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United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs.  . 

TOM  PAPPAS,  C.  FEROUSON  and  0.  THOMP- 
SON, 

Defendants. 

Information. 
BE     IT     REMEMBERED,     that     Thomas     P. 


*Page-nTim.t)er    appearing    at    foot  of  page  o-f  original  Ciertified  Tran- 
script of  Eecord. 
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Revelle,  Attorney  of  the  United  States  of  America, 
for  the  Western  District  of  Washington,  who,  for 
the  said  United  States  in  this  behalf  prosecutes 
in  his  own  person,  comes  here  into  the  District 
Court  of  the  said  United  States  for  the  district  afore- 
said, on  the  29th  day  of  September,  in  this  same 
term,  and  for  the  said  United  States  gives  the 
Court  here  to  understand  and  be  informed  that, 
as  appears  from  the  affidavit  of  H.  V.  Mooring, 
made  under  oath  herein  filed: 

COUNT  I. 

That  on  the  thirtieth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  twenty- 
two,  at  the  City  of  Seattle,  in  the  Northern  Divi- 
sion of  the  Western  District  of  Washington,  and 
within  tJae  jurisdiction  of  this  court,  Tom  Pappas, 
C.  Ferguson  and  0.  Thompson,  whose  true  Christian 
names  are  to  the  United  States  Attorney  unknown, 
then  and  there  being,  did  then  and  there  know- 
ingly, wilfully  and  unlawfully  have  and  possess 
certain  intoxicating  liquor,  to  wit,  forty-six  (46) 
bottles  each  containing  one-fifth  of  a  gallon  of  a 
certain  liquor  known  as  whiskey  and  one  hundred 
and  twenty  (120)  pints  of  a  certain  liquor  known 
as  beer,  then  and  there  containing  [2]  more  than 
one-half  of  one  per  centum  of  alcohol  by  volume 
and  fit  for  use  for  beverage  purposes,  a  more 
particular  description  of  the  amount  and  kind 
thereof  being  to  the  United  States  Attorney  un- 
known, intended  then  and  there  by  the  said  Tom 
Pappas,  C.  Ferguson  and  0.  Thompson,  for  use  in 
violating  the  Act  of  Congress  passed  October  28, 
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1919,  known  as  the  National  Prohibition  Act,  by 
selling,  bartering,  exchanging,  giving  away  and 
furnishing  said  intoxicating  liquors,  and  which 
possession  of  said  liquors  by  the  said  Tom  Pappas, 
C.  Ferguson  and  0.  Thompson,  as  aforesaid,  was 
then  and  there  unlawful  and  prohibited  by  the  Act 
of  Congress  passed  October  28,  1919,  known  as  the 
National  Prohibition  Act;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States 
of  America. 

COUNT  II. 
And  the  said  United  States  Attorney  further  in- 
forms the  Court  that  on  the  thirtieth  day  of  June, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  twenty-two,  at  the  City  of  Seattle,  in  the 
Northern  Division  of  the  Western  District  of  Wash- 
ington, and  within  the  jurisdiction  of  this  court, 
Tom  Pappas,  C.  Ferguson  and  0.  Thompson, 
whose  true  Christian  names  are  to  the  United 
States  Attorney  unknown,  then  and  there  being, 
did  then  and  there  knowingly,  wilfully  and  un- 
lawfully transport  in  a  certain  vehicle  then  and 
there  in  charge  of  the  said  Tom  Pappas,  C.  Fer- 
guson and  0.  Thompson,  to  wit,  a  certain  auto- 
mobile known  as  a  Studebaker  automobile,  Wash- 
ington license  122240,  Engine  No.  BGr56587,  certain 
intoxicating  liquor,  to  wit,  forty-six  (46)  Bottles 
each  containing  one-fifth  of  a  gallon  of  a  certain 
liquor  known  as  whiskey  and  one  hundred  and 
twenty  (120)  pints  of  a  certain  liquor  known  as 
beer,  then  and     [3]     there  containing  more  than 
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one-half  of  one  per  centum  of  alcohol  by  volume 
and  fit  for  use  for  beverage  purposes,  a  more 
particular  description  of  the  kind  and  quantity 
thereof  being  to  the  United  States  Attorney  un- 
known, and  which  transporting  of  said  liquor  by 
the  said  Tom  Pappas,  C.  Ferguson  and  0.  Thomp- 
son, as  aforesaid,  was  then  and  there  unlawful 
and  prohibited  by  the  Act  of  Congress  passed  Oc- 
tober 28,  1919,  known  as  the  National  Prohibition 
Act;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

COUNT  III. 

And   the   said  United   States   Attorney   further 

informs    the   court   that   on   the   thirtieth    day    of 

June,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  twenty-two,  at  the  City  of  Seattle,  in 

the  Northern  Division  of  the  Western  District  of 

Washington,   and   within   the  jurisdiction   of   this 

court,  Tom  Pappas,  C.  Ferguson  and  0.  Thompson, 

whose  true  Christian  names  are  to  the  United  States 

Attorney  unknown,  then  and  there  being,  did  then 

and  there  knowingly,  wilfully  and  unlawfully  sell 

certain    intoxicating    liquor,  to    wit,    twenty-four 

(24)   bottles  each  containing  one-fifth  (1/5)   of  a 

gallon  of  a  certain  liquor  known  as  whiskey,  then 

and  there  containing  more  than  one-half  of  one 

per  centum  of  alcohol  by  volume  and  fit  for  use  for 

beverage  purposes,  a  more  particular  description  of 

the  amount  and  kind  of  said  liquor  being  to  the 

United  States  Attorney  unknown,  and  which  sale 

of  said  liquor  by  the  said  Tom  Pappas,  C.  Ferguson 
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and  O.  Thompson,  as  aforesaid,  was  then  and  there 
unlawful  and  prohibited  by  the  Act  of  Congress 
passed  October  28,  1919,  known  as  the  National 
Prohibition  Act;  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  [4]  and  dignity  of  the  United  States  of 
America. 

THOS.  P.  REVELLE, 

United  States  Attorney. 
CHAS.  E.  ALLEN, 
Assistant  United  States  Attorney. 
Let  warrant  issue: 
Bail  fixed  $750. 

NETERER, 
Judge. 

[Indorsed]:  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Sep.  29,  1922.  F.  M.  Harshberger, 
Clerk.    By  S.  E.  Leitch,  Deputy.     [5] 


United  States  District  Court,  Western  District  of 
Washington,  Northern  Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
TOM  PAPPAS, 

Defendant. 
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Arraignment  and  Plea. 

Now,  on  this  23d  day  of  October,  1922,  the  above 
defendant  comes  into  open  court  for  arraignment 
accompanied  by  his  attorney  F.  C.  Reagan,  and 
says  that  his  true  name  is  Tom  Pappas.  Where- 
upon the  reading  of  the  information  is  waived  and 
he  here  and  now  enters  his  plea  of  not  guilty. 

Journal  #10,  page  327.     [6] 


United  States    of  America,  Western  District    of 
Washington,  Northern  Division. 

No.  7069. 

UNITED  STATES  OE  AMERICA, 

Plaintiff, 

vs. 

C.  FERGUSON  and  O.  THOMPSON, 

Defendant. 

Arraignment  and  Plea. 

Now,  on  this  30th  day  of  October,  1922,  the 
above  defendants  come  into  open  court  for  arraign- 
ment accompanied  by  their  attorney  C.  L.  Reames 
and  say  that  their  true  names  are  Charles  H.  Fer- 
guson and  Oliver  Thompson.  Whereupon  each 
defendant  here  and  now  enters  his  plea  of  not 
guilty. 

Journal  #10,  page  348.     [7] 
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United  States    of  America,  Western  District    of 
Washington,  Northern  Division. 

No.  7069. 

UNITED  STATES  OE  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  CHARLES  L.  FERGUSON  and 
OLIVER  THOMPSON, 

Defendants. 

Trial. 

Now,  on  this  20th  day  of  December,  1922,  this 
cause  comes  on  for  trial  with  C.  E.  Allen  present 
in  behalf  of  the  Government,  Fred  C.  Brown  for 
defendant  Pappas,  and  E.  H.  Chavelle  for  defend- 
ants Ferguson  and  Thompson.  Whereupon  all  par- 
ties being  present  a  jury  is  empanelled  and  sworn 
as  follows:  Emmet  S.  Palmer,  F.  S.  Backus,  Robert 
Patrick,  J.  H.  Gordon,  W.  H.  Ettridge,  Paul 
Wangsmo,  William  H.  Patterson,  Jens  Anderson, 
F.  A.  Beeler,  Grank  G.  Mann,  Willis  Markham,  and 
Samuel  J.  Rice.  Upon  motion  of  E.  H.  Chavelle, 
all  witnesses  were  excluded  from  the  courtroom 
except  when  testifying.  Opening  statements  are 
made  to  the  jury  for  both  sides.  Government  wit- 
nesses are  sworn  and  examined  as  follows: 
Harold  V.  Mooring,  Maude  Mooring,  Walter  M. 
Justi,  Max  Anderson  and  W.  M.  Whitney.  Gov- 
ernment Exhibits  Numbered  1,  2,  3,  4,  5  and  6  are 
introduced  as  evidence. 

Journal  #10,  page  431.     [8] 
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United  States    of  America,  Western  District    of 
Washington,  Northern  Division. 

No.  7069. 

UNITED  STATES  OE  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  CHARLES  L.  FERGUSON  and 
OLIVER  THOMPSON, 

Defendants. 

Trial  Resumed. 

Now,  on  this  21st  day  of  December,  1922,  all  par- 
ties being  present,  trial  in  this  cause  is  resumed. 
Government  witnesses  are  sworn  and  examined  as 
follows:  W.  M.  Whitney  (recalled),  Leonard  Regan, 
and  C.  W.  Kline.  Government  Exhibits  Numbered 
7  and  8  are  introduced  as  evidence.  Government 
rests.  Ered  C.  Brown,  attorney  for  defendant 
Pappas  moves  for  directed  verdict  as  to  said  de- 
fendant Tom  Pappas.  Said  motion  is  denied  and 
exception  is  allowed.  E.  H.  Chavelle,  attorney  for 
defendants  Ferguson  and  Thompson  moves  for  a 
directed  verdict  as  to  said  defendants  Ferguson 
and  Thompson.  Said  motion  is  denied  and  ex- 
ception allowed.  Defendant's  witnesses  are  sworn 
and  examined  as  follows:  J.  C.  Hill,  Earle  Ramage, 
and  Tom  Pappas.  Defendant  Pappas  rests.  De- 
fendant's witnesses  are  sworn  and  examined  as 
follows:  Charles  L.  Ferguson  and  Oliver  Thomp- 
son.    Defendants    Ferguson    and    Thompson  rest. 
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Motion  is  made  by  defendant  Pappas  for  a  directed 
verdict.     Said  motion  is  denied  and  exception  al- 
lowed.    Motion  is  made  by  defendants  Ferguson 
and  Thompson  for  a  directed  verdict.     Said  motion 
is  denied  and   exception  allowed.     Cause  is   now 
argued  to  the  jury  by  both  sides.     Jury  after  being 
instructed  by  the  Court,  retired  for  deliberation. 
Jury  again  came  into  open  court  at  4:30  P.  M. 
All  defendants  being  present  and  likewise  all  at- 
torneys, roll-call  of  jury  is  waived.     A  verdict  of 
guilty  on  all  counts  is  returned  and  reads  as  fol- 
lows:    ^^We,  the  jury  in  the  above-entitled  cause, 
find  the  defendant  Tom  Pappas  is  guilty  as  charged 
in  Count  I  of  the  information  herein;  and  further 
find  the  defendant  Charles  L.  Ferguson  is  guilty 
[9]     as   charged   in   Count   I   of   the   information 
herein;  and  further  find  the  the  defendant  Oliver 
Thompson  is  guilty  as  charged  in  Count  I  of  the 
information  herein;  and  further  find  the  defendant 
Tom  Pappas  is  guilty  as  charged  in  Count  II  of  the 
information  herein;  and  further  find  the  defendant 
Charles  L.  Ferguson  is  guilty  as  charged  in  Count 
II  of  the  information  herein;  and  further  find  the 
defendant  Oliver  Thompson  is  guilty  as  charged 
in  Count  II  of  the  information  herein;  and  further 
find  the  defendant  Tom  Pappas  is  guilty  as  charged 
in  Count  III  of  the  information  herein;  and  fur- 
ther  find   the   defendant    Charles    L.    Ferguson   is 
guilty  as  charged  in  Count  III  of  the  information 
herein    and    further    find    the    defendant    Oliver 
Thompson  is  guilty  as  charged  in  Count  III  of  the 
information   herein,    Ernest    G.    Palmer,    foreman. 
Verdict  is   ordered   filed   and   sentence   is   set   for 
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December  26,  1922.    Defendants  are  allowed  to  go 
on    present    bail.     [10] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED   STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  CHARLES  L.  FERGUSON  and 
OLIVER  THOMPSON, 

Defendants. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant  Tom  Pappas  is  guilty,  as  charged  in 
Count  I  of  the  information  herein;  and  further 
find  the  defendant  Charles  L.  Ferguson  is  guilty, 
as  charged  in  Count  I  of  the  information  herein; 
and  further  find  the  defendant  Oliver  Thompson  is 
guilty  as  charged  in  Count  I  of  the  information 
herein;  and  further  find  the  defendant  Tom  Pap- 
pas is  guilty,  as  charged  in  Count  II  of  the  infor- 
mation herein;  and  further  find  the  defendant 
Charles  L.  Ferguson  is  guilty,  as  charged  in  Count 
II  of  the  information  herein;  and  further  find 
the  defendant  Oliver  Thompson  is  guilty,  as 
charged  in  Count  II  of  the  information  herein; 
and  further  find  the  defendant  Tom  Pappas  is 
guilty,  as  charged  in  Count  III  of  the  infomiation 
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herein;  and  further  find  the  defendant  Charles  L. 
Ferguson  is  guilty,  as  charged  in  Count  III  of  the 
information  herein;  and  further  find  the  defend- 
ant Oliver  Thompson  is  guilty,  as  charged  in  Count 
III  of  the  information  herein. 

EMMET    S.   PALMER, 

Foreman. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Dec.  21,  1922.  F.  M.  Harshberger,  Clerk. 
By  S.  E.  Leitch,  Deputy.     [11] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN   ADMIRALTY— No.   7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM    PAPPAS,     OLIVER    THOMPSON,    and 
CHARLES  H.  FERGUSON, 

Defendants. 

Motion  in  Arrest  of  Judgment. 

Comes  now  Oliver  Thompson,  one  of  the  de- 
fendants in  the  above-entitled  cause,  and  moves 
the  Court  to  arrest  judgment  and  sentence  here- 
in, upon  the  ground  and  for  the  reason,  among 
others : 

That  Counts  I,  II  and  III,  of  the  indictment 
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herein   had   no    force   or    effect,    in   the   above-en- 
titled cause,  and  are  contrary  to  the  law. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendant  Oliver  Thompson. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Dec.  26,  1922.  P.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [12] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM    PAPPAS,    OLIVER     THOMPSON,     and 
CHARLES  H.  FERGUSON, 

Defendants. 

Motion  in  Arrest  of  Judgment. 

Conies  now  Charles  H.  Ferguson,  one  of  the  de- 
fendants in  the  above-entitled  cause,  and  moves  the 
Court  to  arrest  judgment  and  sentence  herein, 
upon  the  ground  and  for  the  reason,  among  others; 

That  Counts  I,  II  and  III  of  the  indictment 
herein  had  no  force  or  effect  in  the  above-entitled 
cause,  and  are  contrary  to  the  law. 

EDWARD    H.    CHAVELLE, 

Attorney  for  Defendant  Charles  H.  Ferguson. 
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[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Dec.  26,  1922.  P.  M.  Harshberger, 
Clerk.     By   S.   E.  Leitch,  Deputy.     [13] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN   ADMIEALTY— No.   7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS  et  al., 

Defendants. 

Motion  for  New  Trial. 

Comes  now  the  defendant,  Tom  Pappas,  and 
moves  the  Court  to  set  aside  the  verdict  of  the 
jury  heretofore  entered  herein,  and  grant  a  new 
trial,  on  the  following  grounds: 

1.  Insufficiency  of  the  evidence  to  justify  ver- 
dict. 

2..  Said  verdict  was  against,  and  contrary  to  the 
evidence. 

3.  Said  verdict  was  against,  and  contrary  to 
law. 

4.  Errors  of  law  occurring  during  the  trial,  and 
excepted  to  by  the  attorney  for  the  defendant. 

FRED  C.  BROWN, 
Attorney  for  Defendant  Tom  Pappas, 
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Received  copy  Jan.  2,  1923. 

THOS.  P.  REVELLE, 
Atty.  for  Pltf. 

[Indorsed]  :  Piled  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Jan.  2,  1923.  F.  M.  Harshberger, 
Clerk.     By  S.   E.   Leitch,   Deputy.     [14] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED   STATES   OF  AMERICA, 

Plaintiff, 

vs. 

TOM     PAPPAS,     OLIVER     THOMPSON     and 
CHARLES  H.  FEROUSON, 

Defendants. 

Motion  for  New  Trial. 

Now  comes  the  defendant  Charles  H.  Ferguson, 
and  moves  the  Court  to  set  aside  the  verdict  of  the 
jury  heretofore  entered  herein,  and  grant  a  new 
trial,  on  the  following  grounds: 

1.  Insufficiency  of  the  evidence  to  justify  the 
verdict. 

2.  Said  verdict  was  against,  and  contrary  to  the 
evidence. 

3.  Said  verdict  was  against,  and  contrary  to 
law. 
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4.  Errors  of  law  occurring  during  the  trial,  and 
excepted  to  by  the  attorney  for  the  defendant. 

EDWARD  H.  CHAVELLE, 
Attorney   for   Defendant   Charles   H.   Ferguson. 

Due  service  of  within  motion  admitted  this  23d 
day  of  December,  1922,  and  receipt  of  copy  thereof 
acknowledged. 

THOMAS  P.  REVELLE, 

Attorney  for  Plaintiff. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  26,  1922.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [15] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM    PAPPAS,     OLIVER    THOMPSON,    and 
CHARLES  H.  FERGUSON, 

Defendants. 

Motion  for  New  Trial. 

Comes  now  the  defendant,  Oliver  Thompson, 
and  moves  the  Court  to  set  aside  the  verdict  of  the 
jury  heretofore  entered  herein,  and  grant  a  new 
trial,  on  the  following  grounds: 
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1.  Insufficiency  of  the  evidence  to  justify  the 
verdict. 

2.  Said  verdict  was  against,  and  contrary  to 
the  evidence. 

3.  Said  verdict  was  against,  and  contrary  to 
law. 

4.  Errors  of  law  occurring  during  the  trial, 
and  excepted  to  by  the  attorney  for  the  defendant. 

EDWARD  H.   CHAVELLE, 
I  Attorney  for  Defendant  Oliver  Thompson. 

Due  service  of  within  motion  admitted  this  23 
day  of  December,  1922,  and  receipt  of  copy  thereof 
acknowledged. 

THOMAS    P.   REVELLE, 

Attorney  for  Plaintiff. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  26,  1922.  P.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [16] 


United    States   of   America,    Western    District   of 
Washington,   Northern  Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM    PAPPAS,    CHARLES    L.    FERGUSON, 
and  OLIVER  THOMPSON, 

Defendants. 
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Hearing  on  Motions  for  New  Trial  and  in  Arrest 
of  Judgment  and  Order  Denying  Same. 

Now,  on  this  26th  day  of  December,  1922,  mo- 
tion for  a  new  trial  and  arrest  of  judgment  is 
made  by  counsel  for  defendants  in  the  above- 
entitled  cause.  Motion  is  argued  as  to  defendants 
Pappas,  Ferguson  and  Thompson  and  said  motions 
are  denied  and  exception  allowed.  Government 
moves  for  judgment  and  sentence.  Sentence  is 
passed  at  this  time. 

Journal  #10,  page  440.     [17] 


United    States    of   America,    Western   District    of 
Washington,   Northern  Division. 

No.  7069. 

UNITED   STATES  OF  AMERICA, 

Plaintiff, 
vs. 
TOM  PAPPAS, 

Defendant. 

Sentence  (Tom  Pappas). 

Comes  now  on  this  26th  day  of  December,  1923, 
the  said  defendant  Tom  Pappas  into  open  court  for 
sentence  and  being  informed  by  the  Court  of  the 
charges  herein  against  him  and  of  his  conviction 
of  record  herein,  he  is  asked  whether  he  has  any 
legal  cause  to  show  why  '  sentence  should  not  be 
passed    and    judgment    had    against    him    and    he 
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nothing  says  save  as  he  before  hath  said.  Where- 
fore by  reason  of  the  law  and  the  premises  it  is 
considered,  ordered  and  adjudged  by  the  Court 
that  the  defendant  is  guilty  of  violating  the  National 
Prohibition  Act  and  that  he  be  punished  by  being 
imprisoned  in  the  King  County  Jail  or  in  such 
other  prison  as  may  be  hereafter  provided  for 
the  confinement  of  persons  convicted  of  offenses 
against  the  laws  of  the  United  States  for  the 
period  of  six  months  and  to  pay  a  fine  of  $500.00 
dollars.  Defendant  is  hereby  remanded  into  the 
custody  of  the  United  States  Marshal  to  carry  this 
sentence  into  execution. 

Judgment  and  Decree,  #3,  page  364.     [18] 


United    States    of    America,    Western   District    of 
Washington,  Northern  Division. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

CHARLES  FERGUSON  and  OLIVER  THOMP- 
SON, 

Defendants. 

Sentence  (Charles  Ferguson). 
Comes  now  on  this  26th  day  of  December,  1923, 
the  said  defendant  Charles  Ferguson  into  open 
court  for  sentence  and  being  informed  by  the 
Court  of  the  charges  herein  against  him  and  of 
his  conviction  of  record  herein  he  is  asked  whether 
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he  has  any  legal  cause  to  show  why  sentence  should 
not  be  passed  and  judgment  had  against  him  and 
he  nothing  says  save  as  he  before  hath  said. 
Wherefore  by  reason  of  the  law  and  the  premises, 
it  is  considered  ordered  and  and  adjudged  by 
the  Court  that  the  defendant  is  guilty  of  violating 
the  National  Prohibition  Act  and  that  he  be  pun- 
ished by  being  imprisoned  in  the  King  County 
Jail  or  in  such  other  prison  as  may  be  hereafter 
provided  for  the  confinement  of  persons  convicted 
of  offenses  agains  the  laws  of  the  United  States 
for  the  period  of  six  months  and  to  pay  a  fine  of 
$500.00  dollars.  Defendant  is  hereby  remanded 
into  the  custody  of  the  United  States  Marshal  to 
carry  this  sentence  into  execution. 
Judgment  and  Decree,  #3,  page  364.     [19] 


United    States    of    America,    Western    District    of 
Washington,   Northern  Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

OLIVER  THOMPSON, 

Defendant. 

Sentence  (Oliver  Thompson). 

Comes  now  on  this  26th  day  of  December,  1923, 
the  said  defendant  into  open  court  for  sentence 
and  being  informed  by  the  Court  of  the  charges 
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herein  against  him  and  of  his  conviction  of  record 
herein,  he  is  asked  whether  he  has  any  legal 
cause  to  show  why  sentence  should  not  be  passed 
and  judgment  had  against  him  and  he  nothing 
says  save  as  he  before  hath  said.  Wherefore  by 
reason  of  the  law  and  the  premises,  it  is  considered 
ordered  and  adjudged  by  the  Court  that  the  de- 
fendant is  guilty  of  violating  the  National  Prohi- 
bition Act  and  that  he  be  punished  by  being  con- 
fined in  the  King  County  Jail  or  in  such  prison 
as  may  be  hereafter  provided  for  the  confinement 
of  persons  convicted  of  offenses  against  the  laws 
of  the  United  States  for  the  period  of  ninety 
days.  And  the  said  defendant  is  now  hereby  re- 
manded ino  the  custody  of  the  United  States  Mar- 
shal to  carry  this  sentence  into  execution. 
Judgment  and  Decree,  #3,  page  364.     [20] 


In  the  District  Court  of  the  United  States  for 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS  et  al., 

Defendants. 

Petition  for  Writ  of  Error. 

Comes    now    the    above-named    defendant,    Tom 
Pappas,   and   by  his   attorney   and   counsel,   Fred 
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C.  Brown,  respectfully  shows  that  on  December 
21,  1922,  a  jury  empanelled  in  the  above-entitled 
court  and  cause,  returned  a  verdict  finding  said 
Tom  Pappas  guilty  of  the  indictment  heretofore 
filed  in  the  above-entitled  court  and  cause,  and 
thereafter,  within  the  time  limited  by  law,  under 
rules  and  order  of  this  court,  defendant  moved 
for  a  new  trial,  which  motion  was  by  the  Court 
overruled  and  exception  thereto  allowed,  and  like- 
wise, within  said  time,  and  thereafter,  on  the 
26th  day  of  December,  1922,  this  defendant  was, 
by  order  and  judgment  of  the  above- entitled  court, 
in  said  cause,  sentenced  to  serve  a  term  of  six 
months  in  jail  and  fined  five  hundred  ($500.00) 
dollars. 

And  your  petitioner,  feeling  himself  aggrieved 
by  this  verdict,  and  the  judgment  and  sentence 
of  the  Court  entered  herein  as  aforesaid,  and 
by  the  orders  and  rulings  of  said  Court,  and 
proceedings  in  said  cause,  now  herewith  petitions 
this  Court  for  an  order  allowing  him  to  prosecute 
a  Writ  of  Error  from  said  judgment  and  sentence 
to  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit,  under  the  laws  of 
the  United  States,  and  in  accordance  with  the 
procedure  of  said  court  made  and  provided,  to 
the  end  that  said  proceedings  as  herein  recited, 
and  as  more  fully  [21]  set  forth  in  the  assign- 
ments of  error  presented  herein,  may  be  reviewed 
and  manifest  error  appearing  upon  the  face  of 
the  record  of  said  proceedings,  and  upon  the  trial 
of   said  cause,  may  be  by  said   Circuit  Court  of 
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Appeals  corrected,  and  that  for  said  purpose  a 
writ  of  error  and  citation  thereon  should  issue  as 
by  law  and  ruling  of  the  Court  provided,  and 
wherefore,  premises  considered,  your  petitioner 
prays  that  a  writ  of  error  issue,  to  the  end  that 
said  proceedings  of  the  District  Court  of  the 
United  States  of  the  Western  District  of  Wash- 
ington, may  be  reviewed  and  corrected,  said  errors 
in  said  record  being  herewith  assigned,  and  pre- 
sented herewith,  and  that  pending  the  final  deter- 
mination of  said  writ  of  error  by  said  Appellate 
Court,  an  order  may  be  entered  herein  that  all 
further  proceedings  be  suspended  and  stayed,  and 
that  pending  such  final  determination,  said  de- 
fendant be  admitted  to  bail. 

FRED  C.  BROWN, 
Attorney  for  Defendant  Tom  Pappas. 
Received  copy  Jan.  2,  1923. 

THOS.  P.  REVELLE, 

Atty.  for  Plaintiff. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jan.  2,  1923.  F.  M.  Harsh- 
berger.  Clerk.     By  S.  E.  Leitch,  Deputy.     [22] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED   STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM      PAPPAS,      C.      FERGUSON      and      O. 
THOMPSON, 

Defendants. 

Petition  for  Writ  of  Error. 

Conies  now  the  above-named  defendant,  C.  Fer- 
guson, and  by  his  attorney  and  counsel,  Edward 
H.  Chavelle,  respectfully  shows  that  on  the  21st 
day  of  December,  1922,  a  jury  empanelled  in  the 
above-entitled  court  and  cause,  returned  a  ver- 
dict finding  said  C.  Ferguson,  guilty  of  the  indict- 
ment heretofore  filed  in  the  above-entitled  court 
and  cause,  and  thereafter,  within  the  time  limited 
by  law,  under  rules  and  order  of  this  Court,  de- 
fendant moved  for  a  new  trial,  which  motion  was 
by  the  Court  overruled,  and  exception  thereto 
allowed,  and  likewise,  within  said  time  filed  his 
motion  for  arrest  of  judgment,  and  which  was  by 
the  Court  overruled,  and  to  which  an  exception 
was  allowed;  and  thereafter,  on  the  26th  day  of 
December,  1922,  this  defendant  was  by  order  and 
judgment  and  sentence  of  the  above-entitled  court 
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in  said  cause,  sentenced  to  pay  a  fine  of  $500.00 
and  to  serve  a  term  of  six    months  in  jail. 

And  your  petitioner,  feeling  himself  aggrieved 
by  this  verdict,  and  the  judgment  and  sentence  of 
the  Court  entered  herein  as  aforesaid,  and  bv  the 
orders  and  rulings  of  said  Court,  and  proceed- 
ings in  said  cause,  now  herewith  petitions  this 
Court  for  an  order  allowing  him  to  prosecute  a 
writ  of  error  from  said  judgment  and  sentence  to 
the  Circuit  Court  of  Appeals  of  the  United  States 
[23]  for  the  Ninth  Circuit,  under  the  laws  of  the 
United  States,  and  in  accordance  with  the  pro- 
cedure of  said  court  made  and  provided,  to  the 
end  that  said  proceedings  as  herein  recited,  and  as 
more  fully  set  forth  in  the  assignments  of  error 
presented  herein,  may  be  reviewed  and  manifest 
error  appearing  upon  the  face  of  the  record  of 
said  proceedings,  and  upon  the  trial  of  said  cause, 
may  be  by  said  Circuit  Court  of  Appeals  corrected, 
and  that  for  said  purpose  a  writ  of  error  and  citation 
thereon  should  issue  as  by  law  and  ruling  of  the 
Court  provided,  and  wherefore,  premises  consid- 
ered, your  petitioner  prays  that  a  writ  of  error 
issue,  to  the  end  that  said  proceedings  of  the  Dis- 
trict Court  of  the  United  States  of  the  Western 
District  of  Washington,  may  be  reviewed  and 
corrected,  said  errors  in  said  record  being  herewith 
assigned,  and  presented  herewith,  and  that  pend- 
ing the  final  determination  of  said  writ  of  error  by 
said  Appellate  Court,  an  order  may  be  entered 
herein  that  all  further  proceedings  be  suspended 
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and  stayed,  and  that  pending  such  final  determina- 
tion, said  defendant  be  admitted  to  bail. 

EDWARD  H.   CHAVELLE, 
Attorney  for  Defendant  C.  Ferguson. 
Received  a  copy  of  the  within  petition  this  28 
day  of  Dec.  1922. 

THOS.    P.   REVELLE, 
Attorney  for  Pltf.     D. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  28,  1922.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [24] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 


UNITED  STATES  OF  AMERICA, 


Plaintiff, 


vs. 


TOM      PAPPAS,      C.      FERGUSON      and      O. 
THOMPSON, 

Defendants. 

Petition  for  Writ  of  Error. 
Comes  now  the  above-named  defendant,  0. 
Thompson,  and  by  his  attorney  and  counsel,  Ed- 
ward H.  Chavelle,  respectfully  shows  that  on  De- 
cember 21,  1922,  a  jury  empanelled  in  the  above- 
entitled  court  and  cause,  returned  a  verdict  find- 
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ing  said  O.  Thompson  guilty  of  the  indictment 
heretofore  filed  in  the  (above-entitled  court  and 
cause,  and  thereafter,  within  the  time  limited  by 
law,  under  rules  and  order  of  this  Court,  de- 
fendant moved  for  a  new  trial,  which  motion  was 
by  the  Court  overruled  and  exception  thereto  al- 
lowed, and  likewise  within  said  time,  filed  his  mo- 
tion for  arrest  of  judgment,  and  which  was  by 
the  Court  overruled,  and  to  which  an  exception 
was  allowed;  and  thereafter,  on  the  26th  day  of 
December,  1922,  this  defendant  was,  by  order  and 
judgment  and  sentence  of  the  above-entitled  court, 
in  said  cause,  sentenced  to  serve  a  term  of  niuet^y 
days  in  jail. 

And  your  petitioner,  feeling  himself  aggrjeved 
b}^  this  verdict,  and  the  judgment  and  sentence 
of  the  Court  entered  herein  as  aforesaid,  and  by 
the  orders  and  rulings  of  said  Court,  and  proceed- 
ings in  said  cause,  now  herewith  petitions  this 
Court  for  an  order  allowing  him  to  prosecute  a 
writ  of  error  from  said  judgment  and  sentence 
to  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit,  under  the  laws  of 
the  United  States,  and  in  accordance  with  the  pro- 
cedure of  said  Court  made  and  provided,  to  [25] 
the  end  that  said  proceedings  as  herein  recited, 
and  as  more  fully  set  forth  in  the  assignments  of 
error  presented  herein,  may  be  reviewed  and 
manifest  error  appearing  upon  the  face  of  the 
record  of  said  proceedings,  and  upon  the  trial  of 
said  cause,  may  be  by  said  Circuit  Court  of  Ap- 
peals corrected,  and  that  for  said  purpose  a  writ 
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of  error  .and  citation  thereon  should  issue  as  l>y 
law  and  ruling  of  the  Court  provided,  and  where- 
fore, premises  considered,  your  petitioner  prays 
that  a  writ  of  error  issue,  to  the  end  that  said  pro- 
ceedings of  the  District  Court  of  the  United 
States  of  the  Western  District  of  Washington, 
may  be  reviewed  and  corrected,  said  errors  in  said 
record  being  herewith  assigned,  and  presented 
herewith,  and  that  pending  the  final  determination 
of  said  writ  of  error  by  said  Appellate  Court,  an 
order  may  be  entered  herein  that  all  further  pro- 
ceedings be  suspended  and  stayed,  and  that  pend- 
ing such  final  determination,  said  defendant  be  ad-^ 
mitted  to  bail. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendant  O.  Thompson. 

Received  a  copy  of  the  within  petition  this  28 
day  of  Dec.  1922. 

THOS.  P.  REVELLE, 
Attorney  for  Plaintiff. 

[Indorsed]:  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  28,  1922.  F.  M.  Harsh- 
berger.  Clerk    By  S.  E.  Leitch,  Deputy.     [26] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS  et  al., 

Defendants. 

Assignment  of  Error. 

Now  conies  the  above-named  defendant,  Tom 
Pappas  by  Fred  C.  Brown,  his  counsel,  and  says 
that  in  the  record  and  proceedings  in  the  above- 
entitled  cause  there  is  manifest  error,  in  this,  to 
wit: 

1.  That  the  Court  erred  in  allowing  testimony 
to  go  to  the  jury  during  the  trial  of  said  cause, 
over  the  objection  of  defendant's  counsel,  of  the 
testimony  of  various  witnesses  as  to  the  statements 
made  without  the  presence  of  the  defendant  as  to 
the  three  charges  contained  in  the  indictment. 

2.  That  the  said  Court  erred  in  allowing  testi- 
mony to  go  to  the  jury  during  the  trial  of  the 
case,  over  the  objection  of  defendant's  counsel, 
which  w^as  excepted  to  at  the  time  by  the  defend- 
ant's coimsel,  and  exception  allowed. 

3.  That  the  said  Court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 

4.  That  the  said  Court  erred  in  instructing 
the  jury  with  relation  to  a  conspiracy,   and  fur- 
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tHer  instructing  the  jury  that  if  they  found  a 
conspiracy,  the  evidence  of  one  of  the  defendants 
might  be  used  against  all,  to  which  defendant  ex- 
cepted and  exception  allowed. 

5.  That  the  Court  erred  in  failing  to  instruct 
the  jury  that  the  statement  of  a  conspirator  is  not 
evidence  against  his  co-conspirator,  unless  there  is 
other  corroborating  testimony.     [27] 

6.  That  the  Court  erred  in  denying  the  mo- 
tion of  defendant  to  dismiss  the  indictment  and 
for  an  instructed  verdict  for  the  defendant  upon 
the  following  grounds: 

a.  That  the  defendant  in  error  was  acting  as 
a  Deputy  Sheriff  of  King  County,  and  was  under 
the  direction  of  deputies  of  the  Sheriff  of  King 
County  in  the  transaction. 

b.  The  testimony  affirmatively  shows  that  the 
defendant  in  error  was  acting  in  the  transaction 
without  any  criminal  intent  whatever  and  in  fur- 
therance of  the  enforcement  of  the  law  bv  his  su- 
perior  officers. 

c.  That  the  entire  evidence  failed  to  show  that 
the  defendant  in  error  transported  the  liquor  as 
charged  in  the  indictment. 

d.  That  the^  entire  evidence  failed  to  show  that 
the  defendant  in  error  had  in  his  possession  the 
liquor  as  charged  in  the  indictment. 

e.  The  testimony  affirmatively  shows  that  the 
defendant  in  error  did  not  commit  the  offense  of 
selling  the  liquor  charged  in  the  indictment,  but 
the  acts  therein  alleged,  and  essential  to  the  crime 
charged,  were  the  acts  of  other  persons  than  the 
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defendant  in  error,  but  instead  the  proof  of  the 
plaintiff  showed  that  the  sale  of  liquor  essential 
to  the  proof  of  the  crime  charged  was  another 
person's  crime,  and  no  competent  testimony  was 
offered  to  connect  defendant  in  error  with  the 
offense  charged. 

WHEREFORE,  said  Tom  Pappas,  defendant 
in  error,  prays  that  judgment  be  reversed,  and 
that  said  Court  be  directed  to  grant  a  new  trial 
of  said  cause. 

FRED  C.  BROWN, 
Attorney  for  Defendant  Tom  Pappas. 
Received  copy  Jan.  2,  1923. 

THOS.  P.  REVELLE, 
Atty.    for   Pltf.     [28] 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jan.  2,  1923.  F.  M.  Harsh- 
berger.  Clerk.     By  S.  E.  Leitch,  Deputy.     [29] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM      PAPPAS,      C.      FERGUSON      and     O. 
THOMPSON, 

Defendants. 
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Assignment  of  Error. 
Now  comes  the  above-named  defendant  in  error, 
C  Ferguson,  by  Edward  H.  Chavelle,  his  counsel, 
and  says  that  in  the  record  and  proceedings  in  the 
above-entitled  cause  there  is  manifest  error  in  this 
to  wit: 

1.  That  the  Court  erred  in  allowing  testimony  to 
go  to  the  jury  during  the  trial  of  said  cause,  over 
the  objection  of  defendant's  counsel,  of  the  testi- 
mony of  various  witnesses  as  to  the  statements 
made  without  presence  of  the  defendant  as  to 
the  three  charges  contained  in  the  indictment. 

2.  That  the  Court  erred  in  allowing  testimony 
to  go  to  the  jury  during  the  trial  of  said  cause 
over  the  objection  of  defendant's  counsel,  of  al- 
leged previous  arrests  of  the  defendant. 

3.  That  the  said  Court  erred  in  allowing  testi- 
mony to  go  to  the  jury  during  the  trial  of  the  case, 
over  the  objection  of  defendant's  counsel,  which 
was  excepted  to  at  the  time  by  the  defendant's 
counsel,  and  exception  allowed. 

4.  That  the  said  Court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 

5.  That  the  said  Court  erred  in  overruling 
defendant's  motion  in  arrest  of  judgment. 

6.  That  the  said  Court  erred  in  instructing  the 
jury  [30]  with  relation  to  a  conspiracy,  and 
further  instructing  the  jury  that  if  they  found  a 
conspiracy,  the  evidence  of  one  of  the  defendants 
might  be  used  against  all,  to  which  defendant  ex- 
cepted and  exception  allowed. 

7.  That  the  Court  erred  in  failing  to  instruct 
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the  jury  that  the  statement  of  a  conspirator  is 
not  evidence  against  his  co-conspirator,  unless 
there  is  other  corroborating  testimony. 

8.  That  the  Court  erred  in  denying  the  motion 
of  the  defendant  to  dismiss  the  third  count  of  the 
indictment  charging  the  sale,  and  for  an  instructed 
verdict  for  the  defendant,  upon  the  following 
grounds : 

a.  The  entire  evidence  failed  to  show  that  the 
defendant  in  error  sold  the  liquor  as  charged  in 
the  indictment,  or  that  it  was  sold  under  his  direc- 
tion. 

b.  The  testimony  affirmatively  shows  that  the 
defendant  in  error  did  not  commit  the  offense  of 
selling  the  liquor  charged  in  the  indictment,  but 
the  acts  therein  alleged,  and  essential  to  the  crime 
charged,  were  the  acts  of  other  persons  than  the 
defendant  in  error,  and  without  his  direction,  au- 
thority or  consent,  and  that  no  evidence  of  the 
plaintiff  connected  the  defendant  in  error  with 
the  offense  charged  in  the  indictment,  but  instead 
the  proof  of  the  plaintiff  showed  that  the  sale  of 
liquor  essential  to  the  proof  of  the  crime  charged 
was  another  person's  crime,  and  no  competent 
testimony  was  offered  to  connect  the  defendant  in 
error  with  the  offense  charged. 

WHEREFORE,  the  said  C.  Ferguson,  defend- 
ant in  error,  prays  that  the  judgment  be  reversed, 
and  that  the  said  Court  be  directed  to  grant  a 
new  trial  of  said  cause. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendant  C.  Ferguson. 
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Received  a  copy  of  the  within  assignment  of 
error,  this  28  day  of  Dec.  1922. 

THOS.  P.  EEVELLE, 
Attorney  for  Plf.     [31] 

[Indorsed] :  Piled  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  28,  1922.  P.  M.  Harsh- 
berger.  Clerk.     By  S.  E.  Leitch,  Deputy.     [32] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  North- 
ern Division. 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  C.  FERGUSON  and  0. 
THOMPSON, 

Defendants. 

Assignment  of  Error. 

Now  comes  the  above-named  defendant  in  error, 
0.  Thompson,  by  Edward  H.  Chavelle,  his  counsel, 
and  says  that  in  the  record  and  proceedings  in 
the  above-entitled  cause  there  is  manifest  error 
in  this,  to  wit: 

1.  That  the  Court  erred  in  allowing  testimony 
to  go  to  the  jury  during  the  trial  of  said  cause,  over 
the  objection  of  defendant's  counsel,  of  the  testi- 
mony of   various   witnesses   as   to   the   statements 
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made  without  the  presence  of  the  defendant  as  to 
the  three  charges  contained  in  the  indictment. 

2.  That  the  Court  erred  in  allowing  testimony  to 
go  to  the  jury  during  the  trial  of  said  cause,  over 
the  objection  of  defendant's  counsel,  of  alleged 
previous  arrest  of  the  defendant. 

3.  That  the  said  Court  erred  in  allowing  testi- 
mony to  go  to  the  jury  during  the  trial  of  the  case, 
over  the  objection  of  defendant's  counsel,  which 
was  excepted  to  at  the  time  by  the  defendant's 
counsel,  and  exception  allowed. 

4.  That  the  said  Court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 

5.  That  the  said  Court  erred  in  overruling  de- 
fendant's motion  in  arrest  of  judgment. 

6.  That  the  said  Court  erred  in  instructing  the 
jury  with  relation  to  a  conspiracy,  and  further 
instructing  the  jury  [33]  that  if  they  found  a 
conspiracy,  the  evidence  of  one  of  the  defendants 
might  be  used  against  all,  to  which  defendant  ex- 
cepted and  exception  allowed. 

7.  That  the  Court  erred  in  failing  to  instruct 
the  jury  that  the  statement  of  a  conspirator  is 
not  evidence  against  his  co-conspirator,  unless 
there  is  other  corroborating  testimony. 

8.  That  the  Court  erred  in  denying  the  mo- 
tion of  the  defendant  to  dismiss  the  third  count 
of  the  indictment  charging  the  sale,  and  for  an  in- 
structed verdict  for  the  defendant,  upon  the  fol- 
lowing grounds: 

a.  The  entire  evidence  failed  to  show  that  the 
defendant  in  error  sold  the  liquor  as  charged  in 
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the  indictment,  or  that  it  was  sold  under  his  direc- 
tion. 

b.  The  testimony  affirmatively  shows  that  the 
defendant  in  error  did  not  commit  the  offense  of 
selling  the  liquor  charged  in  the  indictment,  but 
the  acts  therein  alleged,  and  essential  to  the  crime 
charged,  were  the  acts  of  other  persons  than  the 
defendant  in  error,  and  without  his  direction,  au- 
thority or  consent,  and  that  no  evidence  of  the 
plaintiff  connected  the  defendant  in  error  with  the 
offense  charged  in  the  indictment,  but  instead  the 
proof  of  the  plaintiff  showed  that  the  sale  of 
liquor  essential  to  the  proof  of  the  crime  charged 
was  another  person's  crime,  and  no  competent 
testimony  was  offered  to  connect  the  defendant  in 
error  with  the  offense  charged. 

WHEREFORE,  the  said  O.  Thompson,  defend- 
ant in  error,  prays  that  the  judgment  be  reversed, 
and  that  the  said  Court  be  directed  to  grant  a  new 
trial  of  said  cause. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendant  0.  Thompson. 

Received  a  copy  of  the  within  assignment  this 
28  day  of  Dec.  1922. 

THOS.  P.  REVELLE, 
Attorney  for  Plf.— D.     [34] 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  28,  1922.  F.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [35] 
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In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  North- 
em  Division. 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS  et  al.. 

Defendants. 

Order  Allowing  Writ  of  Error. 

On  this  2d  day  of  January,  1922,  came  the  de- 
fendant, Tom  Pappas,  by  his  attorney,  Fred  C. 
Brown,  and  filed  herein  and  presented  to  the 
Court  his  petition  praying  for  the  allowance  of 
a  writ  of  error  and  assignment  of  error  intended 
to  be  urged  by  him,  praying,  also,  that  a  transcript 
of  the  record  and  proceedings  and  papers  upon 
which  judgment  herein  was  rendered,  duly  au- 
thenticated, may  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Dis- 
trict, and  that  such  other  and  further  proceedings 
may  be  had  as  may  be  proper  in  the  premises. 

On  consideration  whereof,  the  Court  does  allow 
the  writ  of  error  upon  the  defendant  giving  bond 
according  to  law  in  the  sum  of  sixteen  hundred 
dollars  ($1600.00),  which  shall  operate  as  a  super- 
sedeas bond. 

EDWAED  E.  CUSHMAN, 

Judge. 
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Received  copy  Jan.  2,  1923. 

THOS.  P.  REVELLE, 

Atty.  for  Plaintiff. 

[Indorsed] :  Piled  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Jan.  2,  192,3.  P.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [36] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  North- 
ern Division. 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM      PAPPAS,     C.      FERGUSON,      and     O. 
THOMPSON, 

Defendants. 

Order  Allowing  Writ  of  Error. 

On  this  27th  day  of  December,  1922,  came  the 
defendant,  C.  Ferguson,  by  his  attorney,  Edward 
H.  Chavelle,  and  files  herein  and  presented  to  the 
Court  his  petition  praying  for  the  allowance  of 
a  writ  of  error  and  assignment  of  error  intended 
to  be  urged  by  him,  praying  also,  that  a  transcript 
of  the  records  and  proceedings  and  papers  upon 
which  judgment  herein  was  rendered,  duly  au- 
thenticated, may  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Dis- 
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trict,  and  that  such  other  and  further  proceed- 
ings may  be  had  as  may  be  proper  in  the  premises ; 
On  consideration  whereof,  the  Court  does  allow 
the  writ  of  error  upon  the  defendant  giving  bond 
according  to  law  in  the  sum  of  one  thousand  six 
hundred  dollars,  which  shall  operate  as  a  super- 
sedeas bond. 

JEREMIAH  NETERER, 

Judge. 

Received  a  copy  of  the  within  order  this  28  day 
of  December,  1922. 

THOS.  P.  REVELLE, 

Attorney  for  Plf. 

[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  28,  1922.  F.  M.  Harsh- 
berger.  Clerk.     By  S.  E.  Leitch,  Deputy.     [37] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  North- 
ern Division. 

No.  7069. 

UNITED   STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM      PAPPAS,      C.      FERGUSON,      and      O. 
THOMPSON, 

Defendants. 
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Order  Allowing  Writ  of  Error. 

On  this  27th  day  of  December,  1922,  came  the 
defendant,  O.  Thompson,  by  his  attorney,  Edward 
H.  Chavelle,  and  filed  herein  and  presented  to  the 
Court  his  petition  praying  for  the  allowance  of  a 
writ  of  error  and  assignment  of  error  intended  to  be 
urged  by  him,  praying,  also,  that  a  transcript  of 
the  record  and  proceedings  and  papers  upon  which 
judgment  herein  was  rendered,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Judicial  District,  and  that 
such  other  and  further  proceedings  may  be  had 
as  may  be  proper  in  the  premises; 

On  consideration  whereof,  the  Court  does  allow 
the  writ  of  error  upon  the  defendant  giving  bond 
according  to  law  in  the  sum  of  one  thousand  dol- 
lars, which  shall  operate  as  a  supersedeas  bond. 

JEREMIAH  NETERER, 

Judge. 

Received  a  copy  of  the  within  order  this  28th 
day  of  December,  1922. 

THOS.  P.  REVELLE, 

Attorney  for  Plf. 

[Indorsed] :  Piled  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Dec.  28,  1922.  P.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [38] 
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In  the  District.  Court  of  the  United  States  for 
the  Western  District  of  Washington,  North- 
ern Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS  et  al., 

Defendants. 

Bond  on  Writ  of  Error. 
KNOW  ALL  MEN  BY  THESE  PRESENTS : 

That  we,  Tom  Pappas,  as  principal,  and  George 
H.  Moss  and  Mrs.  Geo.  H.  Moss,  his  wife,  James 
Pappas  and  Madiline  Pappas,  his  wife,  of  Seattle, 
Washington,  as  sureties,  jointly  and  severally  ac- 
knowledge ourselves  to  be  indebted  unto  the 
United  States  of  America,  in  the  sum  of 
($1600.00)  dollars,  lawful  money  of  the  United 
States,  to  be  levied  on  our  goods  and  chattels, 
lands  and  tenements,  upon  this  condition: 

WHEREAS,  the  said  Tom  Pappas  has  sued  out 
a  writ  of  error  from  the  judgment  of  the  District 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  in  the  case  in  said  court 
wherein  the  United  States  of  America  is  plaintiff, 
and  said  Tom  Pappas  is  one  of  the  defendants, 
for  a  review  of  the  said  judgment  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit ; 
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Now,  if  the  said  Tom  Pappas  shall  prosecute 
his  writ  of  error  to  effect  and  answer  all  damages 
and  costs  if  he  fail  to  make  his  plea  good,  and 
shall  appear  and  surrender  himself  in  the  District 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Washington,  and  after  the  filing  in  the 
said  District  Court  of  the  Mandate  of  the  said 
Circuit  Court  of  Appeals,  and  from  time  to  time 
thereafter  as  may  be  required,  shall  answer  any 
further  proceedings,  and  abide  by  and  perform 
any  judgment  or  order  which  may  be  had  therein 
or  [39]  rendered  in  this  case,  and  shall  abide 
and  perform  any  judgment  or  order  which  may  be 
rendered  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  District,  and  not  depart 
from  the  said  Court  or  District  without  leave 
thereof,  then  this  obligation  shall  be  void;  other- 
wise, to  remain  in  full  force  and  virtue. 

Witness  our  hands  and  seals  this  30th  day  of 
December,  1922. 

TOM   PAPPAS. 
GEORGE   H.   MOSS. 
MRS.  GEO.  H.  MOSS. 
JAMES    PAPPAS. 
MADELINE  PAPPAS. 
0.  K.— THOS.  P.  REVELLE, 

U.  S.  Attorney. 
Approved : 

EDWARD   E.   CUSHMAN, 

Judge. 
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Subscribed  and  sworn  to  before  me  this  30th 
day  of  December,  1922'. 

[Seal]  FRED   C.   BROWN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

Geo.  H.  Moss  and  Mrs.  Geo.  H.  Moss,  his  wife, 
being  first  duly  sworn,  on  oath  deposes  and  says, 
each  for  himself  and  not  one  for  the  other;  that 
they  are  residents  of  the  above-entitled  District, 
and  that  after  paying  all  just  debts  and  liabilities, 

they  are  worth  the   sum  of  $ in  community 

real  property,  subject  to  execution  within  said 
District,  over  and  above  all  exemptions.  That 
they  are  the  owners  of  the  following  real  prop- 
erty, to  wit:  Lots  1  and  2,  block  22,  Hill  Tract 
Addition  to  City  of  Seattle. 

GEO.  H.  MOSS. 

MRS.    GEO.   H.   MOSS. 

Subscribed  and  sworn  to  before  me  this  30th 
day  of  December,  1922. 

[Seal]  FRED  C.  BROWN, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

O.  K.— THOS.  P.  REVELLE, 

U.  S.  Attorney.     [40] 

United  States  of  America, 

Western  District  of  Washington, — ss. 

James  Pappas  and  Madiline  Pappas,  his  wife, 
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being  first  duly  sworn,  on  oath  deposes  and  says 
each  for  himself  and  not  one  for  the  other;  that 
they  are  residents  of  the  above-entitled  District, 
and  that  after  paying  all  just  debts  and  liabilities, 

they  are  worth  the   sum  of  $ in   community 

real  property,  subject  to  execution  within  said 
District,  over  and  above  all  exemptions;  that  they 
are  the  owners  of  the  following  real  property,  to 
wit:  Fairview  Homestead,  Ass'n.  Plat  N.I/2  of 
4/8. 

JAMES  PAPPAS. 

MADELINE  PAPPAS. 

Subscribed  and  sworn  to  before  me  this  30th 
day  of  December,  1922. 

[Seal]  FRED  C.  BROWN, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, Residing  at  Seattle. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  January  2,  1923.  F.  M. 
Harshberger,  Clerk.  By  S.  E.  Leitch,  Deputy. 
[41] 
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In  the  District  Court  of  the  United  States,  for 
the  Western  District  of  Washington,  North- 
ern Division. 

No.  7069. 

CHAELES   FERGUSON, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OE  AMERICA, 

Defendant  in  Error. 

Bond  on  Appeal. 

We,  Charles  Ferguson,  as  principal,  and  Mi- 
chael Cohen,  Joseph  Danz  and  Minnie  Danz,  his 
wife,  as  sureties,  all  of  Seattle,  Washington, 
jointly  and  severally  acknowledge  ourselves  to  be 
indebted  unto  the  United  States  of  America  in 
the  sum  of  sixteen  hundred  ($1600.00)  dollars, 
lawful  money  of  the  United  States,  to  be  levied  of 
our  goods  and  chattels,  lands  and  tenements,  for 
the  payment  of  which,  well  and  truly  to  be  made, 
we  bind  ourselves  and  each  of  us,  our  heirs  and  ex- 
ecutors, jointly  and  severally,  firmly  by  these  pres- 
ents. 

The  condition  of  the  above  obligation  is  such 
that  whereas  in  the  above-entitled  cause  a  writ  of 
error  has  been  issued  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment  and 
sentence  entered  therein,  and  nn  order  has  been 
entered  fixing  the  amount  of  the  bail  bond  for  the 
release  of  the  defendant,  Charles  Ferguson,  upon 
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bail,  pending  the  determination  of  said  writ  of 
error  by  said  appellate  court,  in  the  sum  of  $1,600. 
Now,  therefore,  if  the  said  Charles  Ferguson,  as 
principal  obligor,  shall  appear  and  surrender 
himself  in  the  above-entitled  court  and  from  time 
to  time  thereafter  as  may  be  required  to  answer 
any  further  proceedings,  and  shall  obey  and  per- 
form any  judgment  or  order  which  may  be  had  or 
rendered  in  said  cause  and  shall  abide  by  and  per- 
form any  judgment  or  order  which  may  be  ren- 
dered in  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  [42]  and  shall 
not  depart  from  said  District  without  leave  first 
having  been  obtained  from  'the  Court,  then  this 
obligation  shall  be  null  and  void;  otherwise  of  full 
force  and  effect. 

IN   WITNESS    WHEREOF   we   have   set   our 
hands  and  seals  this  27th  day  of  December,  1922.. 
CHARLES    FERGUSON,      (Seal) 

Principal. 
MICHAEL    COHEN.  (Seal) 

JOSEPH  DANZ.  (Seal) 

MINNIE  DANZ.  (Seal) 

O.  K.— THOS.  P.  REVELLE, 

U.  S.  Attorney. 
Approved : 

NETERER, 

Judge. 
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United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

I,  Michael  Cohen,  one  of  the  sureties  within 
named  and  a  resident  of  said  District,  do  sol- 
emnly swear  that,  after  paying  all  my  just  debts 
and  liabilities,  I  am  worth  in  my  sole  and  exclu- 
sive right  the  sum  of  $1,600  in  real  estate  within 
the  jurisdiction  of  the  above-entitled  court  and 
subject  to  levy,  execution  and  sale,  and  that  I  am 
an  unmarried  man. 

MICHAEL  COHEN. 

Subscribed  and  sworn  to  before  me  this  27th 
day  of  December,  1922. 

[Seal]  WALTER  METZENBAUM, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, Residing  at  Seattle. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

We,  Joseph  Danz  and  Minnie  Danz,  his  wife, 
sureties  within  named  and  residents  of  said  Dis- 
trict, do  each  solemnly  swear  after  paying  our 
just  debts  and  liabilities,  we  are  worth  the  sum 
of  $1,600  in  real  estate  within  the  jurisdiction  of 
the  above-entitled  court  and  [43]  subject  to  ex- 
ecution, levy  and  sale. 

JOSEPH  DANZ. 

MINNIE  DANZ. 


The  United  States  of  America.  47 

Subscribed  and  sworn  to  before  me  this  27th 
day  of  December,  1922. 

[Seal]  WALTER   METZENBAUM, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, Residing  at  Seattle. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  December  28,  1922.  F.  M. 
Harshberger,  Clerk.  By  S.  E.  Leitch,  Deputy. 
[44] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  fNorthern 
Division. 

No.  7069. 

OLIVER  THOMPSON, 

Plaintiff  in  Error, 

vs. 

UNITED   STATES   OF   AMERICA, 

Defendant  in  Error. 

Bond  on  Appeal. 

We,  Oliver  Thompson,  as  principal,  and  Michael 
Cohen  and  Leo  C.  Jacobson,  as  sureties,  all  of 
Seattle,  Washington,  jointly  and  severally  ac- 
knowledge ourselves  to  be  indebted  unto  the  United 
States  of  America  in  the  sum  of  One  Thousand 
($1,000)  Dollars,  lawful  money  of  the  United 
States  to  be  levied  of  our  goods  and  chattels,  lands 
and  tenements,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves  and  each  of  us, 
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our    heirs    and    executors,    jointly    and    severally, 
firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such 
that  whereas  in  the  above-entitled  cause  a  writ  of 
error  has  been  issued  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment 
and  sentence  entered  therein,  and  an  order  has 
been  entered  fixing  the  amount  of  the  bail  bond 
for  the  release  of  the  defendant,  Oliver  Thompson, 
upon  bail  pending  the  determination  of  said  writ 
of  error  by  said  Appellate  Court  in  the  sum  of 
$1,000.00. 

Now,  therefore,  if  the  said  Oliver  Thompson,  as 
principal  obligor,  shall  appear  and  surrender  him- 
self in  the  above-entitled  court  and  from  time  to  time 
thereafter  as  may  be  required  to  answer  any  further 
proceedings,  and  shall  obey  and  perform  any  judg- 
ment or  order  which  may  be  had  or  rendered  in 
said  cause  and  shall  abide  by  and  perform  any  judg- 
ment or  order  which  may  be  rendered  in  the  said 
United  United  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  [45]  and  shall  not  depart  from  said 
District  without  leave  first  having  been  obtained 
from  the  Court,  then  this  obligation  shall  be  null 
and  void,  otherwise  of  full  force  and  effect. 

IN    WITNESS    WHEREOF    we   have   set   our 

hands  and  seals  this day  of  December,  1922. 

OLIVER    THOMPSON,  (Seal) 

Principal, 
MICHAEL    COHEN.         (Seal) 
LEO.  C.  JACOBSON,       (Seal) 

O.  K.— THOS.  P.  REVELLE, 
U.  S.  Attorney. 
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Approved : 

NETEEER, 

Judge. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ^ss. 

I,  Michael  Cohen,  one  of  the  sureties,  within 
named  and  a  resident  of  said  District,  do  solemnly 
•swear  that,  after  paying  all  my  just  debts  and 
liabilities,  I  am  worth  the  sum  of  $1,000  in  real 
estate  within  the  jurisdiction  of  the  above-entitled 
court  and  subject  to  levy,  execution  and  sale  and 
that  I  am  an  unmarried  man. 

MICHAEL    COHEN, 

Subscribed  and  sworn  to  before  me  this  2.7th  day 
of  December,  1922. 

[Seal]  WALTER  METZENBAUM, 

Notary  Public  in  and  for  the  State  of  Washington, 
Residing  at  Seattle. 

United  States  of  America, 
Western  District  of  Washington, 
Northern  Division, — ss. 

I,  Leo  C.  Jacobson,  one  of  the  sureties  within 
named  and  residents  of  said  District,  do  solemnly 
swear  that  after  paying  my  just  debts  and  liabili- 
ties, I  am  worth  the  sum  of  $1,000  in  real  estate 
within  the  jurisdiction  of  the  above-entitled  court 
and  subject  to  execution  and  levy  and  sale  in  my 
own  and  separate  right. 

LEO  C.  JACOBSON.     [46] 


50  Tom  Pappas  et  al.  vs. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  December,  1922. 

[Seal]  WALTER    METZENBAUM, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, Residing  at  Seattle. 

[Endorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  December  28,  1922.  P.  M.  Harsh- 
berger,  Clerk.     By  S.  E.  Leitch,  Deputy.     [47] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision.   . 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  C.  FERGUSON,  and  0.  THOMP- 
SON, 

Defendants. 

Order  Extending  Time  to  and  Including  February 
15,  1922,  to  File  Record  and  Docket  Cause. 

For  good  cause  now  shown,  it  is  ORDERED  that 
the  time  for  filing  the  record  in  the  above-entitled 
cause  in  the  office  of  the  Clerk  of  the  Circuit  Court 
of  Appeals  be  and  the  same  is  hereby  extended  to 
the  15th  day  of  February,  1922. 
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Done  in  open  court,  this  29th  day  of  December, 

1922. 

NETERER, 

United  States  District  Judge. 

Received  copy  Dec.  28,  1922. 

THOS.    P.   REVELLE, 

Atty.  for  Plaintiff. 

[Indorsed] :  Piled  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Dec.  29,  1922.  P.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [48] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS  et  al., 

Defendants. 

Order  Extending  Time  to  and  Including  February 
28,  1923,  to  File  Record  and  Docket  Cause. 

Upon  the  application  of  the  defendant  in  the 
above  cause  for  an  extension  of  time  within  which 
to  lodge  the  appellate  record  in  the  Court  of  Ap- 
peals, the  United  States  Attorney  consenting 
thereto  on  behalf  of  the  plaintiff,  it  is  by  the  Court 
ordered  that  the  time  within  which  to  lodge  and 
file  the  appellate  record  in  the  above-entitled  cause 
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in  the  Court  of  Appeals  for  the  Ninth  Circuit,  to 
wit,  thirty  (30)  days  allowed  by  law  is  hereby 
extended  from  and  after  its  expiration  on  Febru- 
ary   ,  1923,  to  and  including  the  28th  day  of 

February,  1923,  during  which  time  said  record 
may  be  returned  and  filed  in  the  said  Court  of 
Appeals  with  like  force  and  effect  as  if  filed  and 
lodged  within  thirty  (30)  days. 

Done  in  open  court  this  9th  day  of  February, 
1923. 

JEREMIAH  NETERER, 

Judge. 
O.  K.— DeWOLFE  EMORY, 

Asst.  TJ.   S.  Attorney. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Feb.  9,  1923.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [49] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  C.  FERGUSON,  and  0.  THOMP- 
SON, 

Defendants. 
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Order  Extending  Time  to  and  Including  April  1, 
1923,  to  File  Record  and  Docket  Cause. 

For  good  cause  now  shown,  it  is  ORDERED, 
that  the  time  for  filing  the  record  in  the  above- 
entitled  cause,  in  the  office  of  the  clerk  of  the  above- 
entitled  court,  be  and  the  same  is  hereby  extended 
to  the  1st  day  of  April,  1923. 

Done  in  open  court  this  23d  day  of  February, 
1923. 

JEREMIAH  NETERER, 
United  States  District  Judge. 

[Indorsed] :  Filed  in  the  United  States  District 
Court,  Western  District  of  Washington,  Northern 
Division.  Feb.  23,  1923.  F.  M.  Harshberger, 
Clerk.     By  S.  E.  Leitch,  Deputy.     [50] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern  Di- 
vision. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  CHARLES  L.  FERGUSON  and 
OLIVER  THOMPSON, 

Defendants. 
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Bill  of  Exceptions  of  Charles  L.   Ferguson  and 

Oliver  Thompson. 

BE  IT  EEMEMBERED,  that  heretofore,  and, 
to  wit,  on  the  20th  day  of  December,  1922,  the 
above-entitled  cause  came  for  trial  in  the  above 
Court,  before  the  Honorable  Jeremiah  Neterer,  one 
of  the  Judges  of  said  Court,  sitting  with  a  jury, 
plaintiff  appearing  by  Charles  E.  Allen,  Assistant 
United  States  Attorney  for  said  Court  and  district, 
and  the  defendants,  Charles  L.  Ferguson  and 
Oliver  Thompson  appearing  by  Edward  H. 
Chavelle,  their  attorney  and  counsel,  and  defendant 
Tom  Pappas  appearing  by  Fred  C.  Brown,  his  at- 
torney. 

A  jury  having  been  duly  empanelled  and  sworn  to 
try  the  cause,  and  counsel  for  plaintiff  having  made 
his  opening  statement  to  the  jury,  thereupon  the 
following  proceedings  were  had,  and  testimony 
given,  to  wit: 

Testimony  of  H.  V.  Mooring,  for  the  G-ovemment. 

H.  V.  MOORING,  called  on  behaK  of  the  Gov- 
ernment, being  first  duly  sworn,  testified  as  fol- 
lows: 

That  he  is  a  Federal  Prohibition  Agent.  On  the 
28th  day  of  June,  1922,  he  had  a  conversation 
with  Thomas  Pappas  at  the  entrance  of  the  City 
Taxi,  at  103-1/2  Prefontaine  Place,  Third  Avenue 
and  Yesler  Way.  Tom  Pappas  was  at  the  door 
and  H.  V.  Mooring  asked  him  where  Gus  Demus 
was,  and  Pappas  said  he  was  out.     Mooring  said 
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(Testimony  of  H.  V.  Mooring.) 
^^I  was  going  to  get  some  stuff,"  and  he  said,  '^Why 
not  let  me  fix  you  up?"  Mooring  said,  ^^That  is 
all  right  with  me;  what  is  [51]  the  price?"  and 
he  stated  the  price,  and  Mooring  said  ^^I  want  to 
get  it  to-night;  I  want  to  get  down  to  Centralia," 
and  he  said  ^' Where  is  your  car,"  and  Mooring 
said,  ^^It  is  out  at  my  house,"  and  Pappas  said, 
^^We  will  have  to  go  and  get  it  then."  The  witness 
and  said  Tom  Pappas  got  on  a  street-car  and  went  to 
the  house  of  Mooring  at  130  Fifteenth  Avenue, 
and  went  in  the  house.  The  defendant,  Pappas 
said  to  Mooring,  ^^You  get  the  car  ready,"  and 
asked  the  wife  of  witness  if  he  could  use  the  phone, 
and  went  out  and  used  the  phone,  and  witness 
went  and  got  the  car  out  of  the  garage  and 
came  in  the  house  again,  and  Pappas  said,  ^'The 
deal  is  off,  Harry.  The  boys  are  busy,"  and  Moor- 
ing said,  ^^What  are  they  doing?"  Pappas  said, 
^^They  are  unloading,"  and  Mooring  said,  '^Why 
not  drive  down  there  with  my  car  and  I  can  get  my 
stuff  and  go  on."  Pappas  said,  ''We  cannot  do 
business  that  way,  but  I  will  fix  you  up  to-morrow," 
and  Mooring  said,  ''All  right,  that  will  do  me  as 
long  as  I  can  leave  at  night  time  from  here."  And 
he  went  away. 

Mooring,  the  witness,  then  testified  that  the  next 
time  he  heard  from  Pappas  was  about  twelve  o'clock 
the  following  day.  He  asked  Pappas  if  he  was 
handling  much  of  it  and  he  said  "Quite  a  bit.  If 
you  want  to  do  business  with  me  why  not  order 
from  Centralia,"  and  Mooring  said,  "It  is  pretty 
dangerous  that  way."    He  said,  "If  you  will  send 
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(Testimony  of  H.  V.  Mooring.) 
me  a  wire,  if  yon  want  just  common  stuff  ask  for  so 
much  lubricating  oil,  and  if  you  want  bonded  stuff 
say  that  you  want  high  grade  lubricating  oil." 

The  witness, .  Mooring,  then  testified  that  the 
next  time  he  saw  Pappas  was  on  the  30th,  the  fol- 
lowing day.  Pappas  drove  up  and  said,  ^^I  have 
to  hire  a  car  to  get  this  stuff.  My  own  car  is 
broken  down  and  they  will  not  get  it  fixed  in  time." 
That  was  about  twelve  o'clock.  Defendant  Pappas 
then  said,  '^I  am  sorry  I  kept  you  waiting  but  I 
am  going  after  it  right  now.  Where  shall  we  put 
it?"  Mooring  said,  ^'I  will  leave  it  in  the  garage. 
I  will  [52]  leave  the  garage  doors  open  and  you 
can  drive  around  the  alleyway."  He  asked  Moor- 
ing how  many  cases  he  wanted.  Mooring  said, 
'^Just  got  two,"  and  held  up  his  fingers  (indicat- 
ing). 

Mooring,  the  witness,  then  testified,  that  about 
four  o'clock  the  same  day,  he  saw  Pappas  again, 
and  said  to  him,  ^^Have  you  got  it?"  and  he, 
Pappas,  said  ^'Sure,"  and  opened  the  left-hand 
back  door  of  his  car  and  pointed  out  two  sacks. 
Mooring  said,  ^^What  did  you  get,"  and  Pappas 
said  '' Pebble  Ford,  what  you  ordered."  There 
were  some  other  sacks,  and  Mooring  said,  ^'What 
are  the  others."  Pappas  said,  ^^I  will  deliver  them 
further  on."  Then  Pappas  said,  '^What  are  going 
to  cover  it  up  with?"  Mooring  said  *'This  tent," 
and  they  pulled  the  tent  over  to  the  garage  door, 
and  Mooring  said,  '^  While  you  count  the  money 
out  I  will  get  the  stuff  out,"  and  handed  him  the 
money  a  few  feet  outside  the  garage,  and  walked 
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in  the  garage  by  the  side  of  his  car.  Mooring  said, 
^^I  handed  him  fifty-five  dollars  in  notes  I  had 
given  Mr.  Anderson  and  the  other  agent  a  check 
for  a  few  hours  before,  because  I  did  not  have 
enough,  and  a  check  for  eighty  dollars.  Fifty- 
five  dollars  in  currency  and  an  eighty-dollar  check.'' 
Witness  Mooring  identified  the  currency  and  the 
same  was  offered  in  evidence  and  marked  for 
identification,  same  being  identified  by  the  witness 
as  being  the  same  money,  two  twenties,  and  a  ten, 
and  some  twos  and  a  one,  and  an  eighty-dollar 
check,  and  marked  as  Government's  Exhibit  ^^I." 
Witness  identified  sacks  as  two  sacks  of  liquor 
delivered  by  Pappas  to  him,  containing  twenty-four 
bottles  of  Pebble  Ford,  whereupon  same  were  of- 
fered and  admitted  as  Government's  Exhibits. 
^  Witness  Mooring  then  testified  that  three  men 
were  placed  under  arrest,  and  Pappas  remarked 
that  he  did  not  think  Mooring  would  do  anything 
like  that  to  a  friend,  and  Mooring  told  him  he  was 
[63]  was  not  working  for  friends,  but  was  work- 
ing for  Uncle  Sam.  The  money  was  found  in 
Pappas'  hand,  and  he  said  that  it  was  not  enough. 
Three  men  were  placed  under  arrest  and  turned 
over  to  Mr.  Anderson,  and  he  took  them  into  the 
house.  The  arrest  was  made  between  three  and 
four  o'clock. 

Later  the  prisoners  were  brought  to  Mr.  Whit- 
ney's ofiice,  and  further  examined.  Mr.  Ferguson, 
the  defendant,  Mr.  Mooring  testified,  admitted  that 
he  was  hauling  the  stuff,  but  that  Pappas  was 
making  the  deal,  and  that  he,  Ferguson,  was  not 
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responsible,  and  the  liquor  was  not  his.    He  was 

just  hauling  it  for  Mr.  Pappas. 

On  cross-examination,  the  witness,  questioned  by 
Mr.  BROWN,  stated: 

That  he  went  with  Mr.  Pappas  to  his  house, 
and  he  told  the  other  officers  in  Mr.  Whitney's 
office,  that  he  was  a  deputy  sheriff.  That  he  heard 
him  make  the  statement  that  he  was  working  out 
of  the  Sheriff's  office  office.  Witness  further  stated 
that  he  did  not  say  he  was  working  out  of  the 
Sheriff's  office  in  this  case.  The  license  num- 
ber of  the  car  was  12,240.  Mr.  Pappas,  when  he 
got  out  of  the  car,  did  not  go  toward  the  house. 

On  cross-examination  of  the  witness,  questioned 
by  Mr.  CHAVELLE,  witness  MOORING  stated: 

That  he  never  saw  the  defendant  Thompson  until 
he  drove  up  in  the  car;  that  the  curtains  of  the  car 
were  down;  that  Mr.  Thompson  remained  sitting 
in  the  car  until  he  was  arrested  and  told  to  get  out 
of  the  car.  All  the  transactions  were  had  with  Mr. 
Pappas,  and  the  check  was  made  out  on  the  front 
fender  of  Mooring 's  car  right  at  the  time,  in  the 
garage,  some  fifteen  or  twenty  feet  away  from  the 
car  that  Thompson  was  in;  that  Pappas  had  told 
him  that  he  had  to  hire  a  car,  earlier  in  the  after- 
noon, and  that  his,  [54]  Pappas',  car  had  broken 
down;  that  the  stuff  was  so  covered  that  he  could 
not  see  what  was  in  the  packages;  that  the  liquor 
was  unloaded  into  the  vault. 
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On  cross-examination  of  H.  V.  MOORING,  ques- 
tioned by  Mr.  BROWN,  the  witness  testified: 

The  car  drove  up  the  alleyway,  and  was  not 
parked  at  the  curb. 

Testimony  of  Maude  Mooring,  for  the  Grovemment. 

MAUDE  MOORINGr,  called  as  a  witness  on  be- 
half of  the  Government,  being  first  duly  sworn, 
testified  as  follows: 

That  she  is  the  wife  of  H.  V.  Mooring,  Federal 
Prohibition  Agent,  and  lives  at  3216  Freeman 
Avenue;  that  on  the  29th  and  30th  of  June,  1922, 
she  lived  at  130-15th  Avenue  North.  That  she 
saw  Mr.  Pappas  on  the  29th  day  of  June,  1922,  at 
her  house.  He  came  with  her  husband,  who  intro- 
duced Mr.  Pappas  to  her.  Mr.  Pappas  asked  to 
use  the  telephone,  and  said  to  her  husband,  ''Well, 
Harry,  get  the  car  ready,  and  I  will  telephone.'' 
After  he  had  phoned,  her  husband  came  into  the 
room  after  looking  after  the  car,  and  Pappas  said, 
''Well,  I  guess  it  is  off  for  to-night,  Harry,  the 
boys  are  out  now  after  the  load.V  Mr.  Mooring 
said,  "Can  we  go  out  in  my  car?''  and  Pappas 
said,  "No,  we  cannot  get  it.  I  have  three  cars, 
and  the  boys  have  a  truck."  Then  he  left  after 
that.  Witness  did  not  see  him  the  next  day,  but 
that  evening  he  said,  "Well,  I  will  deliver  that  to- 
morrow some  time  early  in  the  afternoon." 
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On  cross-examination,  questioned  by  Mr. 
BROWN,  the  witness  MAUDE  MOORING  testi- 
fied: 

That  she  did  not  remember  the  number  of  times 
she  called  up  Pappas  the  following  day. 

On  cross-examination,  witness,  questioned  by 
Mr.  CHAVELLE,  testified:     [55] 

That  Mr.  Pappas  had  said  something  about  his 
car  being  broken  down,  and  said,  ^'We  have  three 
cars,  and  the  boys  have  a  truck."  Witness  did 
not  hear  him  say  anything  about  hiring  a  car. 

Testimony  of  Walter  M.  Justi,  for  the  Government. 

WALTER  M.  JUSTI,  called  as  a  witness  on 
behalf  of  the  Government,  being  first  duly  sworn, 
testified  as  follows: 

That  he  is  a  Federal  Prohibition  Agent;  that  he 
knows  Mr.  Pappas,  and  first  saw  him  on  the  night 
of  the  29th  of  June,  1922.  Agents  Mooring,  An- 
derson, and  Mr.  Hillgard  and  Mr.  Littlefield  and 
witness  went  to  the  Athens  Cafe.  Witness  heard 
no  conversations,  but  saw  Mooring  and  Pappas 
and  was  on  the  street-car  with  Mooring  and  Pap- 
pas, but  it  was  impossible  to  distinguish  anything 
they  said.  They  went  out  to  Mooring 's  house. 
About  2:30  o'clock  the  following  afternoon,  the 
30th  day  of  June,  1922,  Mr.  Pappas  drove  up  to  the 
house  of  Mr.  Mooring,  with  Mr.  Ferguson,  and 
Mr.  Mooring  went  out  and  spoke  to  him.  Witness 
Justi  was  inside  the  house  looking  through  the 
window,  and  could  not  hear  any  conversation,  but 
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could  see  Mr.  Pappas  and  Mr.  Ferguson  in  the  car. 
They  drove  away,  and  Mr.  Mooring  returned  to 
the  house.  The  next  time  he  saw  the  defendant 
Pappas,  was  when  he  put  them  under  arrest.  He 
saw  the  money  and  the  check.  At  the  time  of  the 
arrest,  he,  with  other  prohibition  agents,  were 
back  of  Mr.  Mooring 's  car  in  his  garage,  and  heard 
the  car  drive  up  there,  but  could  not  see  it  on  ac- 
count of  their  position  behind  Mr.  Mooring 's  car. 
Then  he  heard  someone  say,  ''What  are  you  going  to 
cover  it  with?"  and  Mr.  Mooring  answered,  ''With 
this  tent,''  and  then  he  saw  them  drag  a  tent  which 
was  laying  opened  out  on  the  grass  there,  over  the 
garage  door,  and  at  the  garage  door  was  Mr. 
Mooring  and  Mr.  Pappas,  where  they  had  the 
money  transaction,  which  consisted  of  Mr.  Mooring 
handing  him  some  marked  bills  and  a  check.  [56] 
The  money  and  check  were  rolled  up  and  had  a 
rubber  band  around  it,  and  Mr.  Pappas  took  the 
rubber  off,  and  counted  the  money,  and  he  said, 
"This  is  not  enough."  Mr.  Mooring  said  some- 
thing like,  "That  makes  us  square,  doesn't  it?" 
and  witness  Walter  M.  Justi  rushed  out,  together 
with  Agent  Anderson,  and  approached  Pappas, 
who  had  the  money  in  his  right  hand,  and  witness 
grabbed  him  by  the  right  wrist  and  swung  him 
around  to  Mr.  Anderson,  and  said  "Hold  him, 
Max,  and  get  the  money,"  and  witness  Justi  went 
on  to  the  car,  and  Mr.  Ferguson  was  in  the  car, 
and  put  him  under  arrest,  and  put  Mr.  Thompson, 
who  was  standing  alongside  the  car,  also  under  ar- 
rest.   Then  they  took  the  defendants  into  Mooring 's 
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house  and  started  to  make  a  search  of  them  for 
weapons,  and  anything  of  that  nature.  Agent 
Anderson  said,  ^^This  fellow  has  got  a  star  on  him" 
and  he  pulled  back  Mr.  Pappas'  coat  and  he  had 
a  deputy  sheriff's  star,  and  Witness  Justi  said, 
^'Take  it  off  him,"  and  Anderson  unfastened  it  and 
took  it  off.  The  witness  Justi  had  a  book  where 
he  copied  the  numbers  of  the  marked  bills.  The 
arrest  was  made  about  four  o'clock.  There  was  no 
further  conversation  had  with  the  defendants. 
Four  sacks  of  liquor  and  three  sacks  of  beer  were 
identified  by  the  witness.  None  of  the  liquor  was 
taken  from  the  car. 

On  cross-examination,  questioned  by  Mr. 
BROWN,  the  witness  testified: 

Mr.  Mooring  asked  Mr.  Pappas  to  assist  him  in 
pulling  the  tent  over  from  the  garage. 

On  cross-examination,  questioned  by  Mr.  CHA- 
VELLE,  the  witness  testified: 

Mr.  Thompson  was  standing  by  the  car  and  Mr. 
Ferguson  was  in  the  car,  and  as  far  as  he  knows  Mr. 
Thompson  and  Mr.  Ferguson  had  nothing  to.  do 
with  the  transaction.     [57] 

On  recross-examination,  questioned  by  Mr. 
BROWN,  witness  testified: 

That  he  could  not  see  the  car  when  it  drove  up, 
and  did  not  know  who  was  in  the  car,  when  it  drove 
up. 
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MAX  ANDERSON,  called  as  a  witness  on  behalf 
of  the  Government,  being  first  duly  sworn,  testi- 
fied as  follows: 

That  he  is  a  Federal  Prohibition  Agent,  and  was 
such  on  the  29th  and  30th  of  June,  1922.  That 
he  saw  Tom  Pappas  on  the  29th  day  of  June,  1922. 
That  defendant  Pappas  went  with  Mr.  Mooring 
on  the  street-car  out  to  Mr.  Mooring 's  house.  On 
the  30th  day  of  June,  1922,  he  saw  Mr.  Pappas, 
Mr.  Ferguson  and  Mr.  Thompson  at  Mr.  Mooring 's 
house;  that  the  witness  was  with  other  prohibition 
agents  at  the  house  of  Mr.  Mooring,  behind  the 
car  of  Mr.  Mooring 's  in  his  garage;  another  ma- 
chine came  up,  but  he  did  not  see  who  was  driving 
it,  but  he  thought  Mr.  Ferguson  was  sitting  at  the 
wheel.  Mr.  Pappas  stepped  over  to  the  garage, 
.and  Mr.  Thompson  was  standing  alongside  the 
machine.  Mr.  Mooring  made  a  deal  to  buy  some 
whiskey  and  paid  some  money  over  to  Mr.  Pappas. 
The  money  was  in  Mr.  Mooring 's  possession  when 
witness  first  acted.  It  was  handed  over  to  Mr. 
Pappas.  Mr.  Mooring  said  to  Pappas,  '^  Count  the 
money  and  see  if  it  is  correct,"  and  he 
said,  '^All  right,  boys,  bring  it  here,"  and  then 
we  stepped  out  and  Mr.  Justi  grabbed  the  arm 
of  Pappas,  and  he  had  the  money  in  his  hand, 
and  witness  Anderson  took  it  away  from  him. 
Defendant  Pappas  had  a  special  deputy  sheriff's 
star,  which  witness  Anderson  took.  Witness  asked 
him  what  he  carried  it  for.  He  did  not  say  any- 
thing at  the  time,  but  they  took  him  in  the  house, 
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and  then  Pappas  said  lie  was  a  deputy  sheriff,  and 
had  been  working  on  Ferguson  and  Thompson  for 
some  time,  to  get  them.     [58] 

Mr.  CHAVELLE.— I  object  to  that. 

The  COURT. — The  objection  is  sustained. 

Mr.  BEOWN. — I  think  it  is  admissible  as  con- 
versation between  the  parties. 

The   COURT. — Propound  the   question  again. 

(Last   question  read.) 

The  COURT. — He  may  answer. 

Mr.   CHAVELLE.— Exception. 

Mr.  ANDERSON.— (Continuing.)  Mr.  Pap- 
pas said  he  was  a  deputy  sheriff,  and  had  been 
working  on  Ferguson  and  Thompson  for  some 
time  to  land  them  for  selling  liquor.  At  the  time 
of  the  arrest  the  liquor  was  in  the  back  of  the  car, 
and  Mr.  Pappas  was  at  the  garage.  Mr.  Fergu- 
son was  at  the  wheel  of  the  machine,  and  Mr. 
Thompson  was  standing  alongside  the  machine. 
The  liquor  was  packed  in  common  gunny  sacks. 
The  time  of  the  day  was  about  half  past  three  or 
four  o'clock. 

The  witness  accompanied  the  defendants  to  Mr. 
Whitney's  office.  The  only  conversation  witness 
heard  was  in  Mr.  Whitney's  office,  when  Mr.  Pap- 
pas said  to  Mr.  Mooring, ' '  I  never  thought  you  would 
do  this  to  me."  Mr.  Ferguson  did  not  say  anything 
in  the  presence  of  witness.  Witness  did  not  hear 
Thompson  say  anything.  He  stated  that  he  heard 
Mr.  Thompson  say  at  the  garage  that  ^^I  was  just 
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riding  with  these  people"  and  Mr.  Ferguson  said 

he  was  just  hauling  this  load  for  Mr.  Pappas. 

Witness  ANDERSON,  on  cross-examination, 
questioned  by  Mr.  BROWN,  testified: 

That  he  saw  through  the  glass  in  the  back  of  the 
machine;  that  he  could  see  Mr.  Pappas,  who  was 
the  only  one  of  the  defendants  in  the  garage;  he 
could  see  the  upper  part  of  his  body,  and  saw  the 
roll  of  money  pass  to  Mr.  Pappas.  It  was  not 
rolled  up,  but  [59]  was  spread  out.  Mr.  Moor- 
ing said,  ^' Count  it,"  and  witness  then  arrested  Mr. 
Pappas.  He  took  the  money  from  Mr.  Pappas 
and  searched  him,  and  found  a  badge  on  him;  that 
Mr.  Ferguson  did  not  blame  any  one  for  his  ar- 
rest; Mr.  Ferguson  was  in  the  car  all  the  time, 
until  he  was  arrested  and  then  taken  into  the 
house. 

MAX  ANDERSON,  on  cross-examination,  ques- 
tioned by  Mr.  CHAVELLE,  testified: 

Mr.  Ferguson,  just  as  soon  as  he  got  a  chance  to 
say  anything,  said  his  car  was  hired,  and  that  Mr. 
Thompson  was  just  riding  along;  that  witness  was 
looking  through  an  oval  glass  7x24,  in  the  back  of 
the  machine,  and  saw  the  transaction. 

On  redirect  examination  by  Mr.  ALLEN,  wit- 
ness MAX  ANDERSON,  testified: 

Q.  Counsel  inquired  about  the  car;  Mr.  Fergu- 
son said  it  was  his  car,  did  he  not? 

A.  Yes,  sir. 
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Mr.  CHAVELLE. — I  object  to  the  question  on 
the  ground  it  is  leading,  and  ask  to  have  the 
answer  stricken. 

The  COURT. — I  will  let  the  answer  stand. 

Testimony  of  W.  M.  Whitney,  for  the  Government. 

W.  M.  WHITNEY,  called  as  a  witness  on  be- 
half of  the  Government,  being  first  duly  sworn, 
testified  as  follows: 

''My  name  is  William  M.  Whitney.  I  am  As- 
sistant Prohibition  Director  and  Legal  Advisor. 
I  know  Mr.  Ferguson  and  Mr.  Thompson.  I  have 
known  them  for  nearly  a  year,  not  quite  that  long, 
and  I  saw  Mr.  Pappas  for  the  first  time  on  the 
afternoon  of  June  30,  1922." 

Q.  Did  you  have  a  conversation  with  them  on 
the  afternoon  of  June  30th.  A.  I  did.     [60] 

Q.  What  was  it? 

Mr.  CHAVELLE. — I  object  to  the  question  on 
the  ground  that  it  is  incompetent,  immaterial  and 
irrelevant  and  no  proper  foundation  laid  for  it. 

The    COURT. — A    conversation   when? 

Mr.  ALLEN.— On  the  30th  of  June  this  year. 

Q.  I  will  ask  you  where? 

A.  In  the  prohibition  director's  office  after  he 
was  taken  down  by  Mr..  Anderson.  I  talked  with 
all  three  of  them. 

Q.  What  did  Mr.  Pappas  say? 

A.  Mr.  Pappas  at  that  time  stated  that  he  had 
employed  or  gotten  in  touch  with  Mr.  Ferguson 
to  deliver  some  whiskey — 
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Mr.  CHAVELLE. — I  object  to  the  conversa- 
son  for  the  reason  that  it  is  incompetent,  irrele- 
vant, immaterial  and  no  proper  foundation  has 
been  laid  for  the  question;  no  showing  whether  the 
statement  was  voluntary  or  involuntary  and 
whether  the  defendants  were  under  arrest. 

The  COURT. — The  defendants  were  all  together 
there  ? 

A.  The  conversation — my  examination  was 
separately,  but  I  warned  each  one  of  them  first  of 
their  constitutional  right  and  told  them  they  did 
not  have  to  say  anything,  and  anything  they  said 
would  be  used  against  them,  and  they  did  not 
have  to  say  anything  that  would  incriminate  them- 
selves, and  what  was  said  would  have  to  be  said 
freely  and  voluntarily. 

Mr.  CHAVELLE.— I  object  to  what  Mr.  Pap- 
pas  said  as  not  being  in  the  presence  of  Mr.  Fergu- 
son or  Mr.  Thompson. 

The  COURT. — The  jurors  will  not  consider  any 
statements  on  the  part  of  Mr.  Pappas  with  relation 
to  any  of  the  other  defendants,  that  was  not  made 
in  the  presence  of  the  other  defendants.  Let  me 
ask  you,  Mr.  [61]  Allen,  does  this  statement 
you  are  seeking  to  elicit  from  Mr.  Pappas,  is  that 
with  relation  to  himself  more  particularly,  or  to 
the  other  defendants? 

Mr.  ALLEN.— The  statement  that  Mr.  Pappas 
made  to  Mr.  Whitney  was  with  relation  to  himself. 
I  will  limit  my  question  to  that  extent. 

The  COURT.— Yes. 
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Q.  State  the  conversation  with  Mr.  Pappas  as 
far  as  it  related  to  himself. 

A.  Yes  J  I  asked  him  how  he  got  in  this  jam,  or 
words  to  that  effect,  and  he  stated  that  he  was  a 
deputy  sheriff,  that  he  had  a  commission  and  badge, 
and  I  had  them  lying  before  me,  and  stated  that 
he  was  a  deputy  sheriff,  and  I  asked  him  if  he  had 
not  made  the  deal  to  sell  this  whiskey  to  Mr.  Moor- 
ing himself,  and  he  said  he  had,  and  I  asked  him 
if  he  had  any  other  relation  with  anybody  else,  and 
he  said  he  had  not,  that  he  dealt  solely  and  wholly 
with  Agent  Mooring  with  reference  to  the  sale  of 
these  two  cases  of  whiskey,  and  I  asked  him  if  he 
had  communicated  with  Mr.  Starwich,  and  he  said 
he  had  not  talked  with  Mr.  Starwich  for  more  than 
three  weeks;  he  stated  he  had  only  received  pay 
on  one  or  two  occasions,  which  was  something  more 
than  a  year  previously,  and  then  he  was  paid  for 
finding  a  still,  but  that  was  over  a  year  prior  to 
this  affair.  I  asked  him  if  he  were  in  good  faith 
working  as  a  deputy  sheriff,  why  he  had  not  com- 
municated with  Sheriff  Starwich,  and  he  said  he 
had  talked  two  or  three  days  previously  with 
Deputy  Sheriffs  Hill  and  Eamage,  about  appre- 
hending Mr.  Ferguson. 

Mr.  CHAVELLE. — I  object  to  any  conversation 
about  Mr.  Ferguson. 

The  COURT. — The  jurors  will  disregard  any 
statements  [62]  made  by  Mr.  Pappas  as  to  the 
defendants  Ferguson  and  Thompson. 
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A.  (Continued.)  I  then  asked  him  if  he  had 
notified  the  sheriff's  office  or  any  of  the  deputies  in 
the  sheriff's  office,  or  any  representative  of  that 
office,  as  to  this  deal  with  Mr.  Mooring,  and  he  stated 
he  had  not.  I  asked  him  if  he  intended  to  arrest  Mr. 
Mooring  or  Mr.  Ferguson  or  Mr.  Thompson  or  any 
one  else,  and  he  said  he  did  not  intend  to  arrest  them 
at  that  time,  but  intended  to  report  to  the  sheriff's 
office  later,  and  I  asked  him  if  he  did  not  intend  to 
make  an  arrest  how  he  expected  me  to  believe  he 
was  acting  in  good  faith  as  a  deputy  sheriff,  and 
he  then  stated  he  thought  if  he  could  play  Mr. 
Ferguson  along  he  might  find  out  where  he  kept 
his  cache. 

Mr.  CHAVELLE.— I  object  to  that  for  the  same 
reason. 

The  COURT. — Yes.  The  jurors  will  disregard 
that. 

A.  (Continuing.)  I  do  not  want  to  answer  im- 
properly, but  in  order  to  state — 

The  COURT.— I  understand. 

A.  (Continuing.)  And  then  I  asked  him  about 
the  money,  whether  the  money  had  not  been  given 
to  him  by  Mr.  Mooring,  but  he  said  it  was  not  the 
price  that  was  agreed  upon;  he  understood  it  was 
seventy  dollars  a  case  and  Mr.  Mooring  only  gave 
him  a  hundred  and  thirty-five  dollars,  and  I  then 
asked  him  if  he  had  seen  Mr.  Starwich  in  any 
way,  shape  or  form  regarding  this  transaction 
and  he  said  he  had  not  talked  to  Mr.  Starwich  at 
all  about  this,  but  that  he  had  only  been  requested 
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— or  he  had  talked  to  Mr.  Hill  and  Mr.  Ramage 
some  days  prior,  and  I  asked  how  much  whiskey 
was  in  the  car,  and  he  said  four  sacks  and  some 
beer.  I  asked  him  how  they  were  riding  out  there, 
and  he  said  the  three  of  them  were  in  the  front 
seat,  and  Mr.  Ferguson  was  driving  the  car.  I 
asked  him  where  [63]  he  had  gotten  in  touch 
with  Mr.   Ferguson — 

Mr.  CHAVELLE.— I  object  to  that.  I  do  not 
think  that  is  fair  to  tell  that  to  this  jury.  Cer- 
tainly not. 

The  COURT, — I  am  inclined  to  think  that  is 
getting — 

Witness  WHITNEY.— (Continuing.)  He  stated 
to  me  that  he  had  seen  Mr.  Mooring  the  night  be- 
fore and  had  gone  out  to  his  house  to  talk  over  this 
transaction,  stating  that  Mr.  Mooring  had  first 
approached  him  in  the  Athens  Cafe  regarding  the 
sale  of  whiskey,  and  he  had  gone  out  to  Mr. 
Mooring 's  house  on  the  night  previous  to  the  ar- 
rest, and  stated  also  he  had  gone  out  in  the  after- 
noon, about  an  hour  and  a  half  previous  to  the 
arrest,  and  then  stated  he  had  been  picked  up 
about  a  little  after  four  o'clock  at  the  Times 
Building,  and  taken  out  again  to  Mr.  Mooring 's 
house  where  they  were  arrested.  I  remember  one 
other  matter  that  happened  during  the  course  of 
the  conversation.  Mr.  Mooring  came  in  at  the 
close  of  the  interview  and  Mr.  Mooring  asked  him 
when  he  was  stating  that  he  was  acting  as  a 
deputy  sheriff,  if  he,  Pappas,  had  not  stated  to  Mr. 
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Mooring  at  the  time  of  the  arrest,  '^  Harry,  I  did 

not  think  you  would  do  this  to  me,"  and  he  stated 

that  was  the  conversation  or  remark  that  had  been 

passed. 

On  cross-examination  of  W.  M.  WHITNEY,  ques- 
tioned by  Mr.  BROWN,  he  stated : 

That  Pappas  had  made  some  remark  about 
picking  up  the  corner  of  the  tent,  or  there  was  a 
tent  they  were  going  to  put  over  the  whiskey. 

Q.  He  did  tell  you  in  that  conversation  that  he 
had  had  a  conversation  and  had  been  talking  with 
Mr.  Hill  and  Mr.  Eamage  about  Mr.  Ferguson 
some  days  prior? 

Mr.  CHAVELLE. — Just  a  minute.  I  object  to 
that.  He  is  attempting  to  secure  by  cross-ex- 
amination what  the  [64]  Government  could  not 
get  by  direct-examination. 

(Last  question  read.) 

Mr.  BROWN. — This  goes  to  the  gist  of  the  de- 
fense of  Mr.  Pappas.  If  he  acted  in  conjunction 
with  the  sheriff's  office  he  could  not  be  convicted 
here. 

The  COURT. — I  think  that  the  question  should 
be  answered,  and  the  jury  will  not  consider  this  as 
any  evidence  against  Mr.  Ferguson. 

A.  Yes,  he  made  some  mention  of  that. 

Q.  Did  he  tell  you  also  that  Sheriff  Starwich 
had  instructed  Mr.  Hill  and  Mr.  Ramage  to  run 
this  gang  of  bootleggers  down? 

Mr.  CHAVELLE.— I  object  to  that. 
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Mr.  BROWN. — It  is  not  anything  to  laugh 
about,  Mr.  Whitney.    You  are  a  witness  here. 

The  COURT. — Let  him  answer. 

A.  No,  sir,  he  did  not  tell  me  or  that  Mr.  Star- 
wich  had  told  his  deputies. 

Whitney,  the  witness,  then  testified,  that  Pappas 
had  said  ^^I  went  to  Mr.  Hill  and  Mr.  Ramage, 
and  told  them  that  I  believed  I  could  get  Ferguson, 
and  they  requested  me  to  do  it  if  I  could." 

On  redirect  examination,  the  witness,  WHIT- 
NEY, testified: 

That  he  had  conversation  with  Mr.  Ferguson  on 
the  30th  day  of  June,  1922.  Mr.  Ferguson  stated 
that  he  had  gone  to  Mr.  Mooring 's  house  in  the 
afternoon,  in  his,  Ferguson's  machine,  with  Pap- 
pas to  look  the  place  over,  and  then  he  came 
down  town  and  stopped  at  the  Windsor  Pool  Hall, 
and  picked  up  Mr.  Thompson,  and  drove  out  to 
Magnolia,  where  four  cases  of  whiskey  and  four 
or  five  [65]  sacks  of  beer  were  thrown  into  his 
machine.  He  and  Thompson  drove  back,  and 
picked  up  Mr.  Pappas,  and  drove  out  to  Mr.  Moor- 
ing's  house.  He  stated  that  it  was  not  his  whiskey, 
and  that  he  was  transporting  it  to  be  sold  and  de- 
livered to  Mr.  Mooring. 

Mr.  CHAVELLE. — I  object  to  that  answer  as 
far  as  it  refers  to  the  defendant  Thompson. 

The  COURT. — I  instructed  the  jury  yesterday, 
and  I  will  again  instruct  them,  that  any  statements 
made  by  any  of  the  defendants  will  only  be  con- 
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sidcrcd  .-is  ni;;nnsl  IIumiiscIn  (\s,  :\\u\  not  ai;j\insl  ,Mny 
oIIkm*  (Icn^ndniil,  iml(\ss  llu'v  \\(Mi'  prosoni  whew 
I  \\c  .sl.ilcniciil    w.is  inndc. 

Wihicss  llicii  Icslilicd  llial  \\r  h.id  n  com  (M*s:ii  i(>n 
wilh  Ml',  'riionipson.  iM  i*.  'riionipson  slnltul  (lint 
I  he  whiskey  was  no!  his,  hul  thai  \\c  had  Uccu 
pickiMi  up  hy  Mr.  h\M\t»iiS(>ii  in  Mr.  h\M'mis(>u\s 
rar,  and  Mr.  h\'rj;'nson  had  lohl  him  Ihal  he  had 
a  lilMe  job  lo  <h)  io  r;o  onl  on  (^)net*n  Ainie  (>r 
some  place,  and  lal^e  some  li(pior  up  lo  Capital 
Hill,  and  he  i*od(>  out  with  Mi*.  h\M'i;"ns(>n  in  llu* 
car,  and  the  iitiuor  was  thrown  in  the  cni\  and 
Ihey  droN'c  down  and  pickcMJ  up  Mr.  I*appas  and 
went  to  Mr.  Moorin}»\s  house,  w  hiM'e  th(\\  \\(M'(^ 
ni'r(Sst(Ml.  Stated  that  he  had  known  Mr.  h\M'j;u- 
son  I'or  (piite  a  while,  and  had  workiMl  with  Mr. 
h\^i'i>nsoii,  hecii  his  (Mutineer  on  oik*  oI*  his  boats  in 
limes  pre\'ions;  hnth  Mr.  h\»ri»Mison  and  Mr. 
Thompson  stated  th«'  whiske\  was  not  tluMrs;  they 
had  simply  haiile<l  it  and  delisered  it  out  tht^-t* 
I'or  anotlh'i'  party,  knowin:»  it  was  w'hisk(\\  that 
had  heen  put  in  the  car;  that  the\  did  not  r(»cei\t^ 
the  money,  and  were  siinpl\  to  he  paid  \\)\'  trans- 
portiii!'  it;  Ihey  slated  that  all  thicM'  roth*  in  tju* 
I'ront  seat  (d*  th(^  ci\\\  and  tin*  lienor  was  in  tht^ 
rear    ol'    the    car.      |(>(i| 

On  iv<'ross  (examination  of  W.  M.  WlirrNKV, 
(piestioncd    hy    Mr.    KI\(>\\'N,    wilm^ss    t(*stilied: 

That  he  had  a  memorandum  ol'  tin*  lic(*ns<'  num- 
her  of  the  car,  whi<'h  was  IllLMO,  that  tlu*  car  was 
a   Slud(*haker. 
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On  cross-examination,  questioned  hj  Mr. 
CHAVELLE,  the  witness,  W.  M.  WHITNEY, 
testified : 

That  Thompson  had  told  him  that  he  was  a  marine 
engineer  by  occupation  and  had  been  employed 
as  an  engineer  for  Mr.  Ferguson,  said  that  he 
simply  rode  out  in  the  machine  because  Mr.  Fergu- 
son asked  him  to  ride  out  and  go  along  wdth  him, 
and  come  back;  they  said  they  were  hired  by  Mr. 
Pappas.  At  the  time  of  the  conversation  with  the 
defendants,  Mr.  Anderson  was  there,  and  Mr. 
Littlefield  came  in,  and  Mr.  Mooring  was  there, 
all  Federal  Agents.  Mr.  Mooring  said  he  never 
saw  Thompson  until  he  came  out  in  the  car;  that 
Mr.  Justi  said  Mr.  Thompson  was  with  the  party. 

Testimony  of  L.  Reagan,  for  the  Government. 

L.  REAGAN,  called  as  a  witness  on  behalf  of  the 
Government,  being  first  duly  sworn,  testified  as 
follows : 

That  he  is  a  Federal  Prohibition  Agent;  that  he 
saw  the  defendants  on  the  30th  day  of  June,  1922, 
in  the  Federal  Prohibition  office. 

*  Q.  What  did  you  hear  Mr.  Pappas  say  at  that 
time  ? 

A.  Mr.  Pappas  claimed  to  be  a  deputy  sheriff 
and  he  said  he  was  out  to  catch  Mr.  Ferguson. 

Mr.  CHAVELLE.— I  object  to  that  as  far  as 
Mr.  Ferguson  is  concerned. 

The  COURT. — The  objection  is  overruled.  I 
will   state   this,   gentlemen,   I  have   instructed   the 
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jury  from  time  to  time,  or  suggested  to  them  on 
these  objections,  that  no  statements  made  in  the 
absence  of  a  defendant  may  be  considered  as 
against  him.  That  [67]  rule  is  rather  broadly 
stated,  and  that  in  substance  will  still  stand,  but 
I  may  modify  that  some  upon  the  instructions, 
upon  this  theory — ^well,  I  will  not  say  anything 
further  now.     Proceed. 

Q.  Go  ahead  an^  tell  what  the  conversation  was. 

A.  The  defendant  Pappas  was  warned  of  his  con- 
stitutional rights  by  Mr.  Whitney  and  myself,  and 
he  claimed  that  he  was  a  deputy  sheriff  and  that 
he  was  out  to  get  Ferguson,  or  find  his  cache,  and 
the  question  was  asked  if  he  had  mentioned  this 
to  the  sheriff's  office  or  to  Matt  Starwich,  and  he 
said  he  did  not,  and  that  he  was  trying  to  locate 
Ferguson's  cache. 

Witness  continuing,  testified:  That  he  was  pres- 
ent when  the  witness  Ferguson  was  examined,  and 
Ferguson  said  he  knew  nothing  about  this  liquor, 
and  the  liquor  belonged  to  Mr.  Pappas,  and  he  had 
been  hired  by  Mr.  Pappas  to  go  out  and  get  the 
liquor  at  Magnolia  Bluff,  and  Mr.  Thompson  said 
he  went  along  with  Mr.  Ferguson.  Mr.  Ferguson 
said  he  got  ten  dollars  a  case  for  bringing  the 
liquor  in. 

On  cross-examination  by  Mr.  CHAVELLE,  wit- 
ness EEAGAN  testified  as  follows: 

In  conversation  with  Mr.  Ferguson,  Mr.  Fergu- 
son said  he  had  nothing  to  do  with  the  liquor  ex- 
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cept  as  a  freighter.  He  said  lie  was  hired  by  Mr. 
Pappas  to  go  out  and  get  the  liquor.  He  had  so 
much  per  case;  that  the  price  was  ten  dollars  per 
case ;  that  while  the  liquor  was  packed  in  sacks,  the 
conmaon  expression  is  twelve  bottles  to  the  case, 
whether  they  are  in  sacks  or  anything  else;  that  the 
same  was  true  as  to  the  beer.  He  was  to  get  ten 
dollars  a  case  for  that  too.     [68] 

Testimony  of  T.  W.  Kline,  for  tlie  Grovernment. 

T.  W.  KLINE,  called  as  a  witness  on  behalf  of 
the  Government,  being  first  duly  sworn,  testified 
as  follows: 

That  he  is  prohibition  agent  and  custodie?  of  all 
liquor.     Liquor  offered  in  evidence. 

Mr.  CHAVELLE.— I  object  to  it  being  offered 
in  connection  with  Mr.  Thompson  on  the  ground 
that  no  connection  has  been  shown  between  this 
liquor  and  Mr.  Thompson. 

The   COURT. — The   objection  is   overruled. 

Thereupon  the  Government  rested.  This  was 
all  the  testimony  and  evidence  offered  by  the  Gov- 
ernment on  behalf  of  the  prosecution.     [69] 

DEFENDANTS'  CASE. 

Testimony  of  J.  C.  Hill,  for  Defendants. 

J.  C.  HILL,  called  as  a  witness  on  behalf  of  the 
defendant,  Tom  Pappas,  being  first  duly  sworn, 
testified  as  follows: 

Direct  Examination  by  Mr.  BROWN. 
That  he  is  a  deputy  sheriff  under  Matt  Starwich, 
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and  has  been  working  under  Matt  Starwich  for 
two  years;  that  he  has  been  a  resident  of  Seattle 
for  about  thirty  years,  and  a  peace  officer  since 
1903;  that  he  has  known  Mr.  Pappas  for  the  past 
two  years;  that  he  saw  Mr.  Pappas  previous  to  the 
29th  day  of  June,  1922,  at  the  Sheriff's  office. 
Q.  Who  was  there? 

A.  The  sheriff.  Matt  Starwich,  and  Mr.  Ramage 
and  Mr.  Pappas. 

Q.  Did  Matt  Starwich  give  you  instructions  in 
the  presence  of  Mr.  Ramage  and  Mr.  Pappas? 

A.  He  wanted  us  to  go  out  and  see  if  we  could 
not  stop  the  bootlegging  in  the  Ballard  district,  and 
we  told  him  we  could  not  get  out  there  in  our  ma- 
chine; that  they  would  be  gone  before  we  got  to  the 
beach,  because  everybody  knew  we  were  in  town, 
and  he  got  us  to  get  Mr.  Pappas  and  Mr.  Pappas 
took  his  machine  out  and  took  us  out  there  and 
showed  us  the  stuff;  he  had  a  closed  car  with  Mr. 
Ramage  and  I.  Mr.  Pappas  gave  us  the  license 
number  of  Ferguson's  machine.  We  sent  Mr. 
Pappas  out  on  the  job,  but  we  were  in  touch  with 
each  other  all  of  the  time. 

Q.  Did  he  give  you  any  information  about  Mr. 
Ferguson? 

Mr.  CHAVELLE.— I  object  to  that  as  being  in- 
competent and  improper. 

The  COURT. — The  objection  is  sustained. 
Q.  Did  he  at  any  time  say  anything  about  this 
[70]     transaction  in  regard  to  the  delivery  of  liquor 
at  Mooring 's  place? 
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Mr.  CHAVELLE.— I  object  to  that;  that  would 
not  bind  us  at  all. 

Q.  Do  you  remember  the  time  of  his  arrest  under 
this  case?        A.  I  do. 

Q.  Did  you  have  any  information  as  to  his  ac- 
tivities previous  to  that? 

A.  We  knew  what  he  was  doing  all  the  time. 
Q.  What  was  your  knowledge  as  to  what  he  was 
doing? 

A.  He  was  supposed  to  get  this  dope  for  us  out 
there — 

Mr.  CHAVELLE. — I  object  to  that  and  ask  to 
have  it  stricken. 

The  COURT. — The  objection  is  sustained  to 
what  he  was  supposed  to  be  doing. 

Q.  What  was  the  conversation  that  you  had  with 
him  relative  to  this  transaction? 

Mr.  CHAVELLE.— I  object  to  that  if  the  con- 
versation was  not  in  the  presence  of  the  other  de- 
fendants. 

The    COURT. — I   understood    he    had    already 
stated  what  the  directions  were  and  the  authority. 
Q.  Did  he  make  a  report  to  you  afterwards? 
A.  Yes,  sir. 

Q.  What  was  the  report? 

Mr.  CHAVELLE.— I  object  to  that,  what  report 
was  made  without  the  presence  of  my  client. 
The  COURT. — The  objection  is  sustained. 
Q.  Did  you  have  any  information  previous  to  the 
arrest  that  this  transaction  was  going  to  -take  place  ? 
A.  We  knew  that  it  was  sooner  or  later  to  come 
off,  because  he  had  got  their  confidence.     [71] 
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Mr.  CHAVELLE.— I  object  to  that,  and  ask  to 
have  the  answer  stricken  and  the  jury  cautioned 
not  to  regard  it. 

The  COURT.— I  think  it  should  be  stricken. 
Mr.  BROWN. — This  goes  to  the  question  of  the 
good  faith  of  the  defendant  Pappas. 

The  COURT. — But  there  are  other  parties  on 
trial  here.  I  have  permitted  him  to  testify  to 
the  reports  that  were  made,  and  the  activities, 
but  what  was  done  as  to  the  individuals  named 
that  would  not  be  permissible. 

Q.  What  reports  did  Mr.  Pappas  give  to  you 
about  his  activities  previous  to  the  arrest? 

Mr.    CHAVELLE. — That    would    not    bind    my 
client. 
Q.  Previous  to  the  30th  of  June? 
Mr.  CHAVELLE.— I  object  to  that. 
The  COURT. — Did  he  make  a  report  to  you  of 
any  activities? 
A.  Yes,  sir. 

Q.  What  was  the  report? 
Mr.  CHAVELLE.— I  object  to  that. 
The  COURT. — The  report  if  it  names  individuals 
on  trial  here  cannot  be  permitted. 

Q.  Omit  the  names,  Mr.  Hill,  and  give  the  report 
that  Mr.  Pappas  made,  previous  to  the  30th  of 
June,  relative  to  his  activities  upon  which  he  had 
been  assigned. 

A.  He  said  he  was  gathering  information  out 
there,  and  he  said  he  would  have  things  lined  up 
in  a  little  while  so  he  would  get  the  confidence  of 
the  people  he  was  working  on,  and  be  able  to  get 
the  information  about  their  each  p.     \19A 
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Witness  HILL  then  continued,  and  testified  tliat 
Pappas  said  he  would  have  things  lined  up  in  a 
little  while  so  he  would  get  the  confidence  of  the 
people  he  was  working  on,  and  be  able  to  get  the 
information  about  their  cache.  That  he  would  be 
able  to  cause  the  arrest  of  certain  persons  with 
five  cases;  that  he  was  told  that  they  did  not  want 
that,  that  they  wanted  to  know  where  the  cache 
was;  that  he  said  he  had  an  engagement  with  cer- 
tain persons  in  connection  with  some  liquor,  and 
took  the  telephone  numbers  of  the  witness  at  his 
home  and  office. 

On  cross-examination,  the  witness,  questioned  by 
Mr.  CHAVELLE,  testified: 

That  Pappas  was  a  special  deputy  sheriff;  that  he 
did  not  draw  a  regular  salary,  and  was  paid  for 
what  he  did.  Pappas  had  witness  Hill's  and  Mr. 
Eamage's  telephone  numbers,  and  the  sheriff's  office 
number.  There  was  always  someone  in  the  sheriff's 
office.  He  did  not  call  the  witness  up  on  the 
night  he  was  arrested.  Witness  did  not  authorize 
Mr.  Pappas  to  sell  any  liquor  and  take  money  for 
it. 

On  redirect  examination  by  Mr.  BROWN,  wit- 
ness HILL  testified: 

That  Pappas  was  deputized  to  gain  the  confi- 
dence of  the  other  parties  so  that  he  could  find 
their  cache. 

On  cross-examination,  questioned  by  Mr. 
ALLEN,  the  witness  testified: 

On  the  day  in  question  Mr.  Pappas  notified  him 
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that  he  had  been  talking  with  these  men;  he  was 
there  the  day  before  he  made  the  deal;  he  was  there 
practically  every  day,  and  probably  talking  with 
the  parties  nearly  every  day.  Pappas  was  working 
out  of  the  sheriff's  office,  with  witness  and  Ram- 
age;  the  sheriff  told  them  to  take  Pappas  out  and 
work  with  him.  The  sheriff  gave  [73]  them  the 
orders.  It  was  through  the  efforts  of  Mr.  Pappas 
that  the  biggest  still  that  was  ever  got  in  the  coun- 
try, was  located  and  seized;  Pappas  did  not  have 
any  duties  at  all;  that  he  did  not  know  the  pur- 
pose of  the  deputy's  commission  that  had  been  is- 
sued to  Pappas. 

Testimony  of  Earle  Ramage,  for  Defendants. 

EARLE  RAMAGE,  called  as  a  witness  on  behalf 
of  the  defendant  Pappas,  being  first  duly  sworn, 
testified  as  follows:- 

That  he  has  lived  in  Seattle  for  about  twenty- 
two  years;  that  in  June,  1922,  he  was  working 
as  a  deputy  sheriff  under  Matt  Starwich,  and  had 
occasion  to  see  Tom  Pappas  about  that  time.  Mr. 
Pappas  was  in  the  office  and  the  sheriff  called  the 
witness  in,  together  with  Mr.  Hill,  and  he  turned 
the  case  over  to  them,  and  told  them  to  take  care 
of  it. 

Q.  And  what  was  the  conversation  at  that  time? 

A.  Why,  Mr.  Pappas  had  been  doing  some  work 
previous  in  that  respect,  and  he  called  at  the  office 
to  see  the  sheriff  about  this  particular  case,  and 
the  sheriff  turned  him  over  to  Mr.  Hill  and  my- 
self, and  told  us  to  take  care  of  it. 
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Q.  What  did  he  tell  him  to  do  ? 

A.  He  had  been  after  this  case  for  a  considerable 
time  and  we  told  him  to  go  ahead  and  get  what  he 
could  on  them. 

Q.  Was  he  to  find  a  cache?        A.  Yes,  sir. 

Q.  And  was  there  any  evidence  as  to  the  amount 
of  liquor  in  the  cache  ? 

A.  The  evidence  we  had — we  had  several  reports, 
and  also  had  a  report  that — 

Mr.  CHAVELLE.— I  object  to  that. 

The  COURT.— Proceed. 

A.  And  the  way  the  deal  was  to  come  up,  he 
came  to  us,  [74]  I  think  the  morning  previous 
to  the  time  he  got  in  this  trouble,  and  he  said  he 
could  get  five  cases  delivered,  and  I  went  to  see 
the  sheriff,  and  the  sheriff  said,  '^We  do  not  want 
five  cases;  we  want  his  cache,"  and  I  told  Tom 
that,  and  I  think  he  was  in  the  office  at  the  time, 
and  he  said,  ^'All  right,"  he  would  do  that,  and 
we  were  to  wait  for  them  and  he  was  to  call  us 
up  and  we  were  to  wait  for  him  at  the  ofiice  and 
we  were  going  up  and  make  the  arrests  when  the 
liquor  was  delivered  to  him  by  this  man  Ferguson. 

Mr.  CHAVELLE.— I  object  to  that. 

A.  (Continued.)  And  from  there  he  was  to  go 
to  the  cache.     He  was  to  take  a  load  to  Spokane. 

Mr.  CHAVELLE.— I  object  to  that. 

The  COURT.— Proceed. 

Q.  You  knew  there  was  to  be  a  delivery  that  he 
was  mixed  up  in  that  at  that  time?        A.  I  did. 

Mr.  ALLEN. — I  object.  He  already  testified 
what  the  conversation  was,  and  that  is  enough. 
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Q.  Was  there  any  specific  instruction  that  he 
should  do  anything  necessary  to  gain  the  confidence 
of  these  parties  ? 

Mr.  ALLEN.— I  object  to  that. 

The  COURT. — The  objection  is  sustained. 

Q.  What  was  the  conversation'? 

Mr.  ALLEN. — I  object  on  the  ground  that  he 
has  already  stated  it. 

The  COURT.— Was  anything  else  said? 

A.  There  was  nothing  else  stated. 

On  cross-examination  of  witness  EARLE 
RAMAGE,  questioned  by  Mr.  CHAVELLE,  wit- 
ness testified:     [75] 

That  he  has  known  Mr.  Pappas  for  one  year; 
that  Pappas  had  his  home  telephone  number,  and 
also  Mr.  Hill's  so  that  he  could  get  in  touch  with 
them  at  any  time.  He  was  up  to  see  witness  the 
day  previous  to  the  time  he  got  in  trouble.  He 
got  in  touch  with  the  sheriff  after  he  was  in  jail. 
Witness  did  not  give  Pappas  any  instructions  to 
buy  liquor,  nor  to  sell  any,  nor  to  transport  any, 
nor  to  take  any  money  for  the  same.  The  deal 
was  between  the  sheriff,  Pappas,  Hill  and  witness 
Ramage. 

On  cross-examination,  questioned  by  Mr. 
ALLEN,  witness  testified: 

Mr.  Pappas  came  to  see  witness  was  either  the 
day  before,  or  the  day  he  got  into  trouble.  The 
first  time  he  called  witness'  attention  to  Mr.  Fer- 
guson and  Mr.  Thompson,  was  quite  a  while  be- 
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fore  Ms  arrest.     He  took  witness  out  there  in  his 

machine. 

Q.  When  was  the  next  time  he  mentioned  it? 

A.  He  came  up  to  see  ns  every  time  Mr.  Ferguson 
came  to  see  him,  he  came  up  to  tell  he  was  getting 
along  better  with  them. 

Mr.  CHAVELLE. — I  object  to  that  as  immaterial 
and  prejudicial  to  the  rights  of  my  clients. 

The  COURT. — It  may  be  stricken. 

The  witness  RAMAGE,  continuing,  testified  that 
the  last  time  he  talked  to  Pappas  was  in  the  after- 
noon before  his  arrest.  Pappas  came  to  him  in  the 
afternoon  and  said  he  had  a  deal  on  so  that  he 
could  get  on  to  the  transaction,  but  did  not  indi- 
cate anything  at  all. 

Q.  What  did  he  say? 

A.  He  came  in  and  told  me  that  he  had  the  deal 
all  fixed  up.     [76] 

Mr.  CHAVELLE. — Just  a  minute.  I  do  not 
want  the  witness  to  mention  the  names  of  these 
defendants  in  that  manner,  because  it  is  certainly 
prejudicial. 

The  COURT. — Do  not  mention  the  names  of  the 
parties.     Proceed. 

Witness  then  stated  that  Pappas  had  come  to 
see  him  while  he  was  in  Judge  Dalton's  court; 
that  he  got  paid  for  a  case  in  which  a  still  was 
seized,  and  also  got  paid  on  a  case  of  a  colored 
lady,  turned  over  to  the  Police  Department. 
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TOM  PAPPAS,  one  of  the  defendants,  called 
as  a  witness  on  his  own  behalf,  being  first  duly 
sworn,  testified  as  follows: 

That  he  has  resided  in  Seattle  for  thirteen  years; 
that  for  three  years  he  was  in  the  restaurant  busi- 
ness, and  for  five  or  six  years  in  the  taxi  business, 
and  is  located  at  the  Prye  Hotel;  that  he  has  had 
a  deputy  sheriff's  commission  for  five  years. 

Q.  (By  Mr.  BROWN.)  Calling  your  attention 
to  this  particular  transaction,  the  date  of  your 
arrest  previous  thereto,  did  you  have  any  con- 
versation with  the  sheriff,  Matt  Starwich,  in  the 
presence  of  Mr.  Hill  and  Mr.  Ramage'? 
A.  Yes,  sir. 

Q.  Tell  the  jury  what  that  was. 
A.  Well,  I  told  Matt  Starwich  the  case  about 
Ferguson — 

Mr.  CHAVELLE. — Just  a  minute.  I  object  to 
that  as  far  as  it  affects  either  Mr.  Ferguson  or 
Mr.  Thompson. 

Mr.  BROWN. — It  is  hard  for  the  witness  to 
eliminate  that,  and  everybody  knows  what  we  are 
talking  about. 

Mr.  CHAVELLE.— I  object  to  the  remark  of 
counsel,  as  prejudicial,  and  I  object  to  the  question. 
[77] 

The  COURT.— I  think  I  will  have  to  cover  this 
whole  matter  by  the  instructions  to  the  jury  when 
the  case  is  finally  submitted.  I  anpnclined  to  think 
that  the  rule  of  law  applicable  and  upon  which  I 
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would  instruct  the  jury  is  that  if  the  jury  believe 
from  all  the  evidence  presented  that  there  was  a  con- 
spiracy confederation  entered  into  between  the  de- 
fendants in  this  case  to  do  the  things  charged  in  this 
information,  that  the  statements  made  by  any  one  of 
the  defendants  in  the  absence  of  the  other  defend- 
ants may  be  considered  to  determine  whether  they 
did  the  acts  charged  in  the  information — not  that 
they  could  be  found  guilty  of  conspiracy  in  this 
case  to  violate  the  National  Prohibition  Act,  but 
if  the  conspiracy  or  confederation  was  entered  into 
between  the  parties,  then  a  statement  made  by 
any  of  the  parties  who  entered  into  the  confedera- 
tion or  conspiracy  to  do  the  things  charged  here, 
could  be  received  in  evidence  against  all  the  parties 
who  are  charged  here,  and  who  participated  in  the 
actual  thing.  I  will  finally  dispose  of  this  in  my 
instructions  to  the  jury,  as  to  whether  any  state- 
ments as  I  have  heretofore  intimated,  may  be  re- 
ceived against  any  one  of  the  defendants  where 
the  statement  was  not  made  in  his  presence,  but 
I  am  simply  stating  this  to  you  now  so  that  you 
will  all  be  advised  just  the  thought  that  is  in  my 
mind.     Proceed. 

Mr.  CHAVELLE.— Will  the  Court  let  the  witness 
answer  this  question? 

The  COURT.— He  can  answer.     [78] 
Mr.  CHAVELLE. — Note  an  exception. 
(Last  question  read  to  the  witness.) 
Q.  Go  ahead  and  tell  the  conversation. 
A.  And  Mr.  Matt  Starwich  called  Mr.  Ramage 
and  Mr.  Hill  in,  and  told  them  that  I  should  go 
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in  the  other  office  and  talk  over  the  matter  and 

they  would  give  me  the  instructions  what  to  do. 

Q.  What  instructions  would  they  give  you? 

A.  They  told  me  to  go  out  and  locate  Ferguson's 
house. 

Mr.  CHAVELLE.— My  objection  goes  to  all  of 
this,  and  I  want  to  note  an  exception. 

The  COURT.— Yes. 

A.  (Continuing.)  But  he  did  not  dare  to  take 
the  sheriff's  car  but  we  could  use  one  of  my  cars, 
because  I  had  been  using  my  car  right  along,  and 
we  went  out  and  located  his  house. 

Q.  Was  that  at  night? 

A.  In  the  afternoon,  and  at  night  they  sent  a 
boy  out  there  from  the  sheriff's  department,  planted 
him  out  there  to  stay  all  night  and  watch  Fergu- 
son's movements.  He  did  not  find  anything  that 
day  and  in  five  or  six — 

Mr.  ALLEN. — The  witness  should  only  testify 
as  to  what  he  knows  from  his  personal  knowledge. 

The  COURT.— State  what  you  yourself  did. 

A.  (Continuing.)  And  then  I  went  to  the  office 
and  they  told  me  which  way  was  the  best  way  to 
find  out,  and  I  said,  ^^I  do  not  know." 

Q.  What  were  you  trying  to  find  out? 

A.  I  was  trying  to  find  out  200  cases  that  Mr. 
Ferguson  was  supposed  to  have  at  Ballard  Beach. 

Q.  And  what  took  place? 

A.  And  I  can  get  five  cases —     [79] 

The  COURT. — Not  the  conversation,  but  what 
he  did. 
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A.  (Continuing.)     And  they  told  me  to  go  out 
there  and  gain  confidence  with  Ferguson. 

Q.  What  did  you  do? 

A.  And  I  told  Ferguson — 

Q.  Did  you  go  to  see  Mr.  Ferguson? 

A.  Yes,  sir. 

Q.  When  did  you  first  see  him? 

A.  I  saw  him  before  that.    He  came  down  there 
all  the  time. 

Q.  After  they  gave  you  the  instructions  what  did 
you  do? 

A.  In   the  meantime   this   Mooring   came   down 
there. 

Q.  Never    mind    about    Mooring.    Did    you    see 
Ferguson  before  you  saw  Mr.  Mooring? 

A.  Yes,  sir. 

Q.  What  was  that  conversation? 

A.  I  told  him  if  there  was  any  possible  chance 
to  get  25  cases  on  the  other  side  of  the  mountains 
and  he  said,  ^^Yes,"  and  I  said,  ^'I  do  not  believe 
you  have  that  much  whiskey;  I  would  like  to  see 
where  this  liquor  is,"  and  he  did  not  like  to  take 
me  down  there,  and  he  went  back  there,  and  I 
told  Mr.  Hill  and  Mr.  Ramage  what  I  did,  and 
they  said  to  try  to  get  his  confidence  in  any  way 
you  can — 

The  COURT. — Do  not  give  us  so  much  conver- 
sation  with   the   sheriff's   office. 
Q.  What    did    you    do? 
A.  What  did  I  do  when? 

Q.  After  you  had  gone  out  to  see  Mr.  Ferguson 
and  asked  if  he  could  make  a  delivery  of  25  cases 
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east   of  the  mountains  then  you  went   back   and 

made  a  report?        A.  Yes.     [80] 

Q.  Then  what  did  you  do? 

A.  At  that  time  this  Mooring  came  down. 

Q.  Had  you  seen  Mr.  Mooring  before? 

A.  Yes,  sir. 

Q.  Where  did  you  see  him? 

A.  I  saw  him  upstairs  in  the  Triangle  Building. 

Q.  Across  from  the  Frye  Hotel?        A.  Yes,  sir. 

Q.  Have   you   an   acquaintance  with  him? 

A.  Yes,  sir.  I  met  Mr.  Mooring  and  he  asked 
me  to  have  a  drink,  and  I  never  touched  a  drink  in 
my  life. 

Q.  When  he  came  down  to  see  you,  what  con- 
versation did  you  have  with  him? 

A.  //  asked  me  if  I  can  get — 

Q.  Did  he  ask  you  where  a  certain  place  was,  if 
you  had  been  there  before?        A.  What? 

Q.  Did  he  ask  you  where  that  bootlegging  es- 
tablishment was?        A.  Mr.  Ferguson? 

Q.  No,  Mr.  Mooring. 

A.  Yes,  the  place  upstairs,  he  knew  the  place 
himself. 

Q.  What  did  he  say  about  this  other  place  up- 
stairs ? 

•   A.  He  used  to   go  up  there  and  drink  all  the 
time. 

Q.  Let  us  get  down  to  this  last  time,  did  he  say 
anything  about  it,  the  people  had  gone? 

Mr.  ALLEN.— I  do  not  think  that  would  be 
material. 


90  Tom  Pappas  et  al,  vs. 

(Testimony  of  Tom  Pappas.) 

The  COURT.— Proceed. 

Q'.  What  conversation  did  you  have  with  Mr. 
Mooring  ? 

A.  He  asked  if  I  knew  any  place  where  he  could 
get  [81]  whiskey,  he  would  like  to  take  it  to 
Centralia,  and  I  said  no,  I  was  trying  to  think, 
and  I  said,  ^^I  know  a  party  I  can  give  you  an 
introduction  to  that  night" — 

The  COURT. — Who  was  this  that  was  asking 
^or  whiskey  to  take  to  Centralia? 

Mr.  ALLEN.— Mr.  Mooring. 

The  COURT. — Was  it  one  of  these  defendants 
""liat  was  asking  for  whiskey  to  take  to  Centralia? 

Mr.  BROWN. — As  I  remember  Mr.  Mooring 
testified  that  he  came  down — 

The  COURT.— Oh,  Mr.  Mooring. 

Mr.  BROWN. —  — and  said  he  had  negotia- 
tions with  Mr.  Pappas  about  two  cases  of  whiskey 
that  he  wanted  to  take  to  Centralia,  and  I  am  going 
over  that,  and  give  his  version  of  the  conversa- 
tion. 

The  COURT. — I  do  not  want  him  to  unneces- 
sarily refer  to  these  defendants. 

Mr.  BROWN. — There  is  nothing  said  about 
these  defendants  at  that  time. 

The  COURT.— Proceed. 

A.  (Continuing.)  So  Mr.  Mooring  asked  me 
if  I  knew  where  he  could  buy  two  cases  of  whiskey 
to  send  to  Centralia,  and  I  said  to  him  ^'I  do  not 
know;  I  know  a  party  if  I  can  communicate  with 
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him  to-night  that  you  might  do  business  with  him." 

Q.  When  was  this,  in  the  morning? 

A.  This  was  in  the  evening.  And  he  said,  '^Can 
you  get  him  now?"  And  I  said,  ^^I  will  try." 
And  in  the  meantime  I  said,  '^How  are  you  going 
to  take  the  whiskey?"  I  wanted  to  know  where 
it  was  at,  and  he  said,  ^^I  have  m}^  house  here;  I 
can  show  you,  and  I  have  my  car,"  and  I  said  ^'I 
would  like  to  see  it,"  and  he  took  me  [82]  up 
there  and  showed  me  his  house,  showed  me  his  car, 
and  I  said,  ^^All  right,  as  soon  as  I  get  this  fellow 
I  will  send  him  to  you  and  you  do  business  with 
him,"  and  he  said  '^I  would  like  to  do  business 
with  you." 

Q.  Never  mind  that.     What  did  you  do  then? 

A.  I  was  meeting  Mr.  Ferguson. 

Q.  You  tried  to  meet  Mr.  Ferguson? 

A.  Yes,  sir. 

Q.  Did  you  eventually  talk  to  him  about  this? 

A.  Yes,  sir,  to  Mr.  Ferguson. 

Q.  And  what  was  your  purpose  in  negotiating 
this  transaction? 

A.  I  thought  if  Mr.  Ferguson  went  to  get  this 
whiskey  for  Mr.  Mooring  he  would  take  me  to  the 
cache. 

Mr.  CHAVELLE.— Just  a  minute.  My  objec- 
tion goes  to  all  this  testimony. 

Mr.  BROWN.— The  intent  with  which  he  acted 
would  be  proper. 

The   COURT.— Yes,  proceed. 
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A.  (Continuing.)  Well,  I  got  Mr.  Ferguson 
that  next  morning  and  I  told  him  that  there  was  a 
part}^  liked  to  buy  some  whiskey,  and  would  he 
like  to  sell  them,  and  he  said,  ''Yes,"  and  I  told 
him  who  the  party  was,  that  he  lived  at  Fifteenth 
and  John  or  Thomas,  I  do  not  remember  exactly, 
and  he  said  he  w^ould  like  to  see  him. 

Q.  At  this  time  did  you  have  a  conversation  or 
make  a  report  to  the  sheriff's  office  about  the  mat- 
ter ? 

A.  Yes,  sir;  I  told  them  to-morrow  sometime  I 
will  meet  you.  I  do  not  know  what  time  I  will  meet 
the  two  fellows  together.  They  did  not  know 
Mooring,  but  they  knew  Ferguson.  I  said,  ''As 
[83]  soon  as  I  make  the  transaction  I  will  let 
you  know." 

Q.  Where  did  you  tell  them  you  were  going  to 
make  this  transaction?        A.  I  did  not  know  yet. 

Q.  Now  what  did  you  do  then? 

A.  Well,  then,  they  said  all  right.  I  got  the 
telephone  numbers  at  the  office  and  everything, 
and  so  I  went  out  there  with  Mr.  Ferguson  and  he 
said  "Let  us  go  out  and  see  this  fellow."  He  did 
not  trust  me  very  well,  I  guess,  and  he  came  down 
with  his  car  and  we  went  up  there,  and  Mr.  Mooring 
was  in  the  back  yard,  and  I  said,  "There  is  the 
fellow,"  and  he  came  up  and  he  said  "Have  you 
got  the  stuff,"  and  I  said,  "No,  not  yet,  but  he  is 
going  to  get  it,"  and  he  said,  "All  right,  I  want 
two   cases,"  and  Mr.  Ferguson  pulled  away,  and 
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I  thought  he  was  going  to  his  cache,  and  I  was 

thinking — 

Mr.  CHAVELLE. — I  object  to  what  the  witness 
thought. 

Qi.  What    conversation   did   you   have   with   Mr. 
Ferguson  after  leaving  the  place  for  the  cache? 

A.  He  said,  ^^We  have  to  stop  at  Sixth  and  Pike 
before  w^e  go  out  there." 

Mr.    CHAVELLE. — I   object   as  not   responsive 
to  the  question,  and  the  question  is  leading. 

The  COURT. — ^What  conversation  did  you  have 
with  Mr.  Ferguson,  your  attorney  asked  you? 

A.  That  is  the  conversation  we  had.  He  said, 
^^We  are  going  out  there  now  and  we  have  to  stop 
at  Sixth  and  Pike"  he  said,  and  I  said,  ^^All 
right,"  and  I  said,  ^^What  are  you  going  to  do 
there?"  and  he  said,  ^^I  want  to  get  my  partner; 
he  is  in  the  pool-room,"  and  he  got  out  of  the  ma- 
chine and  brings  Mr.  Thompson.  That  was  the 
first  time  I  ever  seen  Mr.  Thompson.  I  never 
seen  him  before,  and  they  talked  it  over  outside 
the  pool-room,  and  he  said,  ^'This  [84]  time  we 
have  to  go  there  alone,  and  I  shall  make  this  de- 
livery, we  will  go  out  there  and  get  the  big  stuff 
that  goes  to  the  other  side  of  the  mountains,  and 
then  we  will  take  you  to  the  cache,"  and  he  said, 
^^We  will  have  to  let  you  off  now,  and  we  will  be 
back  in  twenty  minutes  and  get  you." 

When   they   returned,   witness   Pappas  testified, 
they  drove  out  to  Mr.  Mooring 's  house. 

Q.  They  went  to  Mr.  Mooring 's  house? 
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A.  Yes,  sir.  I  got  off  the  car  and  I  was  going  to 
the  house  to  call  up  the  sheriff's  department,  with- 
out giving  any  suspicion  up  there. 

Q.  What  was  your  purpose  then? 

A.  To  watch  Mr.  Mooring,  when  they  pulled 
out. 

Q.  You  were  going  to  notify  them  there  were 
two    cases  of  whiskey  there? 

A.  Yes,  sir;  and  Mr.  Mooring  called  me  back, 
and  said,  ^^Just  a  minute,"  and  he  had  a  big  tent 
in  the  grass  and  he  said,  ^'Get  ahold  of  this  tent," 
and  I  thought  he  want  the  tent  to  cover  the  gar- 
age some  place,  to  get  the  whiskey  in,  and  I  got  one 
end  and  he  got  the  other  and  he  pulled  me  close  to 
the  garage  and  he  said,  ^^Hold  this,"  and  before  I 
dropped  the  tent  down  he  put  a  bunch  of  money 
in  my  hand  and  he  said,  '^You  take  this."  I  did 
not  know  whether  it  was  money  or  what,  and 
there  was  a  rubber  band  around  it,  and  I  said, 
^^This  does  not  belong  to  me" — ^before  I  had  a 
chance  to  say,  '^This  does  not  belong  to  me,"  two 
officers  came  out  and  said,  ^^You  are  under  arrest." 

Witness  Pappas  further  testified  that  all  he  had 
to  do  was  to  bring  Ferguson  and  Mooring  together 
to  make  the  transaction  among  themselves,  and  as 
soon  as  he  pulled  away  they  would  get  Mooring 
and  get  the  cash,  and  go  to  the  sheriff's  department. 
[85] 

On      /cross-examination,      questioned      by      Mr. 
CHAVELLE,    defendant    PAPPAS    testified: 
That  he  was  employed  by  the  sheriff  to  find  Mr. 
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Ferguson's  cache,  and  that  his  transaction  with 
Mr.  Mooring  was  leading  up  to  the  arrest  of  Fer- 
guson; that  he  did  not  introduce  Mr.  Mooring  and 
Mr.  Ferguson,  and  did  not  have  any  conversa- 
tion with  Mrs.  Mooring  previous  to  the  arrest; 
that  he  did  not  Mrs,  Mooring  that  he  would 
bring  out  two  cases  of  liquor.  Mr.  Mooring  told 
him  he  wanted  to  take  the  liquor  to  Centralia. 
Pappas  did  not  tell  him  how  much  he  w^ould 
charge  him  for  it.  Mooring  asked  what  kind  of 
stuff  it  was,  but  Pappas  told  him  he  did  not  know; 
that  he  had  never  seen  Thompson  before;  that 
Mooring  gave  Pappas  the  money,  that  the  money 
was  found  in  his  hand,  and  the  minute  he  got 
the  money,  before  he  could  say  anything,  he  was 
under  arrest.  They  discovered  the  sheriff's  badge 
upon  him.  Mr.  Ferguson  thought  Pappas  was 
double-crossing  him,  and  wanted  to  know  who  he 
was,  and  opened  his  coat,  and  saw  the  badge,  and 
the  officer  said,  '^Is  this  yours?"  and  I  said,  ^^Yes," 
and  explained  why  he  was  there,  and  the  officer 
said,  ^^You  can  explain  that  to  Mr.  Whitney." 

On  cross-examination,  questioned  by  Mr.  AL- 
LEN, defendant  Pappas,  testified : 

I  told  Mr.  Whitney  that  I  had  talked  to  the 
sheriff  about  this  transaction.  I  had  talked  with 
Matt  Starwich  many  times  before  this  about  case. 
He  told  me  the  thing  to  do  was  to  talk  with  Mr. 
Ramage  and  Mr.  Hill. 

Mr.  Starwich  knew  all  about  the  transaction,  the 
first  time  I  talked  to  him  was  two  months  before 
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the  arrest.     My  brother  and  I  own  the  City  Taxicab 

and  I  own  the  Fry  taxicabs. 

I  am  not  a  deputy  sheriff  now. 

I  guess  I  will  not  know  until  after  this  trial 
whether  [86]  I  am  a  deputy  sheriff.  I  have 
never  been  notified  that  my  commission  had  been 
revoked. 

I  did  not  tell  Mr.  Mooring  that  if  he  wanted 
any  more  of  this  stuff  to  telegraph  me  for  lubri- 
cating oil.  I  did  not  tell  the  sheriff  because  I 
met  those  people  and  in  an  hour  this  transaction 
happened.  I  did  not  telephone  to  the  sheriff's  office 
when  waiting  at  the  Times  Square,  because  I  did 
not  know  whether  they  would  deliver  it  or  not. 
Ferguson  and  Thompson  did  not  take  me  to  the 
cache  until  after  this  transaction  was  completed, 
then  I  was  supposed  to  get  25  cases  for  east  of  the 
mountains.  I  did  not  say  anything  to  Mr.  Moor- 
ing about  where  I  was  going  to  deliver  it  or  that 
the  liquor  was  in  the  back  seat,  or  ask  him  what  he 
was  going  to  cover  it  up  with,  or  that  I  told  Mr. 
Mooring  that  the  money  was  not  enough.  I  did 
not  take  the  rubber  band  off  the  money;  I  did  not 
know  how  many  cases  were  in  the  car  and  I  did  not 
count  the  money. 

On  redirect  examination,  questioned  by  Mr. 
BROWN,   the   defendant  PAPPAS   testified: 

When  I  was  at  Mr.  Mooring 's  house,  I  tele- 
phoned to  Mr.  Ferguson. 
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On  direct  examination,  questioned  by  Mr. 
BROWN,  defendant  PAPPAS  testified: 

I  have  lived  in  Seattle  for  thirteen  years,  and 
have  never  been  arrested  for  any  offense. 

The  defendant  Tom  Pappas  rests,  and  this  is 
all  the  testimony  and  evidence  offered  on  behalf 
of  the  defense  of  the  defendant,  Tom  Pappas. 
[87] 

Testimony  of  Charles  L.  Ferguson,  for  Defendants. 

CHARLES    L.    FERGUSON,    one    of    the    de- 
fendants, called  as  a  witness  in  his  own  behalf,  be- 
ing first  duly  sworn,  testified  as  follows: 
(Questioned  by  Mr.  CHAVELLEO 

That  at  the  present  time  he  is  employed  in  fix- 
ing up  camping  grounds  at  Lake  Sammamish  for 
the  purpose  of  renting  boats,  and  auto  camping; 
that  he  is  married  and  has  three  children,  and  has 
lived  in  Seattle  since  1906;  that  on  the  29th  day  of 
June,  1922,  he  had  taken  his  wife  and  oldest 
daughter  downtown  to  the  doctor  in  Ballard,  and 
came  on  downtown  to  pay  his  water  bill,  and  as 
he  drove  up  the  street  across  from  the  courthouse, 
Mr.  Pappas  was  standing  there,  and  he  threw  up 
his  hand,  and  said,  ^^ Hello,  Harry,"  and  defend- 
ant Ferguson  said,  ^' Hello,''  and  Pappas  said, 
'^Will  you  drive  me  up  to  see  a  party  ^"  Fergu- 
son was  looking  for  a  place  to  park  his  car,  and 
Pappas  asked  him  if  he  was  in  much  of  a  hurry, 
and  he  told  him  that  he  was  not,  and  then  Pappas 
asked  if  he  would  drive  him  up  to  see  a  friend  of 
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his,  and  Ferguson  said,  ''Yes."  Pappas  said  his 
car  was  not  in  running  order.  He  got  in  the  car 
and  we  drove  around  and  I  saw  his  car,  and  it 
looked  like  it  had  just  came  out  of  a  paint-shop, 
and  he  said,  ''How  does  it  look  to  you?" 
and  I  said,  "It  looks  pretty  good,"  and  the 
wheels  were  jacked  up  and  a  man  with  a  can  of 
paint  was  painting  the  tire  just  above  the  rim, 
and  I  told  him  to  tell  me  where  he  wanted  to  go, 
and  he  directed  me  to  go  up  on  Broadway.  I  do  not 
know  what  the  street  is.  There  was  a  fellow  in 
the  yard  at  a  place  he  told  me  to  stop,  whom  I  had 
never  seen  before.  It  was  the  same  man  as  Mr. 
Mooring,  witness  for  the  Government.  He  and 
Pappas  had  some  words.  I  could  not  overhear  the 
conversation,  and  after  they  got  through  there  we 
came  on  down  Broadway  down  to  Pike  Street. 
There  was  a  party  I  sold  a  fishing  boat  to  and  I 
was  to  meet  him  at  the  Windsor  Pool  Room  and  he 
was  to  pay  me.  His  name  was  Mr.  Peterson. 
The  boat  had  been  sold  to  him  on  time.  [88]  He 
always  makes  his  payments  at  that  particular 
place.  Mr.  Thompson  happened  to  be  there,  and 
I  asked  him  if  he  had  seen  Mr.  Peterson,  and  he 
said,  "No,"  and  I  asked  if  he  would  like  to  take  a 
ride  and  he  said,  "Where  are  you  going?"  and  I 
said,  "Out  beyond  Carlton  Park."  He  said,  "I 
do  not  care  if  I  do,"  and  he  gets  in  and  I  was 
headed  south,  and  I  drove  out.  I  had  known 
Thompson  before  this  time,  and  he  had  done  some 
work   on   the   boat   that   I   sold   to   Mr.    Peterson. 
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When  we  came  to  Union  Street  we  turned  down  to 
Fourth  and  when  we  got  to  Fourth  and  Pike  Mr. 
Pappas  said  to  me — before  we  were  coming  down 
he  asked  if  I  would  go  out  and  get  a  couple  of 
packages  for  him.     I  figured  he  was  going  along 
at  that  time,  and  I  said,  ^^Yes,  I  will  go  out  and 
get  them/'  and  when  we  got  to  Fourth  and  Pike 
he  said,  ^ '  I  will  get  out  here.     I  want  to  see  a  party 
and  I  will  wait  here  for  you;  there  is  no  use  of  me 
going  over  there,''  and  I  said,  ''Where  am  I  go- 
ing?" and  he  said  he  would  direct  me.     He  asked 
if  I  knew  where  Carlton  Park  was  and  I  told  him 
I  did  and  he  said  when  I  got  there  to  turn  to  the 
left  and  drive  down  a  block  or  two  and  I  would 
meet   a   party  there   at   the   first   house   and   they 
would  come   out  and  would  call  me,   and   I  said, 
How  will  I  know  who  they  are?"  and  he  said, 
I  will  phone  and  tell  him  your  name,  and  he  will 
call  you,"  and  Pappas  said  there  was  no  use  of 
his  going  out,  and  ''You  can  pick  me  up  when  you 
come  back,"   and   I   said,   "Where  will  you  be?" 
and  he  said,  "Out  about  the  Times  Square,"  and 
I  said,  "All  right,"  and  I  go  out  and  these  parties 
are   standing   there,    and    as    soon    as    I    seen    the 
parties    I    stopped    and    he    said,    "Are    you    Mr. 
Ferguson?"  and  I  said,  "Yes,  sir,"  and  he  said, 
"The  fellow  that  Pappas  sent  out?"  and  I  said, 
"Yes,  sir,"  and  he  said,  "All  right,"  and  he  put 
the  sacks  in  the  car  and  I  turned  and  came  back 
and  Pappas  was  standing  there,  and  he  gets  in  the 
car. 


100  Tom  Pappas  et  ah  vs. 

((Testimony  of  Chas.  L.  Ferguson.) 

The  witness  testified  that  he  was  probably  gone 
an  hour  and  ten  minutes.     [89] 

^^When  Pappas  got  in  the  car  he  directed  me 
where  to  go,  and  when  we  got  there  instead  of 
going  to  the  side  of  the  house —  It  was  the  same 
place  I  was  before.  When  we  got  there  he  di- 
rected me  to  drive  in  the  alley  and  when  I  got 
there  he  said  '^Turn  here,"  and  I  turned  kind  of 
catacornered  from  the  garage  and  he  got  out  and 
went  to  the  side  of  the  car.  I  did  not  leave  the 
car,  and  the  next  thing  a  fellow  came  up  and  said 
he  was  a  federal  officer  and  that  I  was  under  ar- 
rest, and  one  of  them  said  to  kill  the  engine,  and 
the  other  one  said,  ^^ Never  mind,"  and  he  started 
to  put  me  in  the  garage,  and  then  he  said,  ''No, 
we  will  take  them  to  the  house,"  and  they  took  us 
to  the  house.  Mooring  said  to  Pappas  to  wait  a 
minute  until  he  got  the  tent,  and  they  pulled  it  over 
toward  the  garage,  and  I  did  not  see  whether  Pap- 
pas done  anything  or  not.  I  knew  Pappas  was  a 
commissioned  deputy  sheriff.  I  have  known  Pap- 
pas two  years.  He  never  called  me  up  the  night 
before  my  arrest.  If  he  did,  the  phone  did  not 
ring.  I  was  not  to  receive  any  money  or  compen- 
sation at  all  from  Mr.  Pappas.  It  was  just  for  ac- 
commodation. I  did  not  know  what  the  sacks  had  in 
them.  They  were  never  removed  from  the  car 
while  I  was  in  the  machine.  The  engine  was  left 
running,  and  I  never  saw  the  car  any  more.  I 
never  had  any  conversation  with  Mr.  Pappas  re- 
garding the  sale  of  intoxicating  liquor.    Mr.  Pap- 
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pas  never  asked  me  to  take  liim  out  to  a  cache, 
and  I  did  not  have  any  cache.  Mr.  Thompson  had 
nothing  whatsoever  to  do  with  the  matter.  I  only 
asked  him  to  go  out  for  a  ride.  I  was  not  to  re- 
ceive any  part  of  the  check  made  payable  to  Pap- 
pas,  or  any  of  the  money. 

Q.  By  the  way,  this  car  is  your  wife's  car,  is  it 
not?        A.  Yes,  sir;  it  is  her  car. 

Q.  And  the  car  was  bought  from  a  man  named 
Hayne   in   March,    1922.        A.  Yes,    sir. 

Q.  And  the  bill  of  sale  was  made  out  to  her? 
[90] 

A.  Yes,  sir;  she  purchased  the  car  herself  with 
her  own  money. 

Q.  Is  this  the  bill  of  sale  you  received  for  the 
car?     (Indicating.)         A.  Yes,   sir. 

Mr.  ALLEN. — I  object  to  that,  he  was  driving  it. 

Mr.  CHAVELLE. — They  have  charged  that  the 
defendant  owned  his  car,  your  Honor. 

The    COURT. — The    objection    is    sustained. 

Mr.  CHAVELLE.— Note  an  exception. 

The  witness  FERGUSON,  continuing,  testified 
that  he  never  possessed  the  intoxicating  liquor 
offered  in  evidence,  or  any  part  of  it,  did  not 
transport  the  liquor,  and  did  not  sell  the  liquor. 

On  cross-examination,  questioned  by  Mr. 
BROWN,  the  witness  FERGUSON  testified: 

That  he  has  never  been  convicted  for  violation  of 
the  law ;  did  not  know  how  many  sacks  there  were ; 
said  he  had  gone  out  at  the  direction  of  Mr.  Pap- 
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pas  to  a  place  in  Carlton  Park,  and  turned  to  the 
left  and  went  a  couple  of  blocks,  where  you  could 
see  a  house,  but  he  did  not  see  a  house,  but  saw  a 
couple  of  men  who  were  standing  on  the  curb. 
They  asked  if  he  was  Mr.  Ferguson  and  he  said 
he  was,  and  they  said,  ^^Are  you  the  man  Mr.  Pap- 
pas sent  out?"  and  he  said,  ^^Yes."  He  did  not 
get  out  of  the  car,  and  did  not  know  what  was  in 
the  sacks.  He  had  known  Mr.  Pappas  for  two 
years  previous  to  the  arrest.  He  met  Mr.  Pap- 
pas in  front  of  the  County-City  Building,  and  Pap- 
pas took  him  to  Mr.  Mooring 's  place.  Witness 
went  as  an  accommodation,  and  did  not  hear  any 
transactions  and  knows  nothing  about  any  booze 
transaction.  Did  not  know  what  was  in  the  car. 
[91] 

On  cross-examination,  questioned  by  Mr. 
ALLEN,   Defendant   FERGUSON   testified: 

That  Mr.  Pappas  did  not  call  him  up  on  the 
telephone  the  night  previous  to  his  arrest,  and 
there  was  no  liquor  in  the  sacks  so  far  as  he  knew. 
He  did  not  examine  them. 

Q.  Mr.  Ferguson,  did  you  not  have  a  policeman 
arrested  a  short  time  before  this  for  knocking  you 
over  with  some  liquor? 

Mr.  CHAVELLE.— I  object  to  that. 

Mr.  ALLEN. — It  is  testing  his  credibility. 

The  COURT. — He  may  answer  in  view  of  his 
testimony  on  direct  examination. 

Q.  You  had  that  officer  dismissed  for  knocking 
you  over  with  sacks  of  liquor  similar  to  that? 


The  United  States  of  America,  103 

(Testimony  of  Chas.  L.  Ferguson.) 

A.  That  has  been  quite  a  while  ago. 

Q.  And  you  said  a  moment  ago  you  never  were 
arrested  for  a  liquor  violation? 

A.  I  never  have  been  arrested. 

Mr.  CHAVELLE. — He  had  another  man  arrested. 

Q.  Right  now  you  are  under  charge  in  this  court 
for  other  cases? 

A.  This  is  the  only  time  I  have  been  arrested  for 
this. 

Q.  For  this  case?        A.  Yes,  sir. 

Q.  But  not  for  liquor? 

A.  I  have  been  arrested,  but  never  convicted. 

Q.  In  fact,  there  are  two  other  cases  pending 
right  now  in  which  you  were  arrested  for  liquor 
violation?        A.  No,  sir. 

Q.  In  this  court?        A.  No,  sir.     [92] 

Mr.  CHAVELLE. — I  want  an  exception  to  these 
questions. 

The  COURT. — You  asked  if  he  had  been  arrested? 

Mr.  CHAVELLE.— I  did  not  ask  him  if  he  had 
been  arrested.  I  asked  him  if  he  did  transport 
liquor. 

The  COURT. — You  said  he  had  never  been 
arrested. 

Mr.  CHAVELLE,— Mr.  Brown  asked  that. 

The  COURT. — Then  the  jury  wiU  disregard  the 
last  answer  if  I  misunderstood  the  examination. 
You  will  disregard  that  answer,  whether  he  was 
arrested  or  not,  and  dismiss  it  from  your  minds. 

The  witness,  continued,  further  questioned  by 
Mr.  ALLEN: 
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That  lie  did  not  know  how  many  sacks  of  liquor 
were  put  in  the  car;  did  not  know  there  were  five 
sacks  of  beer  and  four  sacks  of  whiskey;  that  he 
was  not  to  get  ten  dollars  a  case  for  delivering 
them;  that  Pappas  had  asked  him  to  go  out,  and 
Pappas  himself  could  have  gone  if  he  wanted  to; 
that  he  did  not  refuse  Pappas  permission  to  go 
along;  he  did  not  hear  any  conversation  between 
Mr.  Pappas  and  Mr.  Mooring,  and  did  not  see  the 
money  pass.  Did  not  know  anything  about  the 
matter  until  they  arrested  him.  He  saw  Mr. 
Mooring  go  and  get  the  tent;  that  he  had  driven 
Mr.  Pappas  out  to  Mr.  Mooring 's  house;  Mr. 
Pappas  said  he  wanted  to  go  out  and  see  a  friend; 
he  did  not  hear  Mr.  Pappas  tell  Mr.  Mooring  he 
would  be  back  a  little  later  with  the  stuff;  he  had 
known  Pappas  about  two  years. 

On  redirect  examination,  questioned  by  Mr. 
CHAVELLE,   defendant  FERUUSON   testified: 

Pappas  had  told  witness  Ferguson  that  he  had 
a  chance  of  getting  out  of  it,  and  he  said,  ^^How  is 
that,  out  of  what?"  and  he  said,  ^^This  trouble," 
and  he  went  on  telling  that  he  could  [93]  pass 
off  as  a  sheriff,  and  Ferguson  isaid,  ^'That  has 
nothing  to  do  with  it;  the  only  thing  to  do  is  to 
get  up  and  tell  the  straight  truth,"  and  he  said, 
'^I  guess  that  is  the  best  thing."  Pappas  said  he 
would  do  the  right  thing  and  go  up  and  tell  the 
truth. 
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Testimony  of  Oliver  Thompson,   for  Defendants. 

OLIVER  THOMPSON,  one  of  the  defendants, 
called  as  a  witness  in  his  own  behalf,  being  first 
duly  sworn,  testified  as  follows,  on  direct  examina- 
tion, questioned  by  Mr.  CHAVELLE: 

That  he  is  a  fisherman  and  has  been  for  seven 
years;  that  he  owns  a  fishing  boat  of  the  capacity 
of  eight  tons;  that  he  had  known  Mr.  Ferguson  by 
reason  of  the  fact  that  he  had  worked  on  Mr.  Fergu- 
son's boat  repairing  the  engine.  The  boat  was 
subsequently  sold  by  Ferguson  to  Pete  Peterson; 
that  on  the  30th  day  of  June,  1922,  he  was  standing 
in  front  of  the  barber  shop  by  the  Windsor  Pool 
Hall,  and  Ferguson  drove  up  with  a  car,  and  got 
out.  Thompson  did  not  know  where  he  went  to 
but  when  he  came  back  he  said,  ^^ Hello,"  and 
Thompson  answered  him,  and  he  asked  Thompson 
if  he  wanted  to  take  a  little  ride,  and  Thompson 
said  he  did  not  mind.  There  was  some  one  else 
in  the  car  at  the  time  with  Mr.  Ferguson,  who  was 
introduced  to  Mr.  Thompson  as  a  fellow  named 
Pappas.  They  rode  out  to  Carlton  Park  and  then 
returned  down  town.  The  defendant  Thompson 
did  not  operate  the  car  at  any  time,  and  had  nothing 
to  do  with  the  operation  of  the  car,  but  was  just  a 
passenger  or  guest  in  the  car.  He  did  not  have 
any  interest  in  the  transportation  of  the  liquor  in 
evidence,  and  did  not  know  that  it  was  being  trans- 
ported. He  had  no  pecuniary  interest  in  the  trans- 
action or  in  the  check  or  money  which  have  been 
offered  as  exhibits  in  this  case.     [94] 
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On  cross-examination,  witness  THOMPSON, 
questioned  by  Mr.  ALLEN,  testified: 

Q.  Do  you  remember  of  being  in  the  presence 
of  Mr.  Whitney  and  Mr.  Reagan  and  Mr.  Mooring 
on  June  30th,  at  the  prohibition  director's  office? 

A.  Yes,  sir. 

Witness  further  testified  that  he  had  known  Mr. 
Ferguson  for  some  time,  and  had  worked  for  him 
off  and  on;  that  he  had  never  been  convicted;  that 
the  name  of  his  boat  is  the  '^Martha  T.''  The  boat 
he  worked  on  for  Mr.  Ferguson  was  called  the 
^^ Raider"  and  he,  Ferguson,  sold  it  to  Mr.  Peterson. 
That  he  had  worked  on  another  boat  for  Mr.  Fergu- 
son; engaged  as  a  fisherman  for  seven  years;  he 
did  not  see  any  money  pass  to  Mr.  Pappas;  that  his 
hearing  is  detection;  he  did  not  know  anything 
about  the  number  of  sacks  of  liquor;  that  he  did 
not  help  unload  any  liquor;  that  he  had  not  heard 
any  conversation  about  the  money  not  being  suffi- 
cient to  pay  for  the  same. 

On  redirect  examination,  questioned  by  Mr. 
CHAVELLE,  defendant  THOMPSON  stated: 

That  he  was  in  the  front  seat  of  the  car,  and  that 
he  got  out  of  the  car  when  told  to  by  one  of  the 
federal  officers. 

On  recross-examination,  defendant  THOMPSON, 
questioned  by  Mr.  ALLEN,  stated : 

That  he  did  not  know  whether  Mr.  Pappas  claimed 
he  was  a  deputy  sheriff.  Heard  no  conversation 
about,  ^^I  did  not  think  you  would  play  a  trick  like 
that  on  me,  Harry." 
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The  defendants  Charles  L.  Ferguson  and  Oliver 
Thompson  rest.     [95] 

This  was  all  the  testimony  and  evidence  offered 
on  behalf  of  the  defense  of  the  defendants  Thomp- 
son and  Ferguson. 

Thereupon  the  defense  rested. 

Thereupon  the  Government  rested. 

Motion  for  a  directed  verdict  as  to  the  defendants 
was  made,  and  denied  as  to  each  of  the  defendants, 
and  exception  allowed. 

Argument  was  made  on  behalf  of  the  Government 
and  on  behalf  of  the  defense,  and  the  Court  gave  its 
instructions  to  the  jury  as  follows: 

Court's  Instructions  to  Jury. 

The  COURT. — Gentlemen  of  the  jury,  by  the  in- 
dictment on  file,  the  defendants  are  charged  in  three 
counts.  Count  1  charges  them  with  the  possession 
of  46  bottles  of  whiskey,  and  120  pints  of  beer; 
Count  2  charges  them  with  transporting  this  beer 
and  this  whiskey,  and  Count  3  charges  them  with 
the  sale  of  24  bottles  of  whiskey,  and  charges  that 
this  is  contrary  to  the  National  Prohibition  Act. 

The  defendants  have  each  pleaded  not  guilty;  that 
means  they  deny  each  count.  The  burden  is  upon 
the  Government  to  prove  that  they  are  guilty  as 
charged  in  this  indictment.  They  are  presumed 
innocent  until  they  are  proven  guilty  beyond  every 
reasonable  doubt,  and  this  presumption  continues 
with  them  throughout  the  trial,  and  until  you  are 
convinced  by  the  evidence  that  they  are  guilty,  by 
the  degree  of  proof  which  I  have  indicated. 
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In  this  case,  you  are  instructed  that  it  is  against 
the  National  Prohibition  Act  for  a  person  to  possess 
or  transport  or  to  sell  any  liquid  that  contains  an 
alcoholic  content  above  one-half  of  one  per  cent  of 
alcohol  in  volume,  and  that  is  fit  for  beverage 
purposes.     [96] 

The  issues  are  somewhat  complicated  in  this,  that 
the  defendants  do  not  among  themselves  bear  the 
same  relations  to  the  Government.  The  Govern- 
ment contends  the  defendants  are  all  on  the  same 
basis,  and  that  they  are  all  responsible  for  the  acts 
which  are  charged  in  the  indictment,  and  the 
Government  contends  the  proof  sustains  the 
charges. 

You  are  instructed  that  from  the  defendants' 
viewpoint  they  are  different,  in  this:  the  defendant 
Pappas  contends  he  was  an  officer  of  the  State,  a 
Deputy  Sheriff,  appointed  by  the  Sheriff  of  King 
County,  and  that  he  was  in  the  discharge  of  his 
official  duties  in  the  enforcement  of  the  laws  of  the 
State  of  Washington,  and  of  the  United  States. 

You  are  instructed  that  so  far  as  the  violation 
of  the  law  here  charged  is  concerned,  or  the  pos- 
session of  the  liquids  charted,  the  Washington  law 
and  the  United  States  law  are  in  harmony. 

The  defendant  Ferguson  contends  that  he  had 
nothing  to  do  with  the  matter,  and  the  defendant 
Pappas  said  he  did  arrange  with  the  witness 
Mooring  to  sell  the  whiskey  and  to  do  this  from  a 
supply  which  Ferguson  had,  and  you  heard  the 
testimony  with  relation  to  the  transaction  between 
the  parties;  and  he  said  he  arranged  for  the  trans- 
portation  of  this   whiskey  with   Ferguson,   to   be 
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delivered  over  to  Mooring,  and  agrees  with  the 
witnesses  on  the  part  of  the  Government  with  re- 
lation to  the  transportation,  excepting  that  he  had 
nothing  to  do  himself  with  the  transportation,  other 
than  as  acting  as  an  intermediary  between  Mooring 
and  Ferguson.  He  denies  that  the  money  and  the 
check  which  the  Government's  witnesses  have 
sworn  they  paid  to  him,  and  which  has  been  ad- 
mitted in  evidence  in  this  case,  was  delivered  to 
him,  other  than  as  you  heard  in  his  testimony,  that 
it  was  handed  to  him  when  they  said,  ^^This  is 
yours,"  and  he  said,  ^'It  does  not  belong  to  me," 
and  that  he  did  not  have  it  voluntarily.     [97] 

And  the  defendant  Ferguson  contends,  briefly, 
that  he  was  engaged  by  the  defendant  Pappas  to 
transport  some  packages  from  this  place  on  Mag- 
nolia Bluff  to  the  place  where  it  was  finally  found 
and  where  the  parties  were  arrested,  and  that  he 
did  not  know  what  they  were. 

And  the  defendant  Thompson  contends  he  was 
merely  a  spectator,  who  accompanied  the  defendant 
Ferguson  upon  the  trip;  so  from  these  different 
viewpoints,  the  defendants  occupy  different  rela- 
tions. 

You  are  instructed  that,  as  a  matter  of  law,  if 
the  defendant  Thompson  was  an  innocent  spectator 
on  this  trip,  and  merely  a  passenger,  or  guest — 
passenger  upon  Ferguson's  car,  or  a  guest  of  Fer- 
guson, accompanying  him  upon  this  trip,  innocent 
of  the  purpose  or  the  motives  of  the  trip,  and  had 
nothing  to  do  with  it  whatever,  then  the  defendant 
Thompson  would  not  be  guilty,  because  he  did  not 
have  guilty  knowledge  of  anything  that  transpired. 
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You  are  instructed  that  if  the  defendant  Ferguson 
went  out  there  to  get  some  packages,  he  not  know- 
ing what  the  packages  were,  and  not  knowing  what 
the  packages  were  placed  into  the  car  for,  and 
hauled  this  whiskey  from  the  place  where  it  was 
loaded  into  the  car  to  the  place  where  it  was  found, 
he  not  then  knowing  what  it  was,  then  the  defend- 
ant Ferguson  would  not  be  guilty. 

And  you  are  instructed  that  if  the  defendant 
Pappas  was  acting  in  his  official  relation,  and  had 
nothing  to  do  with  this  transaction,  other  than  to 
bring  Mooring  and  Ferguson  together  so  they  could 
conclude  the  relation  of  purchaser  and  seller,  and 
had  nothing  further  to  do  with  that,  then  the  de- 
fendant- Pappas,  if  he  were  acting  in  good  faith, 
would  not  be  guilty  of  the  violation  of  the  law. 

You  are  instructed,  however,  gentlemen  of  the 

jury,  that  the  fact  that  the  defendant  Pappas  was 

a    Deputy    Sheriff    would    not     [98]     excuse    him 

from  violating  this  law;  would  not  excuse  him  from 

arranging  with  any  person  for  the  purchase  and 

sale  of  this  whiskey  and  this  commodity,  if  he  was 

acting  independently   of  his   official  relation,   and 

did  not  do  that  in  his  official  capacity,  and  it  would 

not    excuse   him   from   perfecting    a    sale    of    the 

whiskey  charged  in  this  indictment,  if  he  did  effect 

a  sale.     It  would  not  excuse  anybody,  no  official 

relation,  I  do  not  care  what  it  is.     The  Governor 

of  the  State  could  not  go  out  and  arrange  with 

another  person  to  sell  some  whiskey  and  sell  the 

whiskey  to  him  in  violation  of  this  act,  nor  could 

the  sheriff  of  this  county  do  it.    No  person  could 

do  that. 
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So,  in  this  case,  it  is  for  you  to  determine  what 
relation  these  defendants  had  to  this  transaction, 
and  what  the  facts  were. 

If  the  defendant  Pappas,  as  testified  to  by  the 
witnesses  on  the  part  of  the  Government,  arranged 
with  the  witness  Mooring  to  sell  him  some  whiskey, 
and  he  arranged  with  Mr.  Ferguson  to  bring  the 
whiskey  to  the  place  where  it  was  to  be  delivered 
to  Mr.  Mooring,  and  at  the  place  where  it  was  to  be 
delivered,  and  Mr.  Mooring  paid  to  him  the  money 
and  the  check,  as  testified  to  in  this  case,  then  the 
defendant  Pappas  would  be  guilty  of  the  sale  of 
this  whiskey,  and  if  he  arranged  with  Ferguson  to 
haul  this  whiskey,  to  transport  it,  from  the  place 
where  it  was  to  the  place  where  the  relations  were 
consummated,  whatever  they  were,  then  he  would 
be  guilty  of  transporting,  as  well  as  of  sale,  and  if 
he  had  this  whiskey  in  his  possession  at  the  place 
where  the  negotiations  were  consummated,  what- 
ever \hQ  negotiations  were,  you  may  find  were  had, 
then  he  would  be  guilty  of  possession  of  whiskey 
likewise. 

And  you  are  instructed  that  you  are  the  sole 
judges  of  the  facts  in  the  case,  and  you  must  de- 
termine what  the  facts  are.  You  are  likewise  the 
sole  judges  of  the  credibility  of  the  witnesses  [99] 
who  have  testified  before  you  in  this  case,  and  in 
determining  the  weight  or  the  credit  you  will  attach 
to  the  testimony  of  any  witness,  you  will  take  into 
consideration  his  demeanor  on  the  stand,  the  reason- 
ableness of  the  story,  the  interest  or  the  lack  of 
interest  in  the  result  of  this  controversy,  the  oppor- 
tunity of  the  witness  for  knowing  the  things  about 
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which  he  has  testified.  Take  into  consideration 
every  element  which  you  feel  bears  on  the  credi- 
bility of  the  witnesses,  and  apply  to  each  witness 
the  same  test  you  would  apply  to  him  in  the  ordi- 
nary affairs  of  life,  when  his  truthfulness  or  falsity 
might  be  under  consideration  by  you. 

The  defendants  in  this  case  are  each  interested, 
because  if  they  are  convicted  they  must  be  punished. 
Did  they,  therefore,  because  of  this  interest,  so  re- 
late their  statements  before  you  as  to  the  facts  as 
they  concede  them  to  be,  so  as  to  exonerate  them- 
selves from  any  liability  with  relation  to  the  charges 
involved  here?  Did  their  story  impress  you  as 
true?  Did  the  relations,  as  testified  to  by  the  de- 
fendant Pappas,  and  by  the  witnesses  Hill  and 
Ramage,  impress  you  as  reasonable,  in  view  of  the 
arrangements  covered  by  the  testimony  and  what 
was  done  and  what  transpired?  If  the  defendant 
Pappas  was  innocent  in  locating  a  cache  of — a 
quantity  of  whiskey,  and  believed,  as  he  testified, 
that  the  defendant  Ferguson  had  such  a  cache,  then 
would  he  have  taken  some  steps,  when  he  had 
arranged  with  the  defendant  Ferguson  to  get  some 
whiskey  or  some  of  the  cache,  to  place  the  entire 
trip  under  surveillance  and  arrange  with  Hill  and 
Ramage  that  some  person  should  be — should  trail 
him,  if  he  did  not  himself  want  to  make  such  an 
arrangement,  as  would  bring  about  some  consum- 
mation of  that  purpose,  instead  of  waiting,  as  he 
said,  for  such  a  length  of  time  as  he  was  afraid  he 
would  not  come  back?  Was  that  reasonable  for  a 
public  official  to  do  such  a  thing?     [100] 
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These  are  all  elements  to  be  taken  into  considera- 
tion by  you.  And  again,  when  the  individual  knew 
the  transaction  was  being  carried  forward  to  con- 
summation, is  it  reasonable  to  assume  he  would 
have  carried  it  forward  himself  without  getting  in 
touch  with  others,  as  disclosed  in  this  case,  without 
getting  in  touch  with  the  officials  with  whom  he  was 
co-operating,  for  the  purpose  of  having  the  cache 
found  and  discovered,  when  the  parties  went  to  it, 
as  he  had  arranged  should  be  done. 

Bring  to  bear  upon  every  phase  of  the  testimony 
in  this  case  the  circumstances  which  the  testimony 
has  disclosed,  and  every  fact  which  is  either  con- 
ceded or  which  the  circumstances  will  warrant  in 
your  judgment. 

With  relation  to  the  defendant  Ferguson,  he  has 
testified  before  you — well,  you  will  remember  his 
testimony — with  relation  to  the  transactions,  in 
response  to  questions  propounded  by  his  counsel 
and  by  Government  counsel  and  on  the  part  of 
counsel  for  defendant  Pappas,  and  you  will  de- 
termine whether  a  man  of  his  experience,  and  one 
engaged  in  the  business  in  which  he  is,  whether  it 
would  be  possible  for  the  number  of  sacks  of  bottles 
to  be  placed  into  an  automobile  in  which  he  was 
sitting,  in  the  front  seat,  and  he  haul  that  from  the 
place  where  it  had  been  taken  from,  to  the  place 
where  it  was  finally  apprehended,  and  not  know 
what  it  was.  He  said  he  did  not  know  what  it  was. 
Does  that  impress  you  as  being  a  truthful  state- 
ment? Taking  into  consideration  all  the  circum- 
stances which  have  been  disclosed  here,  it  is  for  you 
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to  determine  what  weight  should  be  given  to  that 
statement,  and  to  his  entire  testimony  in  the  case. 

Then  take  the  witness  Thompson.  Does  his 
testimony  ring  true  ?  Is  there  anything  in  his  testi- 
mony which  would  place  after  his  statement  an 
interrogation  point,  or  make  you  feel  no  credence 
[101]  could  be  placed  upon  it?  or  which  makes 
you  feel  there  are  no  facts  upon  which  to  predicate 
the  statement  he  made? 

On  the  other  hand,  take  the  witnesses  for  the 
Government.  They  are  sworn  officers  of  the  Gov- 
ernment. Is  there  anything  that  would  show  preju- 
dice or  bias  on  their  part  against  the  defendants? 
That  they  would  go  upon  the  stand  and  testify  to 
anything  that  is  not  true  ? 

As  a  matter  of  fact,  there  is  not  much  dispute 
between  the  witnesses  on  the  part  of  the  Govern- 
ment, and  upon  the  part  of  the  defendants.  The 
dispute  is  among  themselves,  and  you  will,  there- 
fore, gentlemen  of  the  jury,  weigh  this  testimony 
fairly,  and  consider  where  the  truth  in  this  case  lies. 

Another  element  in  this  case :  In  the  examination 
of  the  witnesses,  the  witnesses  were  permitted  to 
make  statements  with  relation  to  conduct  of  a  de- 
fendant in  the  absence  of  the  defendant. 

You  are  instructed,  as  a  matter  of  law,  any  state- 
ment made  by  a  defendant  himself  is  always  ad- 
mitted, but  a  statement  made  in  the  absence  of  a 
person,  so  that  he  did  not  have  an  opportunity  to 
contradict  or  to  deny  it,  is  not,  as  a  general  rule  of 
law,  admitted;  and  at  the  inception  of  the  trial, 
when  the  first  objection  was  made,  I  limited  the 
answer  to  the  defendant  who  had  made  the  state- 
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ment.    As  the  trial  developed,  I  observed  to  counsel, 
so  they  would  be  advised,  that  possibly  a  statement 
under  the  circumstances,  might  be  taken  here  in 
this  sort  of  a  case,  against  a  party,  when  made  in 
his  absence,  and  you  are  instructed,  gentlemen  of 
the  jury,  that  if  you  believe  in  this  case  that  the 
defendant   Pappas    and    the    defendant    Ferguson, 
entered  into  a  conspiracy  or  confederation,  and  in- 
cluding the  defendant  Thompson,  if  the  testimony 
warrants  it,  but  if  they  entered  into  a  conspiracy 
or  confederation  for  the  purpose  of  having  trans- 
ported and   sold   this   whiskey   charged  in     [102] 
this   indictment,   then   you   are   instructed   that   a 
statement  made  by  either  of  the  parties  in  the  ab- 
sence of  the  other  party  would  be  admissible  in 
evidence  in  this  trial  against  such  other  party,  the 
theory  being  that  if  the  parties  entered  into  a  con- 
spiracy or  confederation,  then  each  part}^  entering 
into  that  conspiracy  or  confederation,  constituted 
the  other  party  his  agent  for  the  purpose  of  carry- 
ing  forward   the   particular   thing   that  they   had 
conspired   to    do,   and   when   a   person   constitutes 
another  his  agent  to   do   a  particular  thing,   then 
he  is  bound  by  what  the  person  does  or  says,  in 
carrying  out  that  particular  thing. 

So,  in  this  case  if  you  believe  that  the  defendant 
Pappas,  and  the  defendant  Ferguson  entered  into 
a  conspiracy,  whether  the  defendant  Thompson 
was  a  part  of  that  conspiracy  or  not,  then  believing 
that  to  be  established  in  your  mind,  you  would 
have    a   right   to    consider   a   statement   made    by 
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either  of  the  defendants  in  the  absence  of  the  other, 
testified  to  in  this  case. 

But,  if  such  conspiracy  or  confederation  has 
not  been  established,  then  you  may  not  consider 
a  statement  testified  to  as  made  here  in  the  absence 
of  such  defendant,  against  that  defendant,  but  it 
can  only  be  considered  against  the  person  who 
made  it. 

In  this  case,  gentlemen  of  the  jury,  I  have  re- 
ferred to  the  matter  of  reasonable  doubt.  You  are 
instructed  that  a  reasonable  doubt  is  just  such  a 
doubt  as  the  term  implies.  It  is  a  doubt  for  which 
you  can  give  a  reason.  A  juror  is  satisfied  be- 
yond a  reasonable  doubt  when  he  is  convinced  to 
a  moral  certainty  of  the  guilt  of  the  party  charged. 
It  is  not  a  speculative,  imaginary  or  conjectural 
doubt.  It  is  a  doubt  which  is  created  by  the  want 
of  evidence  or  it  may  be  created  by  the  evidence 
itself.  It  is  such  a  doubt  as  a  man  of  ordinary 
prudence,  sensibility  and  decision,  in  the  determi- 
nation of  an  issue  of  like  concern  to  himself  as 
that  [103]  before  the  jury  is  to  the  defendant,  as 
would  make  him  pause  or  hesitate  in  arriving  at  a 
conclusion. 

In  this  case,  you  will  consider  this  case  fairly 
and  conclude  it  from  the  evidence  as  you  have 
heard  it,  and  as  it  has  been  developed  and  dis- 
closed by  the  witnesses  upon  the  stand. 

If  you  believe  in  this  case  any  witness  has 
wilfully  testified  falsely  concerning  any  material 
fact  in  this  case,  you  have  the  right  to  disregard 
the  testimony  of  such  witness  entirely,  except  in  so 
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far  as  it  may  be  corroborated  by  other  credible 
evidence  or  circumstances  detailed  or  developed 
upon  the  trial  of  this  cause. 

You  will  give  the  defendants  a  square  deal,  and 
you  will  give  the  Government  a  square  deal,  bearing 
in  mind  that  we  cannot  have  government  unless  we 
have  law  enforcement,  and  Courts  are  the  tribunals 
in  which  such  issues  are  determined. 

Judge  and  juries  and  lawyers  perform  different 
functions  in  the  trial  of  a  case.  The  lawyers  are 
to  place  before  you  the  facts  so  far  as  they  know 
them  from  their  viewpoint;  the  judge  to  see  that 
the  trial  is  orderly  conducted  and  immaterial  mat- 
ter excluded,  and  to  advise  the  jury  on  the  law, 
what  the  law  is  with  relation  to  the  issues.  The 
jury  are  the  sole  judges  of  the  facts  and  of  the 
credibility  of  the  witnesses. 

If  I  have  referred  to  any  fact  in  this  case,  I 
want  you  to  disregard  it,  as  I  do  not  care  to  invade 
the  province  of  the  jury,  and  it  has  been  done  sim- 
ply to  illustrate  some  proposition  of  law  involved 
with  the  facts,  and  you  will  decide  tliis  case  from 
the  facts  and  the  evidence  and  circumstances  de- 
veloped and  detailed  upon  the  trial  of  the  case. 

You  have  a  right  to  consider  any  circumstance 
that  has  been  disclosed,  bearing  upon  this  issue. 
Circumstantial  evidence  [104]  is  legal  and  com- 
petent and  proper  for  your  consideration,  and 
when  it  is  of  such  a  character  as  to  exclude  every 
reasonable  hypothesis  except  that  of  the  guilt  of 
the  defendant,  and  inconsistent  with  every  other 
hypothesis    except    that    of    the    innocence    of    the 
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defendant,  then  the  circumstance  will  be  sufficient 
for  conviction. 

It  will  require  your  entire  number  to  agree 
upon  a  verdict.  You  can  find  either  of  the  defend- 
ants guilty  upon  all  three  counts,  or  you  can  find 
either  of  the  defendants  guilty  of  one  count,  and 
not  guilty  of  the  other  two  counts,  or  you  can 
find  either  of  the  defendants  guilty  on  two  of 
the  counts  and  not  guilty  on  the  other  count,  or 
you  can  find  either  of  the  defendants  not  guilty 
on  all  three  counts.  You  will  fill  in  the  verdicts 
which  will  be  furnished  you  in  your  jury-room, 
filling  in  the  blank  form  ^4s"  or  ''is  not"  guilty,  as 
you  may  find  as  to  each  of  the  defendants,  on  the 
several  counts. 

The  information  is  not  evidence,  but  is  sent  to 
the  jury-room  for  your  use  to  determine  what  the 
charge  is.  Have  I  covered  the  case,  and  are  there 
any  exceptions? 

Mr.  BROWN. — ^You  said  there  was  no  dispute 
between  the  Government  and  the  defendant  Pap- 
pas as  to  the  money  transaction. 

The  COURT. — I  did  not  say  that.  I  said  upon 
the  money  transaction  the  defendant  denies  that. 

Mr.  BROWN. — There  is  a  dispute  between  the 
Government  witnesses  and  the  defendant  Pappas 
as  to  just  how  that  money  was  paid. 

The  COURT.— Let  me  cover  that.  The  undis- 
puted fact  is  with  relation  to  the  transportation 
of  the  whiskey,  and  you  are  instructed  that  it  is 
an  undisputed  fact  that  the  whiskey  contains  above 
the   amount   of   alcoholic  content   allowed  by  law, 
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and  that  it  is  fit  for  beverage  purposes.  Every 
other  fact  is  in  dispute,  and  [105]  you  will  have 
to  determine  from  the  evidence  what  the  facts  are. 
There  is  no  dispute  about  the  transportation,  of 
course,  but  there  is  a  dispute  as  to  the  knowledge 
of  the  defendant  Ferguson,  he  denies  that  he 
knew  what  it  was,  but  all  the  other  elements  are 
in  dispute,  and  you  will  determine  this  all  from 
the  evidence  that  has  been  presented. 

Mr.  ALLEN. — Do  you  think  it  is  proper  to  in- 
struct upon  the  law  of  aiding  and  abetting. 

The  COURT. — No,  that  is  not  in  the  case. 

Mr.  ALLEN. — There  might  be  some  confusion 
about  the  purchase  and  sale. 

The  COURT. — No,  no.  If  there  is  nothing  else 
you  may  retire  to  the  jury-room  and  consider  your 
verdict.  It  will  require  your  entire  number  to 
agree  upon  a  verdict,  and  when  you  have  agreed 
you  will  cause  to  be  returned  into  court  your  ver- 
dicts, which  must  be  signed  by  your  foreman  whom 
you  will  select  when  you  have  retired. 

Mr.  CHAVELLE.— Will  your  Honor  let  the 
record  show  our  exception  to  this  charge. 

The  COURT. — No,  I  cannot.  I  asked  if  there 
were  any  exceptions.  Wait,  gentlemen  of  the  jury* 
Exceptions  have  to  be  taken  before  the  jury  re- 
tire. 

Mr.  BROWN. — The  only  exception  I  suggested 
has  been  covered. 

The  COURT.— Yes. 

Mr.  CHAVELLE. — I  take  exception  to  the  in- 
structions of  the  Court  relating  to  conspiracy.     I 
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contend  there  is  no  evidence  of  any  such  an  agree- 
ment. 

The  COURT. — Very  well.  You  may  retire,  gen- 
tlemen of  the  jury.     [106] 

The  jury  then  retired,  and  after  deliberation  re- 
turned a  verdict  of  guilty  as  charged,  under  all 
three  counts. 

Thereafter,  the  defendants  Pappas,  Charles  L. 
Ferguson  and  Oliver  Thompson,  gave  notice  of 
intention  to  ask  for  a  new  trial  and  for  arrest  of 
judgment. 

Thereupon,  within  the  time  allowed,  before  sen- 
tence was  imposed,  the  defendants  moved  for  a  new 
trial  upon  the  following  grounds: 

1.  Insufficiency  of  the  evidence  to  justify  the 
verdict. 

2.  Said  verdict  was  against,  and  contrary  to 
the  evidence. 

3.  Said  verdict  was  against,  and  contrary  to  law. 

4.  Errors  of  law  occurring  during  the  trial,  and 
excepted  to  at  the  time  by  the  attorney  for  the 
defendants. 

Defendants  Pappas,  Ferguson  and  Thompson  at 
the  same  time  moved  for  arrest  of  judgment,  upon 
the  following  ground: 

That  Counts  I,  II,  and  III  of  the  indictment 
herein  had  no  force  or  effect,  in  the  above-entitled 
cause,  and  are  contrary  to  the  law. 

Thereupon,  the  Court  denied  each  of  said  mo- 
tions. The  Government  moved  for  judgment  and 
sentence  and  the  Court  then  entered  judgment 
and  sentence  as  follows: 
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That  the  defendant  Tom  Pappas  be  confined  in 
the  King  County  Jail  for  six  months,  and  pay  a 
fine  of  Five  Hundred  Dollars; 

That  the  defendant,  Charles  L.  Ferguson,  be  con- 
fined in  the  King  County  Jail  for  six  months,  and 
pay  a  fine  of  five  hundred  dollars ; 

That  the  defendant,  Oliver  Thompson,  be  con- 
fined in  the  King  County  Jail  for  a  period  of 
ninety  days. 

And  now,  in  furtherance  of  justice,  and  that 
right  may  be  done  the  defendants,  Pappas,  Fergu- 
son and  Thompson,  said  defendants  pray  that  this, 
their  bill  of  exceptions,  may  be  settled,  allowed, 
[107]  signed  and  sealed  by  the  Court,  and  made 
a  part  of  the  record. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendants,  Ferguson  and  Thompson. 

FRED  C.  BROWN, 
Atty.  for  Tom  Pappas. 

Order  Settling  Bill  of  Exceptions. 

Now,  on  this  23d  day  of  February,  1923,  the 
above  cause  came  on  for  hearing  on  the  applica- 
tion of  the  defendants  Charles  L.  Ferguson  and 
Oliver  Thompson  and  Tom  Pappas  to  settle  the 
bill  of  exceptions  in  this  cause.  Counsel  for  both 
parties  appeared,  and  it  further  appearing  to  the 
Court  that  the  time  within  which  to  settle  and  file 
the  bill  of  exception  in  the  foregoing  cause  has 
been  duly  extended,  and  that  said  bill  as  hereto- 
fore lodged  with  the  clerk  is  duly  and  seasonably 
presented    for    settlement    and    allowance,    and    it 
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further  appearing  that  said  bill  of  exception  con- 
tains all  of  the  material  facts  occurring  upon  the 
trial  of  the  cause,  together  with  the  exceptions 
thereto,  and  all  of  the  material  matters  and  things 
occurring  upon  the  trial,  except  the  exhibits  intro- 
duced in  evidence  which  are  hereby  made  part  of 
said  bill  of  exceptions  by  reference  and  incorpora- 
tion; and  the  Court  being  duly  advised,  it  is  by 
the  Court 

ORDERED,  that  said  bill  of  exceptions  be  and 
it  hereby  is  settled  as  a  true  bill  of  exceptions  in 
said  cause,  which  contains  all  of  the  material  facts, 
matters,  things,  and  exceptions  thereto  occurring 
upon  the  trial  of  said  cause  and  not  of  record 
heretofore,  and  the  same  is  hereby  certified  accord- 
ingly by  the  undersigned  Judge  of  this  Court, 
who  presided  at  the  trial  of  said  cause,  as  a  true, 
full  and  correct  bill  of  exceptions,  and  the  Clerk 
of  the  court  is  hereby  ordered  to  file  the  same  as 
a  record  in  [108]  said  cause  and  transmit  the 
same  to  the  Honorable  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

JEREMIAH  NETERER, 
United  States  District  Judge. 

Received  bill  of  exceptions  this  15th  day  of  Feb. 
1923. 

THOS.  P.  REVELLE, 

BK. 
U.  S.  Atty. 

[Indorsed] :  Lodged  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.     Feb.  15,  1923,  and  Filed  Feb. 
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23,   1928,   as    Settled.     F.   H.   Harsihberger,   Clerk. 
By  S.  E.  Leitch,  Deputy.     [109] 


In  the  District  Court  of  the  United  States  for 
the  Western  District  of  Washington,  North- 
ern Division. 

No.  7069. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

TOM    PAPPAS,    CHARLES    FERGUSON    and 
OLIVER  THOMPSON, 

Defendants. 

Order  Extending  Time  to  and  Including  April  16, 
1923,  to  File  Record  and  Docket  Cause. 
For  good  cause  now  shown,  it  is  ORDERED, 
that  the  time  for  filing  the  record  in  the  above- 
entitled  cause  in  the  office  of  the  Clerk  of  the 
above-entitled  court,  be  and  the  same  is  hereby  ex- 
tended to  the  16th  day  of  April,  192,3. 

Done  in  open  court  this  27th  day  of  March,  1923. 

EDWARD  E.  CUSHMAN, 

Judge. 
0.  K.— DeWOLFE  EMORY, 

Asst.  U.  S.  Atty. 

[Endorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern     Division.    March     27,      1923.     F.     M. 
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Harshberger,    Clerk.     By    S.    E.    Leitch,    Deputy. 
[110] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  CHARLES  L.  FERGUSON  and 
OLIVER   THOMPSON, 

Defendants. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court : 

You  will  please  prepare  copies  of  the  following 
documents  and  papers  in  the  above  cause,  and  for- 
ward them  under  your  certificate  and  seal  to  the 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  San  Francisco, 
California,  as  a  transcript  of  record  in  said  cause, 
viz. : 

1.  Indictment. 

2.  Arraignment. 

3.  Plead  of  not  guilty. 

4.  Record    of   days   trial   and   journal    entry   of 

order  empaneling  jury. 

5.  Verdict  of  guilty. 

6.  Motion  in  arrest  of  judgment. 

7.  Motion  for  new  trial. 

8.  Order  denying  motion  for  new  trial,  and  in 

arrest  of  judgment   (journal  entry). 
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9.  Sentence  and  judgment  of  Court. 

10.  Petition  for  writ  of  error. 

11.  Assignment  of  errors. 

12.  Order  allowing  writ  of  error. 

13.  Writ  of  error  with  order  attached.     [HI] 

14.  Citation  in  error. 

15.  Bond  on  writ  of  error. 

16.  Order  extending  time  and  return  day  for  ap- ' 

pellate  record,  to  February  15,  1923. 

17.  Order  extending  time  for  filing  record  until 

March  15,  1923. 

18.  Bill  of  exceptions  with  allowance  and  endorse- 

ments thereon. 

19.  Order  settling  and  allowing  bill  of  exceptions. 

20.  Praecipe  for  appellate  record. 

21.  Clerk's  certificate. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendants  Charles  L.  Ferguson  and 
Oliver  Thompson. 

FRED  C.  BROWN, 
Atty.  for  Tom  Pappas. 
I  waive  the  provisions  of  the  act  approved  Feb- 
ruary 13,  1911,  and  direct  that  you  forward  type- 
written transcript  to  the  Circuit  Court  of  Appeals 
for  printing  as  provided  under  rule  105  of  this 
Court. 

EDWARD  H.  CHAVELLE, 
Attorney  for  Defendants  Charles  L.  Ferguson  and 
Oliver  Thompson. 

FRED  C.  BROWN, 
Atty.  for  Tom  Pappas. 
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[Indorsed] :  Filed  in  the  United  States  Dis- 
trict Court,  Western  District  of  Washington, 
Northern  Division.  Feb.  27,  1923.  F.  M.  Harsh- 
berger,  Clerk.    By  S.  E.  Leitch,  Deputy.     [112] 


In  the  United  States  District  Court  for  the  West- 
ern District  of  Washington,  Northern  Divi- 
sion. 

No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM  PAPPAS,  CHARLES  L.  FERGUSON,  and 
OLIVER  THOMPSON, 

Defendants. 

Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  F.  M.  Harshberger,  Clerk  of  the  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington, do  hereby  certify  this  typewritten  tran- 
script of  record,  consisting  of  pages  numbered 
from  1  to  112,  inclusive,  to  be  a  full,  true,  correct 
and  complete  copy  of  so  much  of  the  record, 
papers,  and  other  proceedings  in  the  above  and 
foregoing  entitled  cause,  as  is  required  by  praecipe 
of  counsel  filed  and  shown  herein,  as  the  same  re- 
main  of  record   and   on  file   in   the   office   of  the 
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Clerk  of  said  District  Court,  and  that  the  same 
constitute  the  record  on  return  to  writ  of  error 
herein,  from  the  judgment  of  said  United  States 
District  Court  for  the  Western  District  of  Wash- 
ington to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

I  further  certify  the  following  to  be  a  full,  true 
and  correct  statement  of  all  expenses,  costs,  fees 
and  charges  incurred  and  paid  in  my  office  by  or 
on  behalf  of  the  plaintiffs  in  error  for  making 
record,  certificate  or  return  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
the  above-entitled  cause,  to  wit: 

Clerk's  fQes  (Sec.  828,  E.  S.  U.  S.) 
for  making  record,  certificate  or 

return— 287  folios  at  15^    $43.05 

[113] 
Clerk's   certificate  to  transcript  of 

record,  4  folios  at  15^ 60 

Seal  to  said  certificate    ..........         .2.0 

I  hereby  certify  that  the  above  cost  for  pre- 
paring and  certifying  record,  amounting  to  $43.85, 
has  been  paid  to  me  by  attorneys  for  plaintiffs  in 
error. 

I  further  certify  that  I  hereto  attach  and  here- 
with transmit  the  original  writs  of  error  and  the 
original  citations  issued  in  this  cause. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court, 
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at  Seattle,  in  said  District,  this  12th  day  of  April, 
1923. 

[Seal]  F.  M.  HARSHBERGER, 

Clerk  United  States  District  Court,  Western  Dis- 
trict of  Washington.     [114] 


In  the   United   States   Circuit   Court   of   Appeals, 

Ninth  Circuit. 

No.  7069. 

TOM  PAPPAS  et  al.. 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Writ  of  Error. 

United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States  of  America: 

To  the  Honorable  Judge  of  the  District  Court 

of  the  United  States  for  the  Western  District 

of  Washington,  Northern  Division: 

Because  in  the  record  and  proceedings,  as  also  in 

the  rendition  of  judgment,  of  a  plea  which  is  in  the 

said  District  Court  before  you,  between  the  United 

States  of  America,  as  plaintiff,  and  Tom  Pappas  as 

defendant,  a  manifest  error  hath  happened,  to  the 

great  damage  of  the  said  defendant,  Tom  Pappas,  as 

by  his  complaint  appears,  and  we  being  willing  that 

error,  if  any  hath  been,  should  be  corrected,  and 

full  and  speedy  justice  done  to  the  parties  aforesaid 
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in  this  behalf,  do  command  you,  if  judgment  be 
therein  given,  that  under  your  seal,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together 
with  this  writ,  so  that  you  have  the  same  at  the  city 
of  San  Francisco,  in  the  state  of  California,  where 
said  Coiu?t  is  sitting,  within  thirty  days  from  the 
date  hereof  in  the  said  Circuit  Court  of  Appeals  to 
be  then  and  there  held,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the  said  Circuit 
Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right,  and 
according  to  the  laws  and  customs  of  the  United 
States,  should  be  done.     [115] 

WITNESS,  the  Honorable  WILLIAM  HOWARD 
TAFT,  Chief  Justice  of  the  United  States  of  Amer- 
ica, this  2d  day  of  January,  1923. " 

[Seal]  F.  M.  HARSHBERGER, 

Clerk  of  the  United  States  District  Court  for  the 
Western  District  of  Washington,  Northern 
Division. 

Copy  rec'd  Jan.  4,  1923. 

THOS.  P.  REVELLE, 
Atty.  Deft,  in  Error. 

Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington,  Northern  Division. 
Jan.  2,  1923.  F.  M.  Harshberger,  Clerk.  By  S.  E. 
Leitch,  Deputy.     [116] 
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United  States   Circuit   Court  of  Appeals   for  the 

Ninth  Circuit. 

No.  7069. 

0.  THOMPSON  and  C.  FERGUSON, 

Plaintiffs  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error, 

Writ  of  Error. 

To  the  Honorable  Judges  of  the  District  Court  for 

the  Western  District  of  Washington,  Northern 

Division,  GREETINO: 

Because,  in  the  record  and  proceedings,  as  also  in 

the  rendition  of  the  judgment  in  the  District  Court 

before  the  Honorable  Jeremiah  Neterer,  between 

O.  Thompson  and  C.  Ferguson,  plaintiffs  in  error, 

and  United  States  of  America,  defendant  in  error, 

a  manifest  error  hath  happened,  to  the  great  damage 

of  the  said  0.  Thompson  and  C.  Ferguson,  plaintiffs 

in  error,  as  by  their  complaint  appears. 

We,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  party  aforesaid  in  this  behalf,  DO  COM- 
MAND YOU,  if  judgment  be  therein  given,  that 
then  under  your  seal,  distinctly  and  openly,  you 
send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
together  with  this  writ,  within  thirty  days  from  the 
date  hereof,  to  be  then  and  there  held,  that  the 
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record  and  proceedings  aforesaid  being  inspected, 
the  said  Circuit  Court  of  Appeals  may  cause  further 
to  be  done  therein  to  correct  that  error,  what  of 
right,  and  according  to  the  laws  and  customs  of  the 
United  States,  should  be  done.     [117] 

WITNESS,  the  Honorable  WILLIAM  HOWARD 
TAF^T,  Chief  Justice  of  the  Supreme  Court  of  the 
United  States,  the  28th  day  of  December,  1922. 
[Seal]  F.  M.  HARSHBERGER, 

Clerk  of  the  United  States  District  Court  for  the 
Western    District    of    Washington,    Northern 
Division. 
Service  of  within  writ  of  error  and  receipt  of  a 
copy  thereof,  is  hereby  admitted,  this  28th  day  of 
December,  1922. 

THOS.  P.  REVELLE, 
Attorney  for  Defendant  in  Error. 

Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington,  Northern  Division. 
Dec.  28,  1922.  F.  M.  Harshberger,  Clerk.  By  S.  E. 
Leitch,  Deputy.     [118] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
TOM  PAPPAS  et  al., 

Defendants. 
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Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America,  to 

the  United  States  of  America,  and  to  THOMAS 

P.  REVELLE,  United  States  Attorney  for  the 

Western    District    of    Washington,    NorlSiern 

Division,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  before  the  United  States  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  in 

the  State  of  California,  within  thirty  days  from  date 

hereof,  pursuant  to   a  writ   of  error  filed  in   the 

Clerk's  office  of  the  District  Court  of  the  United 

States,  for  the  Western  District   of  Washington, 

Northern  Division,   wherein  said   Tom  Pappas   is 

plaintiff  in  error,  and  the  United  States  of  America 

is  defendant  in  error,  to  show  cause,  if  any  there  be, 

why  judgment  in  the  said  writ  of  error  mentioned 

should  not  be  corrected  and  speedy  justice  should 

not  be  done  to  the  party  in  that  behalf. 

WITNESS,  the  Honorable  EDWARD  E.  CUSH- 
MAN,  Judge  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  this  2d  day  of  January,  1923. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge. 
[Seal]  Attest :     F.  M.  HARSHBERGER, 

Clerk,  United  States  District  Court. 
Received  copy,  Jan.  2,  1923. 

THOS.  P.  REVELLE, 

Atty.  for  Pltff. 
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Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington,  Northern  Division. 
Jan.  2,  1923.  P.  M.  Harshberger,  Clerk.  By  S.  E. 
Leitch,  Deputy.     [119] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIKALTY— No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM     PAPPAS,     OLIVER     THOMPSON,     and 
CHARLES  H.  FERGUSON, 

Defendants. 

Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 

The  President  of  the  United  States  of  America,  to 

the  United  States  of  America,  and  to  THOMAS 

P.  REVELLE,  United  States  Attorney  for  the 

Western    District    of    Washington,    Northern 

Division,  GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 

appear  before  the  United  States  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  in 

the  State  of  California,  within  thirty  days  from  date 

hereof,  pursuant  to  a  writ   of  error  filed  in  the 

Clerk's  office  of  the  District  Court  of  the  United 

States,  for  the  Western  District   of  Washington, 

Northern  Division,  wherein  said  Charles  H.  Fergu- 
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son  is  plaintiff  in  error,  and  the  United  States  of 
America  is  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  judgment  in  the  said  writ  of  error 
mentioned  should  not  be  corrected  and  speedy  jus- 
tice should  not  be  done  to  the  party  in  that  behalf. 
WITNESS,  the  Honorable  JEREMIAH  NE- 
TEEER,  Judge  of  the  District  Court  of  the  United 
States  for  the  Western  District  of  Washington, 
Northern  Division,  this  28th  day  of  December,  1922. 

JEREMIAH  NETERER, 
United  States  District  Judge. 
[Seal]        ,  Attest :     P.  M.  HARSHBER&ER, 

Clerk,  United  States  District  Court. 
Received  a  copy  of  the  within  citation  this  28  day 
of  Dec,  1922. 

THOS.  P.  REVELLE, 

Attorney  for  Plff. 

Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington,  Northern  Division. 
Dec.  28,  1922.  F.  M.  Harshberger,  Clerk.  By  S.  E. 
Leitch,  Deputy.     [120] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Northern 
Division. 

IN  ADMIRALTY— No.  7069. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

TOM     PAPPAS,     OLIVER     THOMPSON,     and 
CHARLES  H.  FERGUSON, 

Defendants. 
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Citation  on  Writ  of  Error. 

United  States  of  America, — ss. 
The  President  of  the  United  States   of  America, 
to    the    United    States    of    America,    and    to 
THOMAS  P.  REVELLE,  United  States  At- 
torney for  the  Western  District  of  Washington, 
Northern  Division,  GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  at  San  Francisco,  in 
the  State  of  California,  within  thirty  days  from  date 
hereof,  pursuant  to  a  writ  of  error  filed  in  the 
Clerk's  office  of  the  District  Court  of  the  United 
States   for  the  Western  District   of  Washington, 
Northern  Division,  wherein  said  Oliver  Thompson 
is   plaintiff   in   error,    and   the   United   States    of 
America  is  defendant  in  error,  to  show  cause,  if  any 
there  be,  why  judgment  in  the  said  writ  of  error 
mentioned  should  not  be  corrected  and  speedy  jus- 
tice should  not  be  done  to  the  party  in  that  behalf. 
WITNESS    the    Honorable    JEREMIAH    NE- 
TERER,  Judge  of  the  District  Court  of  the  United 
States  for   the  Western  District  of  Washington, 
Northern  Division,  this  28th  day  of  December,  1922. 

JEREMIAH  NETERER, 
United  States  District  Judge. 
[Seal]         Attest:    F.  M.  HARSHBERGER, 

Clerk,  U.  S.  Court. 
Received  a  copy  of  the  within  citation  this  28  day 
of  Dec,  1922. 

THOMAS  P.  REVELLE, 
Attorney  for  Plaintiff. 
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Filed  in  the  United  States  District  Court,  West- 
ern District  of  Washington,  Northern  Division. 
Dec.  28,  1922.  F.  M.  Harshberger,  Clerk.  By 
,  Deputy.     [121] 


[Endorsed]:  No.  4037.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Tom 
Pappas,  Charles  H.  Ferguson  and  Oliver  Thompson, 
Plaintiffs  in  Error,  vs.  The  United  States  of  Amer- 
ica, Defendant  in  Error.  Transcript  of  Record. 
Upon  Writ  of  Error  to  the  United  States  District 
Court  for  the  Western  District  of  Washington, 
Northern  Division. 

Received  April  16,  1923. 

F.  D.  MONCKTON, 

Clerk. 
Filed  May  21,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 

Deputy  Clerk. 
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TOM  PAPPAS,  CHARLES  H.  FERGUSON  and 
OLIVER  THOMPSON, 

Plaintifffi  in  Error, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

UPON  WRIT  OP  ERROR  TO  THE   UNITED 

STATES    DISTRICT    COURT   FOR    THE 

WESTERN    DISTRICT    OF    WASH- 

INGON,  NORTHERN  DIVISION. 

Honorable  Jeremiah  Neterer^  Judge. 


BRIEF   OF    CHARLES   H.    FERGUSON   AND 

OLIVER  THOMPSON,  PLAINTIFFS 

IN  ERROR. 


EDWARD  H.  CHAVELLE, 

Attorney  for  Plmntiffs  in  Error 

315-321  Lyon  Building, 
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TOM  PAPPAS,  CHARLES  H.  FERGUSON  and 
OLIVER  THOMPSON, 

Plaintiffs  in  Error, 


vs. 


THE  UNITED  STATES  OF  AJMERICA, 

Defendant  in  Error. 


UPON  WRIT  OF  ERROR  TO  THE  UNITED 

STATES    DISTRICT    COURT    FOR    THE 

WESTERN    DISTRICT    OF    WASH- 

INGON,  NORTHERN  DIVISION. 

Honorable  Jeremiah  Neterer,  Judge. 


BRIEF   OF    CHARLES   H.    FERGUSON   AND 

OLIVER  THOMPSON,  PLAINTIFFS 

IN  ERROR. 


STATEMENT  OF  THE  CASE. 

An  information  was  filed  in  this  case  charging 
plaintiffs  in  error,  Charles  H.  Ferguson  and  Oliver 
Thompson,  together  with  another  plaintiff  in  error. 


named  therein,  in  thi^ee  counts,  with  the  possession, 
transportation  and  sale  of  intoxicating  liquor,  in 
violation  of  an  Act  of  Congress  passed  October  28, 
1919,  known  as  the  National  Prohibition  Act.  This 
information  was  tiled  in  the  United  States  District 
Court  of  the  Western  District  of  Washington,  Nor- 
thern Division,  on  the  29th  day  of  September,  1922. 
Plaintiffs  in  error  were  arraigned  and  entered  a 
plea  of  not  guilty,  and  were  placed  on  trial  (Tr. 
pp.  6-10). 

At  the  conclusion  of  the  trial  the  jury  re- 
turned a  verdict  of  guilty  as  charged  in  counts  one, 
two  and  three  of  the  information,  as  to  all  of  the 
plaintiffs  in  error;  and  after  motions  in  arrest  of 
judgment  and  for  a  new  trial  were  duly  interposed 
and  denied,  plaintiffs  in  error  were  sentenced  to 
serve  a  term  of  six  months  in  the  county  jail  and 
to  pay  a  fine  of  $500,  as  to  Charles  H.  Ferguson, 
and  ninety  days  in  the  county  jail  as  to  Oliver 
Thompson  (Tr.  pp.  11-20). 

The  evidence  of  the  Government  tended  to 
establish  that  on  the  28th  day  of  June,  1922,  the 
defendant,  Tom  Pappas,  a  deputy  sheriff  in  the  em- 
ploy of  the  sheriff  of  King  County,  entered  into 
an  arrangement  to  deliver  to  one  Mooring,  ft 
Federal  prohibition  agent,  intoxicating  liquor,  un- 
der an  arrangement  that  if  Mooring  would  wire 
the  plaintiff'  in  error,  appas,  for  so  much 
lubricating  oil  he  would  send  him  common 
stuff,   and  if  he  wanted  the  bonded   stuff*  to  say, 


"high  grade  hibricating  oil"  (referring  by  '^ stuff" 
to  intoxicating  liquor).  Thereafter,  in  a  conver- 
sation with  the  Government  witness,  Mooring,  the 
plaintiff  in  error,  Pappas,  said: 

"I  have  to  hire  a  car  to  get  this  stuff.  My 
own  car  is  broken  down  and  they  will  not  get 
it  fixed  in  time." 

That  was  about  twelve  o'clock  on  the  30th  day 
of  June,  1922,  and  about  four  o'clock  on  the  same 
day,  the  plaintiff  in  error,  Pappas,  in  accordance 
with  the  arrangement  with  the  Government  agent 
Mooring,  delivered  two  sacks.  Mooring  said,  '^What 
did  you  get  "  and  Pappas  said  "Pebble  Ford,  what 
you  ordered."  There  were  some  other  sacks  in  the 
car  and  Mooring  said,  "What  are  the  others'?" 
and  Pappas  said,  "I  will  deliver  them  further  on." 
Then  Pappas  said,  "What  are  you  going  to  cover 
them  up  with'?"  Mooring  said,  "This  tent,"  and 
he  pulled  the  tent  over  to  tlie  garage  door.  ALooiing 
said,  "While  you  count  the  money  out  L  will  get 
the  stuff*  out,"  and  handed  him  the  money  a  few 
feet  outside  the  garage  and  walked  into  the  garage 
on  the  side  of  his  car,  (Tr.  pp.  56,  57). 

The  Government  agent  testified  that  all  of  the 
transactions  were  had  with  Pappas  (Tr.  pp.  58,  64, 
653.  The  witness.  Mooring,  who  cari'ied  out  all  of 
the  negotiations  leading  up  to  the  consummation 
of  the  completed  transaction  between  Pappas  and 
Mooring,  in  no  way  implicated  the  plaintiffs  in 
error  Ferguson  and  Thompson  (Tr.  pp.  54-59). 


None  of  the  Government  witnesses  implicated 
the  said  plaintiffs  in  error  Thompson  and  Fergu- 
son, until  the  witness,  Max  Anderson,  was  called 
on  behalf  of  the  Government,  and  testified  that  after 
his  arrest  plaintiff  in  error,  Pappas,  said  he  was  a 
deputy  sheriff  and  had  been  working  on  Ferguson 
and  Thompson  for  some  time  to  get  them. 

MR.  CHAVELLE :    I  object  to  that. 

THE  COURT:    The  objection  is  sustained. 

MR.  BROWN :  I  think  it  is  admissible  as  con- 
versation  between  the  parties. 

THE  COURT:  Propound  the  question  again. 
(Last  question  read). 

THE  COURT :    He  may  answer. 

MR.  CHAVELLE :    Exception. 

Mr.  Pappas  said  he  was  a  deputy  sheriff,  and 
had  been  working  on  Ferguson  and  Thompson  for 
some  time  to  land  them  for  selling  liquor  (Tr.  pp. 
63,  64,  65). 

The  Government  called  L.  Reagan,  Federal  pro- 
hibition agent,  stationed  at  Seattle,  who  testified 
that  after  the  arrest  of  the  plaintiffs  in  error  they 
were  examined  separately. 

Q.  What  did  you  hear  Mr.  Pappas  say  at  that 
time  ? 

A.  Mr.  Pappas  claimed  to  be  a  deputy  sheriff 
and  he  said  he  was  out  to  catch  Mr.  Ferguson. 

MR.  CHAVELLE:  I  object  to  that  as  far  as 
Mr.  Ferguson  is  concerned. 


THE  COURT:  The  objection  is  overruled.  I 
will  state  this,  gentlemen,  I  have  instructed  the  jury 
from  time  to  time,  or  suggested  to  them  on  these 
objections,  that  no  statements  made  in  the  absence 
of  a  defendant  may  be  considered  as  against  him. 
That  rule  is  rather  broadly  stated,  and  that  in  sub- 
stance will  still  stand,  but  I  may  modify  that  some 
upon  the  instructions,  upon  this  theory — well,  I  will 
not  say  anything  further  now.    Proceed. 

Q.  Go  ahead  and  tell  what  the  conversation  was. 

A.  The  defendant  Papx^as  was  warned  of  his 
constitutional  rights  by  Mr.  Whitney  and  myself, 
and  he  claimed  that  he  was  a  deputy  sheriff  and 
that  he  was  out  to  get  Ferguson,  or  find  his  cache, 
and  the  question  was  asked  if  he  had  mentioned 
this  to  the  sheriff's  office  or  to  Matt  Starwich,  and 
he  said  he  did  not,  and  that  he  was  trying  to  locate 
Ferguson's  cache  (Tr.  pp.  74,  75). 

During  the  examination  of  J.  C.  Hill,  called  as 
a  witness  on  behalf  of  the  plaintiff  in  error,  Tom 
Pappas,  the  Court  repeatedly  sustained  the  objec- 
tion of  counsel  for  plaintiffs  in  error,  Ferguson  and 
Thompson  as  to  the  testimony  of  alleged  reports 
made  by  the  plaintiff'  in  error,  Tom  Pappas,  to  the 
witness,  J.  C.  Hill,  a  deputy  sheriff,  which  referred 
to  the  plaintiffs  in  error,  Ferguson  and  Thompson ; 
but  when  Earl  Ramage,  a  deputy  sheriff  in  the 
employ  of  the  sheriff  of  King  County,  was  called 
as  a  witness  for  the  said  Tom  Pappas  the  Court 
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admitted  the  same  evidence  which  he  had  previously 
found  objectionable. 

Q.  And  was  there  any  evidence  as  to  the  amount 
of  liquor  in  the  cache'? 

A.  The  evidence  we  had — we  had  several  re- 
ports, and  also  had  a  report  that — 

ME.  CHAVELLE:    I  object  to  that. 

THE  COURT:     Proceed. 

A.  And  the  way  the  deal  was  to  come  up,  he 
came  to  us,  I  think  the  morning  previous  to  the 
time  he  got  in  this  trouble,  and  he  said  he  could 
get  five  cases  delivered,  and  I  went  to  see  the 
sheriff,  and  the  sheriff  said,  ''We  do  not  want  five 
cases;  we  want  his  cache,"  and  I  told  Tom  that, 
and  I  think  he  was  in  the  office  at  the  time,  and  he 
said,  ''All  right,"  he  would  do  that,  and  we  were  to 
wait  for  them  and  he  was  to  call  us  up  and  we  were 
to  wait  for  him  at  the  office  and  we  were  going  up 
and  make  the  arrests  when  the  liquor  was  delivered 
to  him  by  this  man  Ferguson. 

MR.  CHAVELLE:     I  object  to  that. 

A.  (Continued).  And  from  there  he  was  to  go 
to  the  cache.     He  was  to  take  a  load  to  Spokane. 

MR.  CHAVELLE:    I  object  to  that. 

THE  COURT:     Proceed. 

Q.  You  knew  there  was  to  be  a  delivery  that 
he  was  mixed  up  in  at  that  time 

A.  I  did.  (Tr.  p.  82). 


The  plaintiff  in  error,  Tom  Pappas,  was  then 
called  as  a  witness  on  his  own  behalf. 

Q.  Tell  the  jury  what  that  was. 

A.  Well,  I  told  Matt  Starwich  the  case  about 
Ferguson. 

MR.  CHAVELLE:  Just  a  minute.  I  object 
to  that  as  far  as  it  affects  either  Mr.  Ferguson  or 
Mr.  Thompson. 

THE  COURT:  I  think  I  will  have  to  cover 
this  whole  matter  by  the  instructions  to  the  jur}^ 
when  the  case  is  finally  submitted.  T  am  inclined 
to  think  that  the  rule  of  law  applicable  and  upon 
which  I  would  instruct  the  jury  is  that  if  the  jury 
believe  from  all  the  evidence  presented  that  there 
was  a  conspirac}^  confederation  entered  into  be- 
tween the  defendants  in  this  case  to  do  the  things 
charged  in  this  information,  that  the  statements 
made  by  any  one  of  the  defendants  in  the  absence 
of  the  other  defendants  may  be  considered  to  deter- 
mine whether  they  did  the  acts  charged  in  the  in- 
formation— not  that  they  could  be  found  guilty  of 
conspiracy  in  this  case  to  violate  the  National  Pro- 
hibition Act,  but  if  the  conspiracy  or  confederation 
was  entered  into  between  the  parties,  then  a  state- 
ment made  by  any  of  the  parties  who  entered  into 
the  confederation  or  conspiracy  to  do  the  things 
charged  here,  could  be  received  in  evidence  against 
all  the  parties  who  are  charged  here,  and  who  par- 
ticipated in  the  actual  thing.  I  will  finally  dispose 
of  this  in  my  instructions  to  the  jury,  as  to  whether 
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any  statements  as  T  have  heretofore  intimated,  may 
be  received  against  any  one  of  the  defendants  where 
the  statement  was  not  made  in  his  presence,  but 
I  am  simply  stating  this  to  you  now  so  that  you  will 
all  be  advised  just  the  thought  that  is  in  my  mind. 
Proceed. 

MR.  CHAVELLE :  Will  the  Court  let  the  wit- 
ness answer  this  question? 

THE  COURT:     He  can  answer. 

MR.  CHAVELLE.    Note  an  exception. 

The  witness  then  proceeded  to  testify  as  fol- 
lows : 

A.  And  Mr.  Matt  Starwich  called  Mr.  Ramage 
and  Mr.  Hill  in  and  told  them  that  I  should  go  in 
the  other  office  and  talk  over  the  matter  and  thev 
would  give  me  the  instructions  what  to  do. 

Q.  What  instructions  would  they  give  you? 

A.  They  told  me  to  go  out  and  locate  Fergu- 
son's house. 

MR.  CHAVELLE:  My  objection  goes  to  all 
of  this,  and  I  want  to  note  an  exception. 

THE  COURT:     Yes. 

A.  (Continuing)  But  he  did  not  dare  to  take 
the  sheriff's  car  but  we  could  use  one  of  my  cars, 
because  I  had  been  using  my  car  right  along,  and 
we  went  out  and  located  his  house. 

Q.  Was  that  at  night? 

A.  In  the  afternoon,  and  at  night  they  sent  a 
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boy  out  there  from  the  sheriff's  department,  planted 
him  out  there  to  stay  all  night  and  watch  Fergu- 
son's movement.  He  did  not  find  anything  that 
day  and  in  five  or  six — 

MR.  ALLEN :  The  witness  should  only  testify 
as  to  what  he  knows  from  his  personal  knowledge. 

THE  COURT:     State  what  you  yourself  did. 

A.  (Continuing)  And  then  I  went  to  the  office 
and  they  told  me  which  way  was  tlie  best  way  to 
find  out,  and  I  said,  ^'I  do  not  know." 

Q.  What  were  yovi  trying  to  find  out? 

A.  I  was  trying  to  find  out  200  cases  that  Mr. 
Ferguson  was  supposed  to  have  at  Ballard  Beach. 

Q.  And  what  took  place? 
A.  And  I  can  get  five  cases — 

THE  COURT :  Not  the  conversation,  but  what 
he  did. 

A.  And  they  told  me  to  go  out  there  and  gain 
confidence  with  Ferguson. 

Q.  What  did  you  do? 

A.  And  I  told  Ferguson — 

Q.  Did  you  go  to  see  Mr.  Ferguson? 
A.  Yes,  sir. 

Q.  When  did  you  first  see  him? 

A.  I  saw  him  before  that.  He  came  down  there 
all  the  time. 
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Q.  After  they  gave  you  the  instructions  what 
did  you  do  ? 

A.  In  the  meantime  this  Mooring  came  down 
there. 

Q.  Never  mind  about  Mooring.  Did  you  see 
Ferguson  before  you  saw  Mr.  Mooring? 

A.  Yes,  sir. 

Q.  What  w^as  that  conversation? 

A.  I  told  him  if  there  was  any  possible  chance 
to  get  25  cases  on  the  other  side  of  the  mountains 
and  he  said,  ^^Yes,"  and  I  said,  ^^I  do  not  believe 
you  have  that  much  whiskey;  I  Avould  like  to  see 
where  this  liquor  is,"  and  he  did  not  like  to  take 
me  down  there,  and  he  went  back  there,  and  I  told 
Mr.  Hill  and  Ramage  what  I  did,  and  they  said  to 
try  to  get  his  confidence  in  any  way  you  can — 

THE  COURT:  Do  not  give  us  so  much  con- 
versation with  the  sheriff's  office.   (Tr.  pp.  85-88). 

The  plaintiffs  in  error,  Ferguson  and  Thomp- 
son, denied  any  identification  whatsoever  with 
Pappas  or  with  the  transaction,  except  that  Fergu- 
son admitted  he  and  his  car  were  employed  by 
Pappas  for  the  reason  Pappas  claimed  his  own  auto- 
mobile had  broken  down.  Ferguson  was  instructed 
to  drive  out  to  Magnolia  Bluff  and  pick  up  some 
packages  and  bring  them  down  to  the  Times  Square 
and  meet  Pappas.  By  reason  of  an  engagement 
he  previously  had  it  was  necessary  for  him  to  stop 
on  Pike  Street  in  the  City  of  Seattle,  and  there  he 
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saw  Thompson  and  asked  Thompson  if  he  cared  to 
ride  along.  Thompson  had  nothing  whatsoever  to 
do  with  the  transaction  except  as  a  guest  in  the  car ; 
that  neither  of  the  defendants  had  ever  met  Moor- 
ing or  had  any  conversation  with  him  nor  with  any 
of  the  other  Government  witnesses  until  after  their 
arrest. 

The  questions  presented  in  the  record  are: 

1.  Did  the  Court  err  in  admitting  the  evidence 
of  the  Prohibition  agents  of  declarations  made  to 
them  by  plaintiff  in  error,  Tom  Pappas,  after  his 

arrest,  and  without  the  presence  of  the  plaintiffs  in 
error,  Ferguson  and  Thompson,  and  to  the  previous 
statements  of  the  said  Tom  Pappas  made  to  the  dep- 
uty sheriffs  without  the  presence  of  the  said  plain- 
tiffs in  error,  Ferguson  and  Thompson,  as  to  his 
conversations  regarding  their  violations  of  the  law, 
and  the  statements  of  the  plaintiff  in  error,  Tom 
Pappas,  himself,  as  to  what  was  said  to  him  by  the 
sheriff  and  what  he  said  to  the  sheriff  regarding 
said  plaintiff's  in  error,  without  their  presence? 

2.  Did  the  Court  err  in  overruling  counsel's 
for  plaintiffs  in  error  Motion  in  Arrest  of  Judg- 
ment and  for  a  new  Trial? 

3.  Was  the  jury  properly  instructed? 
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ASSIGNMENTS  OF  ERROR 

Assignment  No.  I. 

The  Court  erred  in  admitting  incompetent  evi- 
dence to  the  defendant's  prejudice  in  this,  to-wit: 

Earl  Ramage,  called  as  a  witness  on  behalf  of 
plaintiff  in  error,  Tom  Pappas,  testified  as  follows: 

Q.  And  was  there  any  evidence  as  to  the  amount 
of  liquor  in  the  cache? 

A.  The  evidence  we  had — we  had  several  re- 
ports, and  also  had  a  report  that^ — 

MR.  CHAVELLE :    I  object  to  that. 

THE  COURT:     Proceed. 

A.  And  the  way  the  deal  was  to  come  up,  he 
came  to  us,  I  think  the  morning  previous  to  the 
time  he  got  in  this  trouble,  and  he  said  he  could  get 
five  cases  delivered,  and  I  went  to  see  the  sheriff, 
and  the  sheriff  said,  ^^We  do  not  want  fiave  cases; 
we  want  his  cache,"  and  I  told  Tom  that,  and  I 
think  he  was  in  the  office  at  the  time,  and  he  said, 
^^All  right,"  he  would  do  that,  and  we  were  to  wait 
for  them  and  he  was  to  call  us  up  and  we  were  to 
wait  for  him  at  the  office  and  we  were  going  up 
and  make  the  arrests  when  the  liquor  was  delivered 
to  him  by  this  man  Ferguson. 

MR.  CHAVELLE:     I  object  to  that. 

A.  (Continued).  And  from  there  he  was  to 
go  to  the  cache.    He  was  to  take  a  load  to  Spokane. 
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MR.  CHAVELLE.    I  object  to  that. 
THE  COURT:     Proceed. 

Q.  You  knew  there  was  to  be  a  delivery  that 
he  was  mixed  up  in  at  that  time  ? 

A.  I  did  (Tr.  p.  82). 

The  plaintiff  in  error,  Tom  Pappas,  was  called 
as  a  witness  on  his  own  behalf. 

Q.  Tell  the  jury  what  that  was. 

A.  Well,  I  told  Matt  Starwich  the  case  about 
Ferguson — 

MR.  CHAVELLE.  Just  a  minute.  I  object 
to  that  as  far  as  it  affects  either  ]Mr.  Ferguson  or 
Mr.  Thompson. 

THE  COURT:  I  think  I  will  have  to  cover 
this  whole  matter  by  the  instructions  to  the  jury 
when  the  case  is  finallv  submitted.  I  am  inclined  to 
think  that  the  rule  of  law  applicable  and  upon 
which  I  would  instruct  the  jury  is  that  if  the  jury 
believe  from  all  the  evidence  presented  that  there 
was  a  conspiracy  confederation  entered  into  be- 
tween the  defendants  in  this  case  to  do  the  things 
charged  in  this  information,  that  the  statements 
made  by  any  one  of  the  defendants  in  the  absence 
of  the  other  defendants  may  be  considered  to  de- 
termine whether  they  did  the  acts  charged  in  the 
information — not  that  thev  could  be  found  2:uiltv  of 
conspiring  in  this  case  to  violate  the  National  Pro- 
hibition Act,  but  if  the  conspiracy  or  confederation 
was  entered  into  between  the  parties,  then,  a  state- 
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ment  made  by  any  of  the  parties  who  entered  into 
the  confederation  or  conspiracy  to  do  the  things 
charged  liere,  could  be  receiyed  in  eyidence  against 
all  the  parties  who  are  charged  here,  and  who  par- 
ticipated in  the  actual  thing.  I  will  finally  dispose 
of  this  in  m}^  instructions  to  the  jury,  as  to  whether 
any  statements  as  I  haye  heretofore  intimated,  may 
be  receiyed  against  any  one  of  the  defendants  where 
the  statement  was  not  made  in  his  presence,  but 
I  am  simply  stating  this  to  you  now  so  that  you  will 
all  be  adyised  just  the  thought  that  is  in  my  mind. 
Proceed. 

MR.  CHAVELLE:  Will  the  Court  let  the 
witness  answer  this  question? 

THE  COURT :  He  can  answer. 

MR.  CHAVELLE :    Note  an  exception. 

The  witness  then  proceeded  to  testify  as  follows: 

A.  And  Mr.  Matt  Starwich  called  Mr.  Ramage 
and  Mr.  Hill  in  and  told  them  that  I  should  go  in 
the  other  office  and  talk  oyer  the  matter  and  they 
would  giye  me  the  instructions  what  to  do. 

Q.  What  instructions  would  they  giye  you? 

A.  They  told  me  to  go  out  and  locate  Fergu- 
son's house. 

MR.  CHAVELLE:  My  objection  goes  to  all  of 
this,  and  I  want  to  note  an  exception. 

THE  COURT.    Yes. 

A.  (Continuing).  But  he  did  not  dare  to  take 
the  sheriff's  car  but  we  could  use  one  of  my  cars, 
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because  I  had  been  using  my  car  right  along,  and 
we  went  out  and  located  his  house. 

Q.  Was  that  at  night '^ 

A.  In  the  afternoon,  and  at  night  they  sent  a 
boy  out  there  from  the  sheriff's  department,  planted 
him  out  there  to  stay  all  night  and  watch  Fergu- 
son's movements.  He  did  not  find  anvthing  that  dav 
and  in  five  or  six — (Answering  continued).  And 
then  I  went  to  the  office  and  they  told  me  which 
was  the  best  way  to  find  out,  and  I  said,  ^^I  do  not 
know. ' ' 

Q.  What  were  you  trying  to  find  out? 

A.  I  was  trying  to  find  out  200  cases  that  Mr. 
Ferguson  was  supposed  to  have  at  Ballard  Beach. 

Q.  And  what  took  place? 

A.  And  I  can  get  five  cases — 

THE  COURT :  Not  the  conversation,  but  what 
he  did. 

A.  And  they  told  me  to  go  out  there  and  gain 
confidence  with  Ferguson. 

Q.  What  did  you  do? 

A.  And  I  told  Ferguson — 

Q.  Did  you  go  to  see  Mr.  Ferguson? 
A.  Yes  sir. 

Q.  When  did  you  first  see  him? 

A.  I  saw  him  before  that.  He  came  down  there 
all  the  tune. 
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Q.  After  they  gave  you  the  instructions  what 
did  you  do  ? 

A.  In  the  meantime  this  Mooring  came  down 
there. 

Q.  Never  mind  about  Mooring.  Did  you  see 
Ferguson  before  you  saw  Mr.  Mooring  ? 

A.  Tes  sir. 

Q.  What  was  the  conversation? 

A.  I  told  him  if  there  was  any  possible  chance 
to  get  25  cases  on  the  other  side  of  the  mountains 
and  he  said,  '^Yes,"  and  I  said,  ^^I  do  not  believe 
vou  have  that  much  whiskev;  I  would  like  to  see 
where  this  liquor  is,"  and  he  did  not  like  to  take 
me  down  there  and  he  went  back  there,  and  I  told 
Mr.  Hill  and  Mr.  Ramage  what  I  did,  and  they 
said  to  try  to  get  his  confidence  in  any  way  you  can. 

THE  COURT.  Do  not  give  us  so  much  conver- 
sation with  the  sheriff's  office. 

Q.  What  did  you  do? 
A.  What  did  I  do  when? 

Q.  After  you  had  gone  out  to  see  Mr.  Ferguson 
and  asked  if  he  could  make  a  delivery  of  25  cases 
east  of  the  mountains  then  you  went  back  and  made 
a  report? 

A.  Yes. 

Q.  Then  what  did  you  do? 

A.  At  that  time  this  Mooring  came  down. 
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Q.  Had  YOU  seen  Mr.  Mooring  before? 

A.  Yes  sir. 

Then  continuing,  the  plaintiff*  in  error,  Pappas. 
told  Mooring  he  would  try  to  get  the  whiskey  and 
said;  '^How  are  you  going  to  take  the  whiskey,  and 
he  said,  ^'I  have  my  house  here;  I  can  show  you 
and  I  have  my  car,"  and  I  (Pappas)  said,  ^^I 
would  like  to  see  it,"  and  he  took  me  up  there  and 
showed  me  his  house,  showed  me  his  car,  and  I  said, 
^^All  right,  as  soon  as  I  get  this  fellow  I  will  send 
him  to  you  and  you  can  do  business  with  him," 
and  he  said,  ^'I  would  like  to  do  business  with  you." 

Q.  Never  mind  that.    What  did  you  do  then? 
A.  I  was  meeting  Mr.  Ferguson. 

Q.  You  tried  to  meet  Mr.  Ferguson? 
A.  Yes  sir. 

Q.And  what  was  your  purpose  in  negotiating 
this  transaction? 

A.  I  thought  if  Mr.  Ferguson  went  to  get  this 
whiskey  for  Mr.  Mooring  he  would  take  me  to  the 
cache. 

MR.  CHAVELLE.  Just  a  minute.  My  objection 
goes  to  all  this  testimony. 

THE  COURT:    Yes,  proceed.  (Tr.  pp.  85-92). 

Max  Anderson,  a  Federal  prohibition  agent, 
called  as  a  witness  on  behalf  of  the  Government, 
over  the  objection  of  counsel,  was  permitted  to 
testify  that  plaintiff  in  error  (Pappas)  did  not  say 
anything  at  the  time,  but  they  took  him  in  the  house 
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and  then  Pappas  said  he  was  a  deputy  sheriff,  and 
had  been  working  on  Ferguson  and  Thompson  for 
some  time,  to  get  them. 

MR.  CHAVELLE.    I  object  to  that. 

THE  COURT.     The  objection  is  sustained. 

MR.  BROWN :  I  think  it  is  admissible  as  con- 
versation between  the  parties. 

THE  COURT.  Propound  the  question  again. 
(Last  question  read). 

THE  COURT :    He  may  answer. 
MR.  CHAVELLE:     Exception. 

MR.  ANDERSON  (Continuing) :  Mr.  Pappas 
said  he  was  a  dejDuty  sheriff,  and  had  been  working 
on  Ferguson  and  Thompson  for  some  time  to  land 
them  for  selling  liquor. 

W.  M.  WHITNEY,  called  as  a  witness  on  be- 
half of  the  Government,  testified  he  was  assistant 
prohibition  director  and  legal  advisor,  and  as  fol- 
lows : 

A.  Mr.  Pappas  at  that  time  stated  that  he  had 
employed  or  gotten  in  touch  with  Mr.  Ferguson  to 
deliver  some  whiskey — 

MR.  CHAVELLE:  I  object  to  the  conversa- 
tion for  the  reason  that  it  is  incompetent,  irrele- 
vant, immaterial,  and  no  proper  foundation  has 
been  laid  for  the  question;  no  showing  whether  the 
statement  was  voluntary  or  involuntary  and  whether 
the  defendants  were  under  arrest. 
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THE  COURT:  The  defendants  were  all  to- 
gether there? 

A.  The  conversation—my  examination  was  sep- 
arately, but  I  warned  each  one  of  them  first  of  their 
constitutional  right  and  told  them  they  did  not  have 
to  say  anything,  and  anything  they  said  would  be 
used  against  them,  and  they  did  nto  have  to  say 
anything  that  would  incriminate  themselves,  and 
what  was  said  would  have  to  be  said  freely  and 
voluntarily. 

MR.  CHAVELLE:  I  object  to  what  Mr.  Pap- 
pas  said  as  not  being  in  the  presence  of  Mr.  Fergu- 
son or  Mr.  Thompson. 

THE  COURT:  The  jurors  will  not  consider 
any  statements  on  the  part  of  Mr.  Pappas  with 
relation  to  any  of  the  other  defendants,  that  was  not 
made  in  the  presence  of  the  other  defendants.  Let 
me  ask  you,  Mr.  Allen,  does  this  statement  you  are 
seeking  to  elicit  from  Mr.  Pappas,  is  that  with  rela- 
tion to  himself  more  particularly,  or  to  the  other 
defendants  ? 

MR.  ALLEN :  The  statement  that  Mr.  Pappas 
made  to  Mr.  Whitney  was  with  relation  to  himself. 
I  will  limit  my  question  to  that  extent. 

THE  COURT:    Yes. 

The  witness  Whitney,  continuing,  then  testi- 
fied that  Pajjpas  had  told  him  that  he  had  talked 
two  or  three  days  previously  with  Deputy  Sheriffs 
Hill  and  Ramage  about  apprehending  Mr.  Fergu- 
son. 
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MR.  CHAVELLE:  I  object  to  any  conversa- 
tion about  Mr.  Ferguson. 

THE  COURT :  The  jurors  will  disregard  any 
statements  made  by  Mr.  Pappas  as  to  the  defend- 
ants Ferguson  and  Thompson. 

MR.  WHITNEY  (continuing):  I  then  asked 
him  if  he  had  notified  the  sheriff's  office  or  any  of 
the  deputies  in  the  sheriff's  office,  or  any  repre- 
sentative of  that  office,  as  to  this  deal  with  Mr. 
Mooring,  and  he  stated  he  had  not.  I  asked  him 
if  he  intended  to  arrest  Mr.  Mooring  or  Mr.  Fergu- 
son or  Mr.  Thompson,  or  any  one  else,  and  he  said 
he  did  not  intend  to  arrest  them  at  that  time,  but 
intended  to  report  to  the  sheriff's  office  later,  and 
I  asked  him  if  he  did  not  intend  to  make  an  arrest 
how  he  expected  me  to  believe  he  was  acting  in 
good  faith  as  a  deputy  sheriff*,  and  he  then  stated 
he  thought  if  he  could  play  Mr.  Ferguson  along  he 
might  find  out  where  he  kept  his  cache. 

MR.  CHAVELLE:  I  object  to  that  for  the 
same  reason. 

THE  COURT:  Yes.  The  jurors  will  disre- 
gard that. 

A.  (continuing)  I  do  not  want  to  answer  im- 
properly, but  in  order  to  state — 

THE  COURT:     I  understand. 

The  Witness  Whitney  continuing:  I  asked 
him  how  they  were  riding  out  there,  and  he  said 
the  three  of  them  were  in  the  front  seat,  and  Mr. 
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Ferguson  was  driving  the  car.     I  asked  him  where 
he  had  gotten  in  touch  with  Mr.  Ferguson. 

MR.  CHAVELLE.  I  object  to  that.  I  do  not 
think  that  is  fair  to  tell  that  to  this  jury.  Certainly 
not. 

THE  COURT :  I  am  inclined  to  think  that  is 
getting — 

On  cross-examination  by  Mr.  Brown,  attorney 
for  the  plaintiff  in  error,  Pappas,  Whitney  testi- 
fied: 

Q.  He  did  tell  you  in  that  conversation  that  he 
had  had  a  conversation  and  had  been  talking  with 
Mr.  Hill  and  Mr.  Ramage  about  Mr.  Ferguson  some 
days  prior? 

MR.  CHAVELLE:  Just  a  minute.  I  object 
to  that.  He  is  attempting  to  secure  by  cross-exam- 
ination what  the  Government  could  not  get  by  di- 
rect examination. 

(Last  question  read). 

MR.  BROWN:  This  goes  to  the  gist  of  the 
defense  of  Mr.  Pappas.  If  he  acted  in  conjunc- 
tion with  the  sheriff's  office  he  could  not  be  con- 
victed here. 

THE  COURT:  I  think  that  the  question 
should  be  answered,  and  the  jury  will  not  consider 
this  as  any  evidence  against  Mr.  Ferguson. 

A.  Yes,  he  made  some  mention  of  that. 

Q.  Did  he  tell  you  also  that  Sheriff  Starwich 
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had  instructed  Mr.  Hill  and  Mr.  Ramage  to  run 
this  gang  of  bootleggers  down'? 

MR.  CHAVELLE:    I  object  to  that. 

MR.  BROWN:  It  is  not  anything  to  laugh 
about,  Mr.  Whitney.    You  are  a  witness  here. 

THE  COURT :    Let  him  answer. 

A.  No,  sir,  he  did  not  tell  me  or  that  Mr.  Star- 
wich  had  told  his  deputies. 

Whitney,  the  witness,  then  testified,  that  Pap- 
pas  had  said,  '^I  went  to  Mr.  Hill  and  Mr.  Ramage, 
and  told  them  that  I  believed  I  could  get  Mr.  Fer- 
guson, and  they  requested  me  to  do  it  if  I  could." 
(Tr.  pp.  67-74). 

All  of  this  testimony  was  subsequently  admitted 
over  objection  of  counsel  for  the  plaintiffs  in  error, 
Ferguson  and  Thompson,  under  a  change  in  the 
Court's  ruling. 

L.  Reagan,  called  as  a  witness  on  behalf  of  the 
Government,  testified  as  follows: 

MR.  REAGAN:  Mr.  Pappas  claimed  to  be  a 
deputy  sheriff,  and  he  said  he  was  out  to  catch  Mr. 
Ferguson. 

MR.  CHAVELLE:  I  object  to  that  as  far  as 
Mr.  Ferguson  is  concerned. 

THE  COURT:  The  objection  is  overruled.  I 
will  state  this,  gentlemen,  I  have  instructed  the  jury 
from  time  to  time,  or  suggested  to  them  on  these 
objections,  that  no  statements  made  in  the  absence 
of  a  defendant  may  be  considered  as  against  him. 
That  rule  is  rather  broadly  stated,  and  that  in  sub- 
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stance  will  still  stand,  but  I  may  modify  that  some 
upon  the  instructions,  upon  this  theory — well,  I 
will  not  say  an3^thing  further  now.    Proceed. 

Q.  Go  ahead  and  tell  what  the  conversation 
was. 

A.  The  defendant  Pappas  was  warned  of  his 
constitutional  rights  by  Mr.  Whitney  and  myself, 
and  lie  claimed  that  he  was  a  deput}^  sheriff  and 
that  he  was  out  to  get  Ferguson,  or  find  his  cache, 
and  the  question  was  asked  if  he  had  mentioned 
this  to  the  sheriff's  office  or  to  Matt  Starwich,  and 
he  said  he  did  not,  and  that  he  was  trying  to  locate 
Ferguson's  cache.     (Tr.  pp.  74-75). 


Assignment  No.  II 

The  Court  erred  in  instructing  the  jury  is  rela- 
tion to  a  conspiracy: 

^^You  are  instructed,  as  a  matter  of  law, 
any  statement  made  by  a  defendant  himself  is 
always  admitted,  but  a  statement  made  in  the 
absence  of  a  person,  so  that  he  did  not  have  an 
opportunity  to  contradict  or  to  deny  it,  is  not, 
as  a  general  rule  of  law,  admitted;  and  at  the 
inception  of  the  trial  when  the  first  objection 
was  made,  I  limited  the  answer  to  the  defend- 
ant who  had  made  the  statement.  As  the  trial 
developed,  I  observed  to  counsel,  so  they  would 
be  advised,  that  possibly  a  statement  under  the 
circumstances,  might  be  taken  here  in  this  sort 
of  a  case,  against  a  party,  when  made  in  his 
absence,  and  you  are  instructed,  gentlemen  of 
the  jury,  that  if  you  believe  in  this  case  that 
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the  defendant  Pappas  and  the  defendant  Fergu- 
son, entered  into  a  conspiracy  or  confederation, 
and  including  the  defendant  Thompson,  if  the 
testimony  warrants  it,  but  if  they  entered  into  a 
conspiracy  or  confederation  for  the  purpose  of 
having  transported  and  sold  this  whiskey 
charged  in  this  indictment,  then  you  are  in- 
structed that  a  statement  made  by  either  of  the 
parties  in  the  absence  of  the  other  party  would 
be  admissible  in  evidence  in  this  trial  against 
such  other  party,  the  theory  being  that  if  the 
parties  entered  into  a  conspiracy  or  confedera- 
tion, then  each  party  entering  into  that  con- 
spiracy or  confederation,  constituted  the  other 
party  his  agent  for  the  purpose  of  carrying 
forward  the  particular  thing  that  they  had  con- 
spired to  do,  and  when  a  person  constitutes  an- 
other his  agent  to  do  a  particular  thing,  then  he 
is  bound  by  what  the  person  does  or  says,  in 
carrying  out  that  particular  thing. 

So,  in  this  case,  if  you  believe  that  the  de- 
fendant Pappas,  and  the  defendant  Ferguson 
entered  into  a  conspiracy,  whether  the  defend- 
ant Thompson  was  a  part  of  that  conspiracy  or 
not,  then  believing  that  to  be  established  in  your 
mind,  you  would  have  a  right  to  consider  a 
statement  made  by  either  of  the  defendants  in 
the  absence  of  the  other,  testified  to  in  this  case. 

But,  if  such  conspiracy  or  confederation 
has  not  been  established,  then  you  may  not  con- 
sider a  statement  testified  to  as  made  here  in 
the  absence  of  such  defendant,  against  that  de- 
fendant, but  it  can  only  be  considered  against 
the  person  who  made  it."  (Tr.  pp.  114-117). 
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MR.  CHAVELLE :  I  take  exception  to  the  in- 
structions of  the  Court  relating  to  conspiracy.  I 
contend  there  is  no  evidence  of  any  such  an  agree- 
ment. 

THE  COURT:  Very  well.  You  may  retire, 
gentlemen  of  the  jury  (Tr.  pp.  199-120). 

Assignment  No.  III. 

The  Court  erred  in  refusing  to  grant  defend- 
ants' motion  for  a  new  trial  on  the  following 
grounds : 

1.  That  the  said  verdict  was  against  and  con- 
trary to  the  said  law. 

2.  That  the  said  verdict  was  against  and  con- 
trarv  to  the  said  evidence. 


ARGUMENT. 

Error  in  the  admission  of  evidence  is  claimed 
under  Assignment  No.  1.  Assignment  No.  2  is  di- 
rected to  the  error  in  the  instructions  given  by  the 
Court  and  Assignment  No.  3  goes  to  the  merits  of 
the  entire  case  upon  the  Court's  refusal  to  grant  a 
new  trial. 

The  first  division  of  Assignment  No.  1  goes  to 
the  admission  by  the  Court  of  the  testimon}^  of  Pro- 
hibition agents  as  to  what  Tom  Pappas,  an  alleged 
deputy  sheriff,  said  to  them  after  his  arrest  and  the 
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arrest  of  the  plaintiffs  in  error  Ferguson  and 
Thompson,  while  they  were  being  examined  by  the 
said  prohibition  agents  separately ;  said  declarations 
being  made  by  said  Pappas  without  the  presence 
of  said  plaintiffs  in  error  Ferguson  and  Thompson ; 
and  further,  upon  reports  made  by  Tom  Pappas  to 
the  deputy  sheriffs,  and  to  Pappas'  own  statement 
after  he  was  under  arrest  as  to  the  position  he  bore 
to  the  plaintiffs  in  error,  which  was  admitted  to  go 
to  the  jury  over  the  objection  of  their  counsel,  and 
which  was  prejudicial  to  the  said  plaintiffs  in  error 
and  contrary  to  law. 

The  theory  upon  which  the  Court  proceeded, 
after  persistently  sustaining  the  objections  to  this 
class  of  evidence,  was  that  when  a  conspiracy  is 
once  established,  acts  or  admissions  of  any  one  of 
the  conspirators  in  pursuance  of  the  conspiracy 
and  while  it  continues,  are  admissible  against  the 
others,  upon  the  theory  that  the  conspirators  are 
agents  for  one  another  in  the  common  enterprise. 
Connecticut  Mittiial  Life  Ins.  Co,  vs.  Hilhnan, 
188  U.  S.  218. 

But  the  preliminary  question  whether  sufficient  evi- 
dence of  a  conspiracy  has  been  adduced  must  always 
he  ansivered  by  the  Court  in  the  affirmative  as  the 
general  rule  of  evidence,  excluding  hearsay,  will 
render  an  admission  of  one  of  the  conspirators  in- 
admissible against  the  others. 

In  this  case  it  is  admitted  there  is  no  charge 
of  a  conspiracy.     Nor  is  it  necessary  there  should 
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have  been  such  a  charge,  but  the  question  itself 
must  have  been  answered  by  the  Court  before  the 
declarations  and  acts  of  a  conspirator  could  be  ad- 
mitted against  his  co-conspirator.  The  Court  did 
not  ansv^er  this  question  itself,  but  as  we  shall  later 
see,  passed  it  to  the  jury  to  decide  whether  or  not 
there  was  a  conspiracy,  even  though  the  alleged 
declarations  which  were  objectioanble  were  made  by 
the  alleged  conspirator  after  his  arrest  when  the 
conspiracy,  if  any,  must  have  ceased.  There  was 
no  charge  of  a  conspiracy  nor  did  the  Government 
attempt  to  prove  one.  The  transaction  was  clearly 
an  agreement  between  the  Government  agent,  Moor- 
ing, and  the  plaintiff  in  error,  Tom  Pappas,  for  the 
sale  and  delivery  of  whiskey  by  Pappas  to  Moor- 
ing. Subsequently  and  after  his  arrest,  Pappas 
sought  to  escape  the  consequences  of  his  acts  and 
declarations  by  stating  that  he  was  himself  a  deputy 
sheriff  and  employed  by  the  sheriff  of  King  County 
to  locate  the  cache  of  Ferguson ;  that  he  is,  himself, 
innocent  of  any  wrongdoing  except  that  of  attempt- 
ing to  apprehend  a  violator  of  the  law  named  Fer- 
guson. These  admissions  and  declarations  com- 
municated to  the  Federal  prohibition  agents  and  to 
the  deputy  sheriffs  are  received  by  the  Court  as 
evidence  against  plaintiffs  in  error  Ferguson  and 
Thompson.  In  this  case  there  is  an  entire  absence 
of  evidence  to  prove  an  unlawful  combination  be- 
tween Pappas  and  Ferguson.  There  is  no  rule 
which  renders  the  declarations  of  an  alleged  con- 
spirator, given  second-handed,  admissible  to  prove 
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the  existence  of  a  conspiracy.  Such  declarations 
are  made  competent  only  after  the  conspiracy  has 
been  shown  to  exist. 

The  case  of  Stager  vs,  U,  S.,  233  Fed.  510,  at 
page  513  reversed  the  lower  court  because  the  pre- 
liminary question  as  to  whether  or  not  sufficient 
evidence  of  conspiracy  had  been  offered  was  not 
not  answered  by  the  Court  and  the  general  rule 
of  excluding  hearsay  which  would  render  an  ad- 
mission of  one  of  the  conspirators  inadmissible 
against  the  others  should  have  been  exercised  by 
the   Court. 

In  the  case  at  bar  the  existence  of  a  conspiracy 
was  not  shown  and  there  was  not  a  particle  of  com- 
petent evidence  of  a  conspiracy.  But,  nevertheless, 
the  declarations  and  admissions  of  Pappas  Avere 
admitted  as  against  Ferguson  and  Thompson. 

In  the  case  of  Hanger  vs.  U.  S,,  173  Fed.  59, 
the  court  said: 

''It  is  a  well  settled  principle  of  evidence 
that  in  a  trial  on  an  indictment  for  conspiracy, 
after  the  unlawful  agreement  has  been  shown, 
the  acts  and  declarations  of  co-conspirators  are 
admissible  as  a  part  of  the  res  gestae.  For  this 
reason  the  conspiracy  must  be  proved  prima 
pacie  or  such  acts  and  declarations  are  inad- 
missible. 

3   Greenleaf   on  Evidence    (16th   Ed.),    Sec. 
94,  Note  1. 
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In  this  case  there  is  an  entire  absence  of  evidence  to 
prove  the  imhiwful  combination,  the  only  evidence 
being  that  Pappas  was  engaged  as  a  deputy  sheriff 
to  apprehend  Ferguson  and  to  locate  his  cache  of 
200  cases  of  whiskey  and  it  was  agreed  with  Moor- 
ing to  sell  him  the  whiskey;  and  that  after  he 
brought  Mooring  and  Ferguson  together  he  w^as 
going  to  notify  the  sheriff.  But  he  never  had  any 
agreement  with  Ferguson  except  that  his  car  was 
broken  down  and  he  had  engaged  Ferguson  and  his 
car.  Mooring  and  Ferguson  had  never  met  unti] 
after  the  arrest.  Pappas  never  alleged  any  agree- 
ment with  Ferguson  or  Thompson,  nor  was  any 
attempted  to  be  proved. 

The  case  last  cited  holds  that  only  after  the 
unlawful  combination  has  been  established,  so  as 
to  make  the  acts  and  declarations  competent  as 
evidence,  are  such  acts  and  declarations  as  were 
committed  and  made  in  the  course  of  the  conspir- 
acy and  in  the  furtherance  of  its  object  admissible. 
The  declarations  of  Pappas  which  were  admitted 
in  the  trial  of  this  case,  were  as  the  record  shows, 
made  after  his  arrest  and  after  the  overt  act  had 
been  committed  and  the  purpose  of  the  alleged 
conspiracy  had  been  accomplished.  For  these  fur- 
ther reasons  the  declarations  were  inadmissible  as 
evidence  against  the  plaintiffs  in  error,  Ferguson 
and  Thompson. 

^^In  all  cases  the  testimony  of  the  admis- 
sions or  loose  conversation  should  be  cautiously 
received,  if  received  at  all.    They  are  incapable 
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of  contradiction.  They  are  seldom  anything 
more  than  vague  expressions  of  a  witness  of 
what  he  thinks  he  has  heard  another  say,  stated 
in  his  own  language  without  the  qualifications 
or  restrictions,  the  tone,  manner  or  circum- 
stances which  attended  the  original  expression." 
Dalton  vs.  U.  S.,  63  U.  S.  442. 

It  is  not  necessary  to  refer  to  any  rule  or  to 
cite  any  authorities  in  regard  to  the  inadmissibility 
of  hearsay  evidence,  but  we  call  attention  to  a  lead- 
ing case  on  that  subject: 

Queen  vs.  Hepburn^  1  U.  S.  290. 

The   Court  cannot  assume  the  existence  of  a 
conspiracy  for  the  purpose  of  receiving  evidence  of 
the  acts  or  declarations  of  an  alleged  conspirator. 
People  vs.  Smith,  162  N.  Y.  520. 

But  the  acts  and  declarations  in  order  to  be 
admissible  must  have  been  made  in  furtherance  of 
the  common  design.  Acts  and  declarations  of  con- 
spirators which  do  not  relate  to  the  conspiracy  or 
which  are  not  in  furtherance  thereof  are  not  ad- 
missible over  objection. 

Dolan  vs.  United  States,  123  Fed.  52 
United  States  vs.  Reid,  210  Fed.  486 
Shea  vs.  United  States,  251  Fed.  440 
United  States  vs.  Schenck,  253  Fed.  212 ; 
Boyle  vs.  United  States,  259  Fed.  803; 
Holsman  vs.  United  States^  248  Fed.  103 ; 
Harrington  vs.   United  States,  267  Fed.  97; 
Parilla  vs.  United  States,  280  Fed.  761. 
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In  order  that  the  acts  or  declarations  of  a  con- 
spirator shall  be  admissible  against  a  co-conspirator 
they  must  have  been  done  or  made  during  the  exist- 
ence of  the  conspiracy. 

Steer  vs,  IJ.  S.,  192  Fed.  11. 

Logan  vs.  United  States^  144  U.  S.  263; 

Goll  vs.  United  States,  166  Fed.  419 ; 

Fain  vs.  United  States,  209  Fed.  525 ; 

Feder  vs.  United  States,  257  Fed.  694. 

It  is  not  permissible  to  introduce  in  evidence  as 

against  a  conspirator  the  acts  or  declarations  of  a 

co-conspirator  which  were  done  or  made  after  the 

conspiracy  had  come  to  an  end. 

McDonald  vs.  U.  S.,  241  Fed.  973 ; 
Erber  vs.  U.  S.,  234  Fed.  221 ; 
Farr  vs.  U.  S.,  209  Fed.  525. 

Arrest  of  the  co-conspirators  usually  will  pre- 
clude so  effectually  any  further  concerted  action  as 
to  put  an  end  to  the  conspiracy  and  acts  or  declara- 
tions of  one  conspirator  after  his  arrest  are,  there- 
fore, not  admissible  against  another. 
Hanger  vs.  U.  S.,  173  Fed.  54. 

The  last  case  cited,  as  in  the  case  at  bar,  is 
where  the  declarations  complained  of  were  made 
by  the  declarant  after  his  arrest. 

Where  although  several  persons  are  charged 
with  the  same  crime  it  is  not  shown  that  there  was 
a  conspiracy  between  them,  the  acts  or  declarations 
of  one,  done  and  uttered  out  of  the  presence  or  hear- 
ing of  another,  are  not  admissible  against  the  latter. 
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Fitzpatrick  vs.  U.  S.,  178  U.  S.  304; 

Sparf  vs.  IJ.  S.,  156  U.  S.  51 ; 

Hayes  vs.  U.  S.,  231  Fed.  106 ;  affirmed  242 

U.  S.  470; 
Itotv  vs.  U.  S.,  223  Fed.  25; 
Tresca  vs.  U.  S.,  183  Fed.  736. 

The  general  rule  is  that  the  existence  of  the 
conspiracy  must  be  proved,  at  least  prima  facie,  to 
the  satisfaction  of  the  judge,  before  the  declarations 
or  acts  are  admitted  in  evidence. 

Underhill  Criminal  Evidence,  Third  Edition, 

966,  Sec.  720; 
Stager  vs.  United  States,  233  Fed.  510. 

What  was  in  the  trial  Court's  mind  in  admit- 
ting the  evidence  of  the  various  prohibition  agents 
and  the  deputy  sheriffs  with  reference  to  the  state- 
ments made  to  them  by  Tom  Pappas  after  his  arrest 
when  he  had  previously  so  consistently  ruled  against 
the  admission  of  the  same  evidence  is  without  the 
province  of  counsel  to  explain,  as  the  trial  Court, 
itself,  utterly  failed  to  answer  the  question  that 
there  was  a  conspiracy  between  the  various  plaintiffs 
in  error,  and  there  is  not  a  scintilla  of  evidence  in 
the  case  which  would  warrant  such  a  finding. 

The  submission  of  such  evidence  to  a  jury  was 
highly  prejudicial  to  the  plaintiffs  in  error,  Fergu- 
son and  Thompson,  in  that  it  submitted  for  their 
consideration  the  rankest  kind  of  hearsay  testimony, 
in  conjunction  Avith  the  Court's  instruction  that 
that  such  a  confederation  might  exist,  where  there* 
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was  neither  the  charge  nor  the  proof  to  sustain  it. 
It  gave  the  jury  the  opportunity  to  assume  that 
Ferguson  was  a  huge  operator  in  the  illicit  occupa- 
tion of  bootlegging,  having  on  hand  a  cache  of  over 
200  cases  which  the  authorities  were  tyring  to  lo- 
cate, and  the  deputy  sheriffs  were  permitted  to 
testify  that  this  was  their  purpose  in  employing 
Pappas,  while  the  evidence  clearly  disproved  any 
such  actual  condition,  an  destablished  only  that  Fer- 
guson, by  reason  of  a  circumstance  that  Pappa's 
car  happened  to  be  out  of  repair,  was  himself  en- 
gaged, together  with  his  automobile,  by  Pappas. 
This  was  Pappas'  statement  to  Mooring  at  the  time 
the  agreement  for  the  purchase  of  the  liquor  and 
sale  were  consummated,  and  was  the  statement  of 
all  the  prohibition  agents  as  to  the  actual  facts  lead- 
ing up  to  the  arrest. 

Thompson  was  only  injected  into  the  deal  by 
having  the  misfortune  to  have  met  his  acquaint- 
ance, Ferguson,  and  being  asked  to  ride  along. 
There  is  no  other  evidence  by  any  of  the  witnesses, 
even  Pappas,  that  Thompson  had  a  cache  or  that 
he  was  trying  to  apprehend  him.  He  sureh^  was  not 
a  member  of  any  confederation  to  violate  the  lav/, 
and  still  all  of  the  testimony  of  the  various  wit- 
nesses as  to  what  Pappas  told  them,  after  he  had 
been  arrested  and  was  trying  to  escape  the  conse- 
quences of  his  acts  leading  up  to  the  making  of  an 
agreement  with  the  Government  agent.  Mooring, 
and  after  the  existence  of  any  alleged  conspiracy 
must   have   ceased,   resulted   in    Thompson's   being 
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drawn  into  a  drag  net  that  whether  the  plaintiffs 
in  error  had  been  either  three  or  fifty,  under  the 
Court's  admission  of  the  testimony  complained  of, 
they  would  probably  all  have  been  convicted,  inno- 
cent or  guilty. 

The  only  conclusion  that  can  be  drawn  from 
the  admission  of  this  testimony  was  that  Ferguson 
was  a  bad  man ;  that  the  authorities  were  after  him ; 
that  the  secret  reports  in  the  sheriff's  office  dis- 
closed this  state  of  affairs;  all  upon  the  testimony 
of  witnesses  whom  the  jury  in  all  respects  believed 
by  reason  of  their  official  positions  as  sheriffs  and 
prohibition  agents,  and  under  the  direction  of  the 
court  that  they  had  a  right  to  receive  and  weigh 
this  character  of  hearsay  evidence. 

The  only  agreement  disclosed  in  the  case  by  the 
evidence  was  the  agreement  between  Mooring  and 
Pappas,  and  neither  Pappas  nor  any  of  the  other 
witnesses  testified  that  Ferguson  or  Thompson  were 
members  of  any  confederation,  but  instead  Pappas 
was  an  officer  pursuing  Ferguson,  fully  deputized 
so  to  do  in  order  to  apprehend  him  for  ^dolation 
of  the  law  or  to  locate  his  cache.  Where  at  any 
time  there  was  any  evidence  of  any  confederation 
between  Pappas  and  Ferguson  and  Thompson,  the 
record  fails  to  disclose.  The  Court  left  the  ques- 
tion as  to  whether  there  was  a  conspiracy  un- 
answered and  submitted  that  the  jury  might  con- 
sider this  objectionable  testimony  if  they  found  that 
a  conspiracy  existed,  without  having  first  himself 
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answered  this  question;  that  sufficient  evidence  of 
a  conspiracy  had  been  adduced  that  the  Court 
might  answer  in  the  affirmative  that  a  conspiracy 
existed;  and  it  was  upon  this  character  of  hearsay 
evidence  that  the  plaintiffs  in  error  were  convicted. 

Second 

In  this  subdivision  we  will  discuss: 

Firsts  the  error  of  the  Court  in  instructing  the 
jury  in  relation  to  a  conspiracy  as  follows: 

^^You  are  instructed,  as  a  matter  of  law, 
any  statement  made  by  a  defendant  himself  is 
always  admtited,  but  a  statement  made  in  the 
absence  of  a  person,  so  that  he  did  not  have  an 
opportunity  to  contradict  or  to  deny  it,  is  not, 
as  a  general  rule  of  law,  admitted;'  and  at  the 
inception  of  the  trial,  when  the  first  objection 
was  made,  I  limited  the  answer  to  the  defendant 
who  had  made  the  statement.  As  the  trial  de- 
veloped, I  observed  to  counsel,  so  they  would  be 
advised,  that  possibly  a  statement  under  the 
circumstances,  might  be  taken  here  in  this  sort 
of  a  case,  against  a  party,  when  made  in  his 
absence,  and  you  are  instructed,  gentlemen  of 
the  jury,  that  if  you  believe  in  this  case  that 
the  defendant  Pappas  and  the  defendant  Fergu- 
son, entered  into  a  conspiracy  or  confederation, 
and  including  the  defendant  Thompson,  if  the 
testimony  warrants  it,  but  if  they  entered  into 
a  conspiracy  or  confederation  for  the  purpose 
of  having  transported  and  sold  this  whiskey 
charged  in  this  indictment,  then  you  are  in- 
structed that  a  statement  made  bv  either  of  the 
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parties  in  the  absence  of  the  other  party  would 
be  admissible  in  evidence  in  this  trial  against 
such  other  party,  the  theory  being  that  if  the 
parties  entered  into  a  conspiracy  or  confedera- 
tion^ then  each  party  entering  into  that  con- 
spiracy or  confederation,  constituted  the  other 
party  his  agent  for  the  purpose  of  carrying 
forward  the  particular  think  that  they  had  con- 
spired to  do,  and  when  a  person  constitutes 
another  his  agent  to  do  a  particular  thinv,  then 
he  is  bound  by  what  the  person  does  or  says, 
in  carrying  out  thta  particular  thing. 

So,  in  this  case  if  you  believe  that  the  de- 
fendant Pappas,  and  the  defendant  Ferguson 
entered  into  a  conspiracy,  whether  the  defend- 
ant Thompson  was  a  part  of  that  conspiracy  or 
not,  then  believing  that  to  be  established  in 
your  mind,  you  would  have  a  right  to  consider 
a  statement  made  by  either  of  the  defendants 
in  the  absence  of  the  other,  testified  to  in  this 
case. 

But,  if  such  conspiracy  or  confederation 
has  not  been  established,  then  3^ou  may  not  con- 
sider a  statement  testified  to  as  made  here  in 
the  absence  of  such  defendant,  against  that  de- 
fendant, but  it  can  only  be  consided  against  the 
person  who  made  it. 


?? 


MR  CHAVELLE:  I  take  exception  to  the 
instructions  of  the  Court  relating  to  conspiracy.  I 
contend  there  is  no  evidence  of  any  such  agreement. 

THE  COURT:  Very  well.  You  may  retire, 
gentlemen  of  the  jury.     (Tr.  pp.  119,  120).  , 

The  cases  cited  in  support  of  the  first  assign- 
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ment  of  error  in  subdivision  one  are  applicable  here, 
but  particular  reference  may  be  made  to  the  case  of 
Hanger  vs.  United  States,  173  Fed.  59.  There  de- 
fendant's counsel  objected  to  the  admission  of  testi- 
mony and  was  overruled  b  ythe  Court  and  duly  ex- 
t/  1/  «/ 

cepted.  Previously  the  Court  seems  to  have  admit- 
ted this  statement  of  Menear  on  the  ground  that  it 
was  a  declaration  of  a  co-cons|)irator,  for  the  Court 
charged  the  jury:  That  if  they  believe  from  the 
evidence  that  the  defendant  was  an  accomplice  or 
co-conspirator  with  the  witness,  George  Menear,  for 
the  making  or  passing  of  counterfeit  coin,  that  any 
statement  or  confession  made  by  Menear,  while  con- 
spiracy between  him  and  defendant  existed  is  evi- 
dence against  the  defendant. 

In  this  case  there  was  an  entire  absence  of  evi- 
dence to  prove  the  unlawful  combination  between 
Menear  and  the  defendant.  It  is  true  that  Menear 
stated  to  Washer,  so  Washer  testified,  that  about 
the  1st  of  October,  1915,  he,  Menear,  and  the  defend- 
ant entered  into  an  agreement  or  conspiracy  to 
make  and  pass  counterfeit  coin.  But  as  to  that  fact 
the  declaration  of  Menear  was  only  hearsay.  There 
is  no  rule  which  renders  the  declarations  of  an  al- 
leged conspirator,  given  second-handed,  admissible 
to  prove  the  existence  of  the  conspiracy.  Such 
declarations  are  made  competent  only  after  the  con- 
spiracy had  been  shown  to  exist.  In  this  view  the 
alleged  declarations  of  Menear  were  clearly  incom- 
petent. If,  however,  the  unlawful  combination  be- 
tween Menear  and  the  defendant  had  been  establish- 
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ed  so  as  to  make  the  acts  and  declarations  of  Menear 
competent  as  evidence  on  the  trial  of  the  defendant, 
such  acts  and  declarations  of  Menear  as  were  com- 
mitted or  made  in  the  course  of  the  conspiracy  and 
in  furtherance  of  its  object  would  have  been  admis- 
sible. The  declarations  of  Menear  which  were  ad- 
mitted in  the  trial  of  this  case,  were  as  the  record 
shows,  after  the  overt  act  had  been  committed  and 
the  purpose  of  the  alleged  conspiracy  had  been  ac- 
complished. For  these  reasons  the  said  declarations 
were  inadmissible  as  evidence  against  the  defendant. 

In  the  case  at  bar  it  was  after  the  arrest  of 
Pappas,  when  he  was  taken  to  the  prohibition  di- 
rector's office,  that  he  made  the  declarations  which 
were  admitted  against  the  plaintiffs  in  error,  Fer- 
guson and  Thompson.  Under  this  instruction  of  the 
Court,  in  which  the  Court  admitted  the  general  rule 
that  ^^ hearsay"  evidence  is  in  its  own  nature  inad- 
missible. That  this  character  of  testimony  pre-sup- 
poses  some  better  testimony  which  might  be  adduced 
in  the  particular  case  is  not  the  sole  ground  for  its 
exclusion.  Its  intrinsic  weakness,  its  incompetency 
to  satisfy  the  mind  of  the  existence  of  the  fact  and 
the  frauds  which  might  be  practised  under  its  cover, 
combine  to  support  the  rule  that  hearsay  evidence 
is  totally  inadmissible. 

And  our  own  Circuit  Court  in  Dolan  vs.  United 
States,  123  Fed.  52,  reversed  116  Fed.  578,  after 
granting  a  petition  for  rehearing,  in  said  case  said, 
''One  of  the  instructions  that  is  deserving  of  careful 
consideration  reads  as  follows: 
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^^If  from  the  evidence  you  find  that  at  the 
time  Wilson  Meisner  made  the  statement  as 
testified  to  by  Palmer,  the  defendant  Dolan  was 
already  in  collusion  and  conspiracy  with  the 
defendants  Allen  and  Hawkins,  or,  as  a  result 
of  the  communication  of  the  statement  made  bv 
•Meisner,  Dolan  joined  Allen  and  Hawkins  soon 
following  such  statement,  and  that  when  said 
Wilson  Meisner  used  this  pronoun  ^he'  in  the 
conversation  referre  dto  by  Palmer,  he  meant, 
and  was  understood  to  mean  R.  J.  Embleton,  it 
is  circumstances  you  may  consider." 

While  the  Court  in  giving  this  instruction  ad- 
mitted what  was,  indisputably,  hearsay  testimony, 
he  did  not  pretend  to  caution  the  jury  that  there 
ought  not  to  be  a  conviction  on  such  testimony  with- 
out corroboration,  and  that  the  corroboration  in  the 
case  must  come  from  other  evidence  than  the  tes- 
timony of  co-conspirators. 

United  States  vs.  Logan,  45  ed.  872,  reversed 

on  other  grounds  in  144  U.  S.  263 ; 
United  States  vs.  Sacia,  2  ed.  754; 
United  States  vs.  Smith,  16  Fed.  322. 

The  whole  question  was  a  matter  of  the  com- 
petency of  the  evidence,  and  addressed  to  the  Court, 
not  to  the  jury,  and  it  was  without  the  province  of 
the  jury  to  pass  upon  the  competency  of  the  evi- 
dence; and  the  Court  instructed  the  jury,  as  hereto- 
fore, to  find  what  it  was  wholly  in'  his  province  to 
determine. 

Stager  vs.  United  States,  233  Fed.  510,  page 
513   (infra). 
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Tom  Pappas,  one  of  the  plaintiffs-in-error  was 
charged  with  the  crime  of  violating  the  National 
Prohibition   Act,    as   follows: 


TWO 


1.  Having  possession  on  June  30th,  1922, 
at  Seattle,  of  the  following  intoxicating  liquors 
containing  more  than  one-half  percent  by  volume 
of  Alcohol,   to-wit: 

(a)  Forty-six    bottles,    each    containing 
one-fifth   gallon   of   whiskey. 

(b)  One  hundred  twenty  pints  of  beer, 

2.  Transportation  on  the  same  day  at  the 
same  place  of  the  same  intoxicating  liquors. 

3.  Sale  on  the  same  day  at  the  same  place 
of  the  same  intoxicating  liquors. 

The  Jury  found  plaintiff-in-error  Tom 
Pappas  guilty  on  all  three  counts. 

He  was  sentenced  to  imprisonment  for  six 
months  in  the  King  County  Jail  in  King  County, 
Washington,  and  to  pay  a  fine  of  Five  Hundred 
($500.00)    Dollars  and  costs. 

ASSIGNMENTS  OF  ERROR 

1.  That  the  Court  erred  in  allowing  testi- 
mony to  go  to  the  jury  during  the  trial  of  said 
cause,  over  the  objection  of  plaintiff-in-error^s 
counsel,  of  the  testimony  of  various  witnesses  as 
to  the  statements  made  without  the  presence  of 
plaintiff-in-error  as  to  the  three  charges  contained 
in  the  indictment. 
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2.  That  the  said  Court  erred  in  allowing  test- 
timony  to  go  to  the  jury  during  the  trial  of  the 
case,  over  the  objection  of  plaintiff-in-error's  coun- 
sel, which  was  excepted  to  at  the  time  by  the  plain- 
tifF-in-error's  counsel,   and  exception   allowed. 

3.  That  the  said  Court  erred  in  overruling 
the  plaintiff-in-error's  motion  for  a  new  trial. 

4.  That  the  said  Court  erred  in  instructing 
the  jury  with  relation  to  a  conspiracy,  and  further 
instructing  the  jury  that  if  they  found  a  conspir- 
acy, the  evidence  of  one  of  the  plaintiffs-in-error 
might  be  used  against  all,  to  which  plaintiff-in- 
eiTor  excepted   and  exception   allowed. 

5.  That  the  Court  erred  in  failing  to  instruct 
the  jury  that  the  statement  of  a  conspirator  is  not 
evidence  against  his  co-conspirator,  unless  there 
is  other  corroborating  testimony. 

6.  That  the  Court  erred  in  denying  the  mo- 
tion of  plaintiff-in-error  to  dismiss  the  indictment 
and  for  an  instructed  verdict  for  the  plaintiff -in 
error  upon  the  following  grounds: 

(a)  That  the  plaintiff-in-error  was 
acting  as  a  Deputy  Sheriff  of  King  County,  and 
vvas  under  the  direction  of  deputies  of  the  Sheriff 
of  King  County  in  the  transaction. 
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(b)  The  testimony  affirmatively  shows 
that  the  plaintiff-in-error  was  acting  in  the  trans- 
action without  any  criminal  intent  whatever  and 
in  furtherance  of  the  enforcement  of  the  lavv'  by 
his  superior  officers. 

(c)  That  the  entire  evidence  failed  to 
shov/  that  the  plaintiff-in-error  transported  the 
liquor  as  charged  in  the  indictment. 

(d)  That  the  entire  evidence  failed  to 
show  that  the  plaintiff-in-error  had  in  his  posses- 
sion the  liquor  as  charged  in  the  indictment. 

(e)  The  testimony  affirmatively  shews 
that  the  plaintiff-in-error  did  not  commit  the  of- 
fense of  selling  the  liquor  charged  in  the  indict- 
ment but  the  acts  therein  alleged  and  essential 
to  the  crime  charged,  were  the  acts  of  other  per- 
sons than  the  plaintiff-in-error,  but  instead  the 
proof  of  the  defendant-in-error  showed  that  the 
sale  of  liquor  essential  to  the  proof  of  the  crime 
charged  v/as  another  person's  crime,  and  no  com- 
petent testimony  was  offered  to  connect  plaintiff- 
in-error  v/ith  the  offense  charged. 

That  for  about  five  years  last  past  Tom  Pappas, 
one  of  the  plaintiffs-in-error  has  held  a  commission 
as  a  Deputy  Slieriff  of  King  County,  Washington, 
and  as  such  Deputy  Sheriff  has  been  employed  by 
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the  present  Sheriff  Matt  Starv/ich  and  his  prede- 
cessor, John  Stringer,  from  time  to  time  on  special 
assignments  or  details  to  obtain  evidence  and  make 
arrests  on  particular  cases;  among  other  cases  as- 
signed to  him  he  obtained  evidence  of  the  oper- 
ation of  the  largest  still  which  has  been  seized  in 
King  County,  and  assisted  in  the  seizure  of  said 
still  and  the  arrest  and  conviction  of  the  operator 
thereof:  He  has  not  received  a  regular  monthly 
salary  from  the  sheriff  for  his  services,  but  has 
been  compensated  for  the  work  done  by  him  from 
time  to  time  as  aforesaid. 

That  prior  to  June  29th,  1922,  Matt  Starwich, 
as  Sheriff  of  King  County,  Washington,  called  him 
and  requested  that  he  investigate  and  obtain  evi- 
dence of  the  operation  of  one  Charles  L.  Ferguson, 
co-plaintiff-in-error  in  this  case;  that  Sheriff 
Starwich  requested  him  to  confer  with  Deputy 
Sheriff  J.  C.  Hill  and  Deputy  Sheriff  Earl  Ram- 
age  and  take  his  instructions  from  them.  He  was 
instructed  to  gain  the  confidence  of  Ferguson  by 
Vv^hatever  means  were  necessary;  that  after  re- 
ceiving said  instructions  he  got  in  touch  with  the 
said  Ferguson  and  also  with  one  H  .V.  Mooring, 
and  arranged  v/ith  Ferguson  and  Mooring  that 
Ferguson  should  sell  and  deliver  to  Mooring  the 
liquor  mentioned  in  the  information  in  this  case; 
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He  went  with  Ferguson  in  the  latter's  auto- 
mobile to  the  residence  of  Mooring  in  the  City  of 
Seattle,  and  from  there  he  and  Ferguson  went 
away  in  the  said  automobile  for  the  purpose  of 
getting  the  liquor  and  delivering  it  to  Mooring; 
that  it  was  his  plan,  and  he  expected,  to  accom- 
pany Ferguson  to  the  latter  s  cache  for  the  pur- 
pose of  getting  the  liquor,  and  thus  ascertaining 
the  location  of  the  cache.  Ferguson,  however,  up- 
on leaving  Mooring's  house,  proceeded  in  his  ma- 
chine to  Sixth  and  Pike  Street  in  Seattle,  where 
Ferguson  got  in  touch  with  one  Oliver  Thompson,  the 
other  plaintifi-in-error.  Thompson  was  a  man 
v/hom  this  plaintiff-in-error  had  never  seen  nor 
known  before.  Ferguson  and  Thompson  there- 
upon had  some  conversation  together  and  stated 
to  this  plaintiff-in-error  that  they  would  not  at 
the  time  take  him  to  the  cache,  but  that  Ferguson 
and  Thompson  would  go  to  the  cache  and  get  the 
liquor  and  would  pick  him  up  in  about  twenty 
minutes  at  Times  Square  where  he  should  wait 
for  them.  He  did  wait  at  Times  Square  for  about 
an  hour  before  Ferguson  and  Thompson  returned. 
During  that  time  he  did  not  know  whether  Fer- 
guson and  Thompson  had  abandoned  him  and 
would  not  return  or  whether  they  would  return 
at  any   moment.     He   therefore   did   not   call   for 
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any  additional  assistance  from  the  Sheriff^s  office 
at  that  time  for  fear  of  exciting  the  suspicions  of 
Thompson  and  Ferguson  if  they  should  appear. 
Thompson  and  Ferguson  did  return  after 
about  an  hour's  absence,  bringing  with  them  in 
the  machine  the  liquor  mentioned  in  the  informa- 
tion in  this  case.  He  got  in  the  machine  with 
them  and  went  to  Mooring's  residence.  This  plain- 
tiff-in-error  got  out  of  the  machine  and  was  go- 
ing in  Mooring's  house  to  telephone  the  Sheriff's 
office.  Mooring  called  him  back  and  asked  that 
he  assist  in  pulling  a  tent  or  canvas  over  by  the 
garage.  He  complied  with  the  request  and  as  he 
did  Mooring  thrust  unto  this  plaintiff-in-error's 
hands  a  roll  of  currency  and  a  check  which  were 
rolled  up  with  a  rubber  band  around  them.  He 
started  to  protest  and  to  tell  Mooring  that  the 
money  did  not  belong  to  him  and  should  go  to  Fer- 
guson. Before  this  plaintiff-in-error  could  finish 
the  sentence  and  before  he  could  hand  the  money 
back  two  Federal  Prohibition  Agents  appeared  and 
informed  him  that  he  was  under  arrest.  He  in- 
formed the  prohibition  agents  at  that  time  that  he 
was  a  deputy  Sheriff  and  asked  permission  to  tel- 
ephone to  the  Sheriff's  office. 

On  the  trial  of  this  case,  Deputy  Sheriff  J.  C. 
Hill  and  Deputy  Sheriff  Earl  Ramage  testified  on 
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behalf  of  this  plaintiff-in-error  substantially  to 
the  same  facts  hereinabove  set  forth  with  relation 
to  this  plaintiff-in-error^s  commission  as  a  Dep- 
uty Sheriff.  They  testified  that  he  was  working 
under  their  instructions  and  in  his  official  capac- 
ity as  a  Deputy  Sheriff,  and  for  the  purpose  of  ob- 
taining evidence  concerning  Ferguson  and  his 
cache  in  the  very  transaction  for  which  he  was 
prosecuted  and  convicted.  In  good  faith  and  in 
obedience  to  the  instructions  of  the  Sheriff's  office, 
was  endeavoring  to  suppress  law  violation  and  was 
endeavoring  specifically  to  obtain  evidence  concern- 
ing said  Ferguson  and  his  supposed  supply  of 
liquor  for  the  purpose  of  the  prosecution  and  con- 
viction of  said  Ferguson  and  the  suppression  of 
his  illicit  dealings.  He  had  no  expectation  of  any 
gain  or  pecuniary  benefit  other  than  such  com- 
pensation as  he  would  be  paid  by  the  Sheriff  of 
King  County  for  his  services  in  the  matter.  He 
did  not  expect  to  receive  any  money  from  Mooring 
or  any  one  else  and  would  have  returned  the  mon- 
ey if  it  had  not  been  for  the  fact  that  he  was 
placed  under  arrest  immediately  after  the  m.oney 
was   thrust   into   his   hands. 

Respectfully   submitted, 
DANIEL  LANDON, 

Attorney  for  Tom  Pappas,  One  of 

the  Plaintiffs-in-error 
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STATEMENT  OF  THE  CASE 

The  plaintiffs  in  error,  Tom  Pappas,  Charles  H. 
Ferguson  and  Oliver  Thompson  were  found  guilty 
of  the  offense  of  the  possession,  transportation  and 
sale  of  intoxicating  liquor  in  violation  of  the  Act 


of  Congress  passed  October  28,  1919,  known  as  the 
National  Prohibition  Act,  on  the  30th  day  of  June, 
1922,  and  the  plaintiffs  in  error,  Tom  Pappas  and 
Charles  H.  Ferguson,  were  each  sentenced  to  serve 
a  term  of  six  months  in  the  county  jail  and  to  pay 
a  fine  of  $500,  while  the  defendant  Oliver  Thomp- 
son was  sentenced  to  serve  ninety  days  in  the 
County  Jail. 

The  undisputed  facts  of  the  case  are  as  follows: 
That  on  the  29th  day  of  June,  1922,  in  the  evening, 
H.  V.  Mooring,  a  National  Prohibition  Officer, 
made  arrangements  with  Tom  Pappas,  one  of  the 
plaintiffs  in  error,   for  the  delivery  and   sale  of 

whiskey  to  Mooring  on  the  following  day.  That 
about  2  o'clock  the  following  afternoon,  Pappas  and 
plaintiff  in  error,  Ferguson,  drove  up  to  Mooring's 
home  in  Ferguson's  car  and  Mooring  gave  Pappas 
an  order  for  2  cases  of  whiskey  to  be  delivered 
to  Mooring's  garage  as  soon  as  it  could  be  obtained ; 
that  Ferguson  and  Pappas  then  left  and  returned 
about  two  hours  later,  together  with  plaintiff  in 
error  Thompson,  and  about  9  sacks  of  liquor  con- 
sisting of  whiskey  and  beer;  that  they  drove  up  to 
and  into  the  alley  near  Mooring's  garage;  that 
Pappas  then  got  out  of  the  car  and  went  over  to- 
ward Mooring's  garage,  a  distance  of  about  15  or 


20  feet  to  where  Mooring  was  standing,  and  re- 
ceived from  Mooring  $55.00  in  currency  and  a 
check  for  $80.00  and  was  assisting  Mooring  in 
moving  a  piece  of  canvas  to  be  used  in  concealing 
the  liquor  when  he  (Pappas)  and  the  plaintiffs  in 
error  were  placed  under  arrest  by  Mooring  and  two 
other  Prohibition  agents  who  had  been  previously 
stationed  in  the  garage ;  none  of  the  liquor  had  been 
removed  from  Ferguson's  car. 

The  evidence  of  defendant  Pappas  during  the 
trial  admitted  substantially  all  of  the  transactions 
had  with  Mooring  leading  up  to  the  delivery  and 
sale  of  the  liquor,  but  he  attempted  to  explain  and 
justify  his  part  in  the  deal  upon  the  theory  that 
he  was  a  special  Deputy  Sheriff  of  King  County; 
that  he  owned  no  liquor  himself,  but  at  the  request 
of  the  office  of  the  Sheriff  of  King  County,  he  had 
been  endeavoring  to  locate  200  cases  of  liquor  which 
Ferguson  was  supposed  to  possess  in  a  cache  some- 
where; that  he  was  attempting  to  bring  Mooring 
and  Ferguson  together  and  would  in  that  manner 
locate  the  cache  and  have  Ferguson  and  Mooring 
arrested  after  the  sale  and  delivery  of  the  liquor; 
that  the  liquor  seized  belonged  to  Ferguson;  that 
Ferguson  would  not  go  after  the  liquor  until  he 
had  seen  the  party  to  whom  it  was  to  be  sold  and 


delivered;  that  after  he  (Ferguson)  had  satisfied 
himself  that  the  deal  was  all  right  by  visiting  Moor- 
ing in  advance,  he  went  after  Thompson,  to  whom 
he  referred  as  his  ^ ^partner ^^ ;  that  after  a  consulta- 
tion with  Thompson,  it  was  announced  that  Pap- 
pas  could  not  accompany  them  to  get  the  liquor 
and  they  would  pick  him  up  when  they  re- 
turned; that  this  refusal  was  due  to  their  distrust 
of  Pappas  at  that  time;  later  they  returned 
and  the  three  of  them  drove  to  Mooring's  garage 
and  that  while  Pappas  was  helping  Mooring  to 
move  a  tent  to  be  used  to  cover  the  liquor.  Mooring 
slipped  a  roll  of  currency  into  his  hands,  telling  him 
to  hold  it,  and  that  before  he  could  remonstrate  or 
notify  the  sheriff's  office  of  the  deal,  he  was  ar- 
rested. 

Defendant  Ferguson,  by  his  evidence,  attempted 
to  show  that  he  accidentally  met  Pappas  on  the 
street  and  at  the  request  of  Pappas,  he  drove  Pap- 
pas to  Mooring's  house  on  the  30th  of  June,  1922, 
the  afternoon  in  question;  that  Pappas  got  out  of 
the  car  and  had  a  conversation  with  Mooring 
''right  outside  the  car,''  but  that  Ferguson  did  not 
hear  any  of  it,  and  did  not  hear  Mooring  give  an 
order  for  any  liquor;  that  immediately  thereafter, 
Pappas  requested  him  to  drive  to  a  certain  house 


in  one  of  the  outlying  parts  of  Seattle,  to  get  a 
''couple  of  packages'';  that  when  he  and  Thomp- 
son, whom  he  met  quite  by  accident  at  the  Windsor 
Pool  Room,  arrived  at  the  place  designated,  he 
could  see  no  house,  but  some  men  whom  he  did  not 
know  were  standing  by  the  road  who  asked  him  if 
he  was  Ferguson  and  if  he  had  been  sent  by  Pap- 
pas,  and  they  put  the  sacks  in  his  car;  that  he 
was  not  the  owner  of  the  liquor  and  had  no  reason 
to  suspect  that  he  was  hauling  liquor,  or  that  he 
was  being  asked  to  haul  liquor;  that  at  no  time 
from  the  time  when  he  first  met  Pappas,  had  liquor 
been  mentioned  to  him;  that  he  was  hauling  the 
sacks  as  an  accommodation  only;  that  he  did  not 
hear  any  bottles  rattle  in  the  sacks;  that  he  did 
not  hear  any  of  the  conversation  between  Mooring 
and  Pappas  when  they  arrived  at  Mooring's  house 
the  second  time  for  delivery  of  liquor  and  did  not 
see  any  money  pass. 

Defendant  Thompson,  by  his  evidence,  attempted 
to  show  that  Ferguson  merely  asked  him  to  take 
a  ride  in  his  car;  that  he  had  no  interest  in  the 
liquor  or  in  the  transaction;  that  he  had  no  rea- 
son to  suspect  that  there  was  liquor  or  bottles  in 
any  of  the  9  sacks  placed  in  the  rear  of  the  car; 
that  he  had  known  Ferguson  for  a  number  of  years 


and  had  worked  for  him  ^^on  and  off"  as  an  engineer 
on  his  boats ;  that  he  was  nothing  more  or  less  than 
a  passenger  or  guest  in  Ferguson's  ear. 

ARGUMENT 

The  brief  of  the  plaintiffs  in  error,  Charles  H. 
Ferguson  and  Walter  Thompson,  presents  for  the 
consideration  of  this  court  three  questions,  viz. : 

(1)  Did  the  court  err  in  admitting  the  evi- 
dence of  the  prohibition  agents  of  declarations 
made  to  them  by  plaintiff  in  error  Tom  Pappas 
after  his  arrest  and  without  the  presence  of  the 
plaintiffs  in  error  Ferguson  and  Thompson  to  the 
previous  statements  of  the  said  Tom  Pappas  made 
to  the  deput  sheriffs  without  the  presence  of  the 
said  plaintiffs  in  error  Ferguson  and  Thompson  as 
to  their  violations  of  the  law,  and  the  statements 
of  the  plaintiff  in  error  Tom  Pappas  himself,  as  to 
what  was  said  to  him  by  the  plaintiffs  in  error  and 
what  he  said  to  the  sheriff  regarding  said  plaintiffs 
in  error  in  their  absence?  And  if  so,  was  it  preju- 
dicial error.) 

(2)  Did  the  court  err  in  overruling  the  motion 
in  arrest  of  judgment  and  for  a  new  trial  made  by 
the  counsel  for  plaintiffs  in  error? 


(3)     Was  the  jury  properly  instructed? 

In  the  trial  of  the  ease,  the  court  permitted  pro- 
hibition agents  to  testify  to  conversations  and  dec- 
larations made  to  them  b  Pappas  after  his  arrest 
upon  the  theory  that  they  were  binding,  first,  upon 
Pappas  himself  as  one  of  the  defendants,  and  sec- 
ond, that  if  it  should  develop  that  there  was  suffi- 
cient evidence  before  the  jury  to  permit  them  to 
find  that  a  conspiracy  existed  among  the  defend- 
ants to  violate  the  law,  that  said  declarations  and 
admissions  may  be  binding  upon  the  defendants 
Ferguson  and  Thompson,  although  made  in  their 
absence.  It  is  urged  by  counsel  for  plaintiffs  in 
error  that  none  of  these  statements  made  after  the 
arrest  were  admissible  until  the  court  had  first 
affirmatively  decided  that  a  conspiracy  existed.  The 
Government  concedes  that  as  a  general  statement 
of  law,  counseFs  position  is  correct  when  applied 
to  certain  cases,  but  contends  that  in  this  case  they 
were  properly  admissible  under  the  correct  instruc- 
tions and  guidance  of  the  court. 

In  the  case  of  State  vs.  Mann,  39  Washington 
150,  the  following  appears  in  a  case  where  the 
confession  of  a  wife  jointly  charged  with  a  hus- 
band with  the  crime  of  arson  made  after  arrest 
was  admitted  against  the  husband  over  objection 
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of  appellant   and   its  admission  was   assigned   as 
error,  the  court  said : 

^The  first  (objection)  is  that  the  confession 
of  one  conspirator  made  after  the  conspiracy 
has  come  to  an  end  can  not  be  given  in  evi- 
dence as  against  a  joint  conspirator.  A  long 
list  of  cases  is  cited  in  support  of  this  conten- 
tion and  undoubtedly  the  rule  is  correctly 
stated  in  the  case  of  the  appellant  but  as  we 
have  before  pointed  out,  the  appellant  was  in- 
formed against  and  tried  for  a  consummated 
offense,  not  for  conspiracy  with  another  or 
others  to  commit  an  offence,  and  the  rules 
applicable  to  the  admission  and  introduction 
of  evidence  in  the  one  case  are  not  the  same 
as  they  are  in  the  other.  *  *  *  In  order  to 
convict  the  appellant,  it  was  necessary  for  the 
state  to  prove  the  crime  as  alleged;  that  is  to 
say,  it  must  show,  first,  that  Nettie  Mann 
committed  a  crime  of  arson,  and  second,  that 
the  appellant  aided  and  abetted  her  therein. 
The  state,  in  order  to  prove  the  first  of  the  re- 
quests, resorted  to  any  evidence  which  would 
have  been  admissible  had  Nettie  Mann  her- 
self been  upon  trial.  This  would  include  her 
confessions  and  admissions,  as  well  as  any 
other  competent  evidence  tending  to  prove  the 
crime  as  laid.  But  it  is  thought  the  confes- 
sions were  inadmissible  because  they  impli- 
cated the  appellant.  Such  is  not  the  rule.  The 
jury  are  ordinarily  entitled  to  confessions  as 
they  are  made,  and  in  this  case  to  have  elim- 
inated from  the  confessions,  all  reference  to  the 


appellant  would  have  left  them  unintelligible 
and  incompetent  for  an  purpose.  The  authori- 
ties, so  far  as  we  have  been  permitted  to  ex- 
amine them,  uniformly  hold  that  the  act,  dec- 
larations and  confessions  of  the  principle  are 
admissible  as  evidence  on  a  separate  trial  of 
the  accessory/' 

In  44  Washington  207  at  page  209,  State  vs. 

Dilley,  the  court  said: 

''  'I  think  I  will  rule  this  way;  that  her 
statements  made  at  that  time,  if  she  made  any, 
are  competent  evidence  against  her  at  this  time. 
But  as  to  whether  or  not  it  constitutes  any 
evidence  against  the  other  two  defendants  de- 
pends upon  whether  or  not  proof  shows  that 
there  was  concerted  action  between  all  three 
of  the  defendants'.  We  think  this  was  mani- 
festly the  correct  ruling  at  the  time.  The  con- 
versations were  certainly  admissible  as  against 
Mrs.  Dilley.  As  the  State  could  not  introduce 
its  whole  chain  of  evidence  at  one  time  it  re- 
mained to  be  seen  whether  such  facts  would 
appear  as  would  make  it  admissible  against  the 
co-appellants.  The  parties  were  being  tried 
jointly,  and  such  evidence  as  was  admissible 
against  one  of  them  was  properly  admitted. 
Its  applicability  to  the  others  to  be  thereafter 
controlled  by  proper  instructions  when  all  of 
the  evidence  was  introduced.  For  convenience, 
the  acts  and  declarations  of  one  are  admitted 
before  sufficient  proof  of  a  conspiracy  is  given, 
the  State  undertaking  to  furnish  such  proof  at 
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a  subsequent  stage  of  the  cause.  1  Greenleaf, 
Evidence,  16  Ed.  184-A;  State  vs.  Winner,  17 
Kans.  298;  Underbill  Criminal  Evidence,  par. 
494.^' 

In  tbe  case  of  State  vs.  Williams,  62  Wasb.  286, 
at  page  290,  after  citing  tbe  next  preceding  quota- 
tion witb  approval,  tbe  Court  said : 

^In  tbe  several  cases  cited  by  tbis  Court, 
and  to  wbicb  we  bave  referred,  tbere  was  no 
cbarge  of  conspiracy  made  in  tbe  information, 
tbe  Dilley  case  and  tbe  McCann  case  being 
robbery  cases  and  tbe  charges  being  brought 
under  tbe  statute  defined  witb  crime.  It  is 
tbus  indicated  tbat  tbe  admissibility  of  sucb 
testimony  can  not  be  resolved  by  looking  to  tbe 
form  of  tbe  pleading.  It  must  be  decided  by 
reference  to  tbe  facts  and  circumstances  of 
tbe  particular  case.  If  tbe  defendant  be 
charged  witb  another,  and  the  facts  show  a 
concert  of  action,  a  verdict  will  not  be  over- 
thrown because  it  has  been  necessary  in  tbe 
development  of  the  case  to  show  tbe  conduct 
and  conversation  of  tbe  parties  and  if  in  the 
end  it  is  made  to  appear  tbat  both  of  tbe  de- 
fendants were  parties  to  tbe  crime.  3  Encyclo- 
pedia, Evidence  420,  Goins  vs.  State,  46  Ohio 
State  457;  21  N.  E.  476;  State  vs,  Montgomery, 
56  Iowa  195,  9  N.  W.  120. 

In  State  vs,  Pettit,  74  Wasb.  510  at  page  521, 
tbe  Court  said: 
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"There  is  sufficient  evidence  that  the  defend- 
ant and  his  wife  were  acting  in  concert  with  a 
common  criminal  design  to  make  the  declara- 
tions of  the  wife  admissible  as  against  her  hus- 
band the  defendant.  Where  concert  of  action 
is  shown,  every  party  thereto  becomes  a  party 
to  the  particular  as  well  as  the  subsequent 
acts  of  others  in  furtherance  of  the  common 
design.  In  1  Greenleaf  on  Evidence,  16th 
Edition,  par  184-a,  it  is  said: 

^ Every  one  who  does  enter  into  a  common 
practice  or  design  is  generally  deemed,  in  law, 
a  party  to  every  act  which  had  before  been 
done  by  the  others,  and  a  party  to  every  act 
which  may  afterwards  be  done  by  any  of  the 
others  in  furtherance  of  such  common  de- 
sign. 

In  16  Corpus  Juris,  p.  65,  par.  1288  we  find: 

"  *  *  *  When  on  a  joint  trial  of  sev- 
eral defendants,  evidence  of  declarations  by 
one  is  attempted  against  him,  although  not 
admissible  against  the  others  because  no  con- 
spiracy has  been  shown,  subsequent  proof  of 
the  conspiracy  authorizes  consideration  of  such 
evidence  against  all  defendants  shown  to  have 
been  parties  thereto.  181  Mass.  184,  63  N.  E. 
421.'' 

In  State  vs.  Wappenstein^  67  Wn.  502,  at  page 
511,  the  Court  quotes  from  8  Cyc,  682  as  follows: 

"On  account  of  the  difficulty  in  proving  the 
conspiracy  and  bringing  the  guilty  to  justice, 
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there  is  no  class  of  cases  in  which  it  has  seemed 
important  that  the  trial  judge  should  have  a 
large  discretion  as  to  the  order  in  which  evi- 
dence should  be  received,  and  this  discretion 
can  not  be  reviewed  on  error  except  in  clear 
cases  of  abuse.  It  is  frequently  said  that  the 
acts  and  declarations  of  one  conspirator  can 
not  be  admitted  in  evidence  against  his  fellow 
conspirator  until  proof  has  been  made  of  the 
existence  of  a  conspiracy.  There  is,  however, 
no  varying  rule  to  this  effect.  According  to 
the  court,  weight  of  authority  or  order  in  which 
the  testimony  shall  be  received  is  largely  in 
the  discretion  of  the  trial  court.  If  the  cir- 
cumstances of  the  case  are  so  peculiar  and 
urgent  as  to  require  it,  the  acts  and  declara- 
tions of  a  conspirator  may  be  introduced  in 
the  first  instance  before  proof  of  the  agree- 
menf 

In  the  case  of  Latham  vs.   United  States,  210 
Federal,  159  at  page  161,  the  Court  said: 

^In  this  connection  we  notice  that  the  trial 
court  instructed  the  jury  that  if  they  believed 
beyond  reasonable  doubt  that  there  was  a  com- 
mon practice  and  design  upon  the  part  of  John 
Northcott  and  Henry  Latham  that  the  witness, 
Bessie  Pettit,  should  be  transported  from 
Grand  Saline,  Texas,  to  New  Orleans,  Ala., 
over  the  line  of  a  common  carrier  in  interstate 
journey  for  the  purpose  of  prostitution,  then 
the  statements  made  by  Northcott  to  the  wit- 
ness, Bessie  Pettit,  bearing  upon  the  common 
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practice  and  design,  would  be  admissible  as 
evidence  against  the  defendant  Latham;  but, 
if  no  such  common  practice  or  design  was 
shown,  the  evidence  should  not  be  considered 
by  them  against  the  defendant  Latham.  There 
can  be  no  doubt  that  the  rights  of  the  defend- 
ant, with  regard  to  this  evidence,  were  fully 
protected." 

See  also 

Sparf  vs,  U.  S.,  156  U.  S.  51,  at  page  57. 

In  263  Federal  12,  at  page  15,  par.  2,  the  Court 

said : 

^When  it  is  said  that  error  was  committed 
in  allowing  the  attorney  for  Antoon  to  testify 
that  after  the  latter  had  told  the  former  as  to 
his  transaction  with  Samaras,  the  attorney  took 
Antoon  to  the  United  States  Attorney's  office, 
which  led  to  the  indictment  in  this  case.  We 
are  told  that  this  is  a  clear  violation  of  the 
rule,  that  what  is  said  or  done  by  one  of  the 
conspirators  after  the  conspiracy  is  ended  in 
the  absence  of  the  defendants  on  trial,  is  totally 
inadmissible.  The  rule  is  admitted,  but  its 
application  to  the  facts  is  denied.  On  his 
direct  examination,  Antoon  testified  that  he 
first  went  to  his  attorney  and  told  his  story 
and  that  his  attorney  took  him  to  the  District 
Judge  to  whom  he  confessed  his  crime.  The 
attorney  was  permitted  to  testify  that,  after 
Antoon  confessed  to  him,  instead  of  taking 
Antoon  first  to  the  district  attorney,  he  took 
him  direct  to  the    District    Judge.      This    is 
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simply  a  part  of  the  history  of  the  transaction^ 
and  as  such  the  Government  was  entitled  to  it. 
The  objection  at  all  events  seems  to  us  quite 
unimportant  and  we  fail  to  see  any  relation 
between  this  occurrence  and  the  rule  that  the 
statement  of  a  conspirator  in  the  absence  of 
his  common  conspirators,  after  the  conspiracy 
is  ended,  is  not  admissible/' 

In  279  Federal  255,  the  Court  said: 

''The  theory  of  the  prosecution  was  that 
Parisi  was  a  principle  and  that  he  had  aided, 
abetted,  etc.  Sara  Cina  and  Frank  in  making 
the  unlawful  sale  on  November  9  *  *  *^ 
That  it  was  not  necessary  that  one  who  aids 
and  abets  the  commission  of  a  crime  need  be 
present  when  a  crime  is  committed  is  no  longer 
arguable.  Vane  vs.  United  States,  254  Fed- 
eral 32.  The  testimony  as  to  the  conversations 
and  events  of  November  10  was  adduced  not 
for  the  purpose  of  proving  the  commission  of 
a  crime  on  November  10,  but  to  show  that 
Parisi  was  a  party  to  the  sale  by  Sara  Cina  and 
Frank  the  night  before.  That  admissions  or 
confessions  made  after  the  commission  of  a 
crime  are  admissible  in  evidence,  when  prop- 
erly obtained,  is  too  elementary  for  discussion. 
So,  also  the  finding  later  in  defendant's  pos- 
session of  a  quantity  of  drugs  of  the  same  kind 
as  previously  sold  is  a  fact  which,  woth  other 
facts,  was  properly  submitted  to  the  jury. 

In  Burns  vs.  United  States,  279  Federal  982,  p. 
986,  the  Court  said: 
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"It  is  also  argued  that  the  Court  erred  in 
permitting  several  witnesses  to  testify  to 
statements  made  to  them  by  Banks  when  they 
turned  over  their  money  to  Banks  to  the  effect 
that  Burns  was  interested  with  him  in  the 
cattle  and  hog  business.  Conceding  this  to 
have  been  an  error,  it  is  not  prejudicial  be- 
cause Burns  later  went  on  the  stand  and  testi- 
fied that  he  and  Banks  were  to  share  the 
profits/' 

The  defendant  in  error  contends  that  the  declara- 
tion and  statements  made  in  this  case  by  Pappas, 
Ferguson  and  Thompson  to  the  various  prohibition 
officers  were  admitted  by  the  Court  under  proper 
instructions  so  as  to  safeguard  each  defendant  in 
his  rights.  That  if  any  error  were  committed  by 
the  Court  in  permitting  the  introduction  of  the 
statements  of  Pappas  relative  to  Ferguson  and 
Thompson,  it  was  harmless  error  and  not  prejudicial 
to  the  defendants  Ferguson  and  Thompson,  because 
the  defendant  Pappas  took  the  stand  and  testified 
to  practically  the  entire  testimony  of  the  Govern- 
ment agents  concerning  his  declarations  and  was 
subjected  to  cross-examination  by  counsel  for  de- 
fendants Ferguson  and  Thompson. 

The  testimony  given  by  Pappas  relative  to  con- 
versations had  with  deputies  in  the  office  of  the 
Sheriff  of  King  County  were  clearly  admissible  as 
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tending  to  show  that  he  was  performing  his  duties 
as  an  alleged  officer  of  the  law,  and  it  was  for  the 
jury  to  determine  whether  or  not  to  believe  his 
testimony.  Had  such  testimony  been  excluded  by 
the  trial  court,  it  would  have  been  reversible  error. 
In  9  Cranch  71,  74,  3  L.  Ed.  660,  it  is  said: 

^It  can  not  be  regarded  as  an  oppressive 
rule  to  require  of  a  party  who  has  violated  a 
penal  statute  to  make  out  the  vis  major  under 
which  he  shelters  himself,  so  as  to  leave  no  rea- 
sonable doubt  of  his  innocence;  and  if,  in  the 
course  of  such  vindication  he  shall  pass  in 
silence,  or  leave  unexplained,  circumstances 
which  militate  strongly  against  the  intergrity 
of  the  transaction,  he  can  not  complain  if  the 
Court  shall  lay  hold  of  those  circumstances  as 
reasons  for  adjudging  him  in  delicito.'' 

The  defendant  Pappas  was  entitled  to  explain  his 
conduct  in  any  reasonable  manner;  if  he  had  not 
done  so,  his  silence  would  have  been  construed 
strongly  against  him. 

Assignment  number  two  is  directed  to  the  error 
in  the  instructions  to  the  jury  given  by  the  Court. 
In  addition  to  the  instructions  quoted  in  the  brief 
of  plaintiff  in  error,  on  pages  35  and  36,  the  Court 
instructed  the  jury  as  follows: 

"You  are  instructed  that  as  a  matter  of  law 
if  the  defendant  Thompson  was  an  innocent 
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spectator  on  this  trip  and  merely  a  passenger 
or  guest — a  passenger  upon  Ferguson's  car,  or 
a  guest  of  Ferguson  accompanying  him  upon 
this  trip,  innocent  of  the  purpose  or  motives  of 
this  trip,  and  had  nothing  to  do  with  it,  then 
the  defendant  Thompson  would  not  be  guilty, 
because  he  did  not  have  guilty  knowledge  of 
anything  that  transpired. 

''You  are  instructed  that  if  the  defendant 
Ferguson  went  out  there  to  get  some  packages, 
he  not  knowing  what  the  packages  were,  and 
not  knowing  what  the  packages  were  placed 
into  the  car  for,  and  hauled  this  v/hiskey  from 
the  place  where  it  was  loaded  into  the  car  to 
the  place  where  it  was  found,  he  not  knowing 
what  it  was,  he,  the  defendant  Ferguson  would 
not  be  guilty.     *     *     * 

''So,  in  this  case,  it  is  for  you  to  determine 
what  relation  these  defendants  had  to  this 
transaction  and  what  the  facts  were. 

"  *  *  *  But,  if  such  conspiracy  or  con- 
federation has  not  been  established,  then  you 
may  not  consider  a  statement  testified,  to  as 
made  here  in  the  absence  of  such  defendant, 
against  that  defendant,  but  it  can  only  be  con- 
sidered against  the  person  who  made  it.   *    *    * 

"In  this  case,  you  will  consider  this  case 
fairly  and  conclude  it  from  the  evidence  as 
you  have  heard  it,  and  as  it  has  been  developed 
and  disclosed  by  the  witnesses  upon  the 
stand.     *     *     *'' 

The  Government  contends  that  if  any  error  was 


18 

committed  by  the  Court,  the  same  was  cured  when 
the  entire  charge  of  the  Court  is  considered;  the 
jury  found  all  three  defendants  guilty  of  each  count 
charged  in  the  information  and  under  the  instruc- 
tions of  the  Court  it  must  be  presumed  that  they 
found  a  common  intention  and  design  by  the  de- 
fendants to  violate  the  law.  In  Bryant  vs.  United 
States,  257  Federal,  p.  383,  the  Court  said: 

^The  plaintiffs  in  error  complained  of  the 
admission  in  evidence  of  an  alleged  statement 
testified  to  by  the  Government  witness  Williams 
to  have  been  made  by  their  co-defendant  Berg- 
feldt,  who  was  acquitted,  that  he  had  papers 
in  his  possession  that  might  put  him  in  the 
penitentiary  if  it  were  known.  The  admissibil- 
ity of  this  statement,  as  against  the  defendant, 
who  made  it,  is  clear.  If  admissible  as  to 
Bergfeldt,  the  other  defendants  should  have 
requested  that  its  effect  be  limited  to  Bergfeldt 
in  order  to  put  the  Court  in  error  for  not  so 
limtiing  it.  However,  Bergfeldt  was  acquitted, 
and  in  order  to  reach  that  result,  the  jury  must 
have  found  that  he  did  not  conspire  with  any 
of  the  plaintiffs  in  error  for  the  indictment 
charged  no  other  offense  against  him.  The 
Court  did  charge  the  jury  that  they  should 
consider  declarations  of  defendants  only  against 
themselves,  or  those  of  their  co-defendants  who 
were  shown  to  have  been  present  and  to  have 
heard  them,  unless  they  first  found  a  conspir- 
acy to  have  existed    between    the    defendant 
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making  the  declaration  and  those  against  whom 
it  was  asked  to  be  considered.  The  jury,  there- 
fore, as  they  were  instructed,  must  have  con- 
sidered the  statement  objected  to  against  Berg- 
feldt  only,  since  they  found  the  plaintiffs  in 
error  had  not  conspired  with  him  by  their 
verdict  of  acquittal.  Its  admission,  therefore, 
worked  no  injury  to  the  plaintiffs  in  error." 

The  third  error  assigned  is  that  the  court 
failed  to  sustain  the  motion  made  by  plaintiffs  in 
error  for  a  new  trial  and  in  arrest  of  judgment  for 
insufficiency  of  the  evidence  to  show  that  Ferguson 
had  anything  more  to  do  with  the  transaction  than 
as  a  freighter  and  that  Thompson  was  anything 
more  than  a  passenger  or  guest  in  Ferguson's  car. 

The  Government  contends  that  there  was  ample 
evidence  to  show,  in  light  of  all  of  the  surrounding 
circumstances,  that  defendants  Ferguson  and 
Thompson  must  have  known  that  there  was  liquor 
in  the  sacks  being  hauled;  that  they  were  men  of 
experience,  Ferguson  having  admitted  under  oath 
that  he  had  at  some  previous  time  caused  the  dis- 
missal of  police  officers  for  ^^knocking  him  over'' 
and  taking  liquor  away  from  him;  that  the  fact 
that  all  three  defendants  were  present  at  the  sale 
of  the  liquor,  and  had  same  in  their  possession, 
constituted  a  pHma  facie  case  of  knowledge  and 
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criminal  intent  on  the  part  of  all  three  defendants, 
and  put  upon  them  the  burden  of  making  a  clear 
and  satisfactory  explanation  of  their  possession.  In 
Bishop  on  Criminal  law,  Vol.  I,  Par.  656,  it  is  said: 

^^If  persons  are  together  committing  a  mis- 
demeanor, each  one's  act  is  that  of  all,  the 
same  as  in  felony ;  for  the  same  reasons  control 
this  case  as  the  other.  And  the  possession  of  a 
thing  by  one  contrary  to  the  prohibition  of  a 
statute,  is  the  possession  of  all." 

To  the  same  effect  and  necessity  of  explanation, 
reference  is  made  to  the  citation  hereinbefore  set 
forth  from  9  Cranch  71,  74,  3  L.  Ed.  660. 

The  defendants  attempt  to  explain  the  acquisition 
of  the  liquor  in  different  ways  and  seek  to  say  that 
it  was  delivered  to  the  car  by  some  mysterious  per- 
sons, whom  nobody  knows,  and  whom  none  of  the 
defendants  had  ever  seen  before,  which  is  the  alibi 
of  guilty  persons,  with  their  backs  to  the  wall,  as 
ancient  as  the  law  itself;  their  testimony  does  not 
agree,  but  the  fact  remains  that  an  order  was  taken 
for  liquor  and  by  two  of  the  defendants,  and  in 
less  than  two  hours  time,  a  delivery  was  made  and 
the  sale  consummated,  as  to  part  of  the  liquor  and 
no  explanation  given  as  to  the  destination  of  the 
balance  of  the  contraband ;  the  defendants  Ferguson 
and  Thompson  ask  to  be  exonerated  because  they 
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were  not  present  when  the  original  negotations  were 
entered  into;  In  Samara  vs.  United  States  before 
referred  to,  we  find,  on  page  16  in  263  Federal 
Reports : 

^'The  Court  was  asked  at  the  close  of  the  case 
to  direct  the  jury  to  acquit  the  defendant 
Baloutin,  both  on  the  first  and  second  counts. 
This  the  Court  refused  to  do,  and  the  refusal 
has  been  assigned  as  error.  It  would  serve  no 
good  purpose  to  review  in  detail  the  testimony 
in  relation  to  this  particular  defendant.  We 
have  read  it  with  care,  and  we  are  entirely 
satisfied  that  the  Court  was  quite  justified  in 
leaving  the  question  of  Baloutin's  guilt  to  the 
jury.  It  is  not  at  all  material  whether  he  was 
one  of  the  original  conspirators  or  not;  for  the 
law  is  clearly  established  that,  when  a  con- 
spiracy is  once  entered  into  by  two  or  more 
persons,  others  may  join  while  it  is  continu- 
ing, and  if  they  do,  they  make  themselves 
liable  to  the  same  extent  as  those  who  origin- 
ated it.  It  is  sufficient  that  Baloutin  came  into 
the  conspiracy  prior  to  the  consummation  of 
the  act  to  be  done  in  pursuance  thereof.  United 
States  vs.  Stone  (D.  C.)  188  Fed.  836.  A  per- 
son coming  into  a  conspiracy  after  its  forma- 
tion is  deemed  in  law  a  party  to  all  acts  done 
by  any  of  the  other  parties,  either  before  or 
after,  in  furtherance  of  the  common  design. 
Hedderly  vs.  United  States^  193  Fed.  561,  114 
C.  C.  A.'  227." 

In  Bannon  vs.  United  States,  156  U.  S.  464  at 
469  the  court  says: 
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^To  require  an  overt  act  to  be  proven  against 
every  member  of  the  conspiracy  or  o  distinct 
act  connecting  him  with  the  combination  to  be 
alleged,  would  not  only  be  an  innovation  upon 
established  principles  but  would  render  most 
prosecutions  nugatory/' 

II  Wharton  Crim.   Cases,   Par.   698   at  page 

1432: 

"Hence  a  foundation  must  be  first  laid  by 
other  evidence,  by  proof  sufficient  in  the  opin- 
ion of  the  court  to  establish  prima  facie  the 
fact  of  a  conspiracy  between  the  parties.  Where 
the  evidence  is  sufficient  in  the  opinion  of  the 
court  to  establish  the  prima  facie  case,  and  it 
is  admitted,  it  is  for  the  jury  to  say  upon  all 
the  evidence  under  the  instructions  of  the 
court,  whether  or  not  the  conspiracy  existed. 
The  evidence  supporting  a  conspiracy  is  gen- 
erally circumstantial;  it  is  not  necessary  to 
prove  any  direct  act,  or  even  any  meeting  of 
the  conspirators,  as  the  fact  of  conspiracy 
must  be  collected  from  the  collateral  circum- 
stances of  each  case.  It  is  for  the  court  to  say 
whether  or  not  such  connection  has  been  suf- 
ficiently shown,  but  when  that  is  done,  the  doc- 
trine applies  that  each  party  is  an  agent  for 
all  the  others,  so  that  an  act  done  by  one,  in 
furthering  the  unlawful  design,  is  the  act  of 
all,  and  a  declaration  made  by  one,  at  the  time, 
is  evidence  against  all.'' 

It  is  submitted  that  there  was  ample  evidence 
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proper  to  go  to  the  jury  and  tending  to  establish 
every  element  of  the  crime  charged  in  the  informa- 
tion, and  that  the  weight  and  credibility  of  this 
evidence  was  for  the  jury;  and  that  if  the  trial 
court  did  not  feel  warranted  in  sustaining  the  mo- 
tion in  arrest  of  judgment  or  in  granting  the  plain- 
tiffs in  error  a  new  trial,  for  this  court  to  do  so, 
would  be  a  plain  usurpation  of  the  functions  of  the 
jury. 

In  12  Cyc.  pp.  906,  907,  908,  we  find: 

^It  is  difficult  to  formulate  a  general  rule 
stating  the  extent  to  which  appellate  courts 
will  pass  upon  the  weight  and  sufficiency  of 
evidence  and  reverse  because  of  an  insuffici- 
ency of  evidence,  but  the  general  rule  seems  to 
be  that  where  there  is  material  evidence  tend- 
ing to  prove  defendant's  guilt  before  the  jury, 
and  the  trial  court  refuses  to  set  their  verdict 
aside,  an  appellate  court  will  not  reverse  the 
action  of  both  the  trial  court  and  the  jury; 
that  it  will  examine  the  record  to  see  whether 
there  is  evidence  proper  to  go  to  the  jury,  and 
upon  which  a  verdict  of  guilt  might  reasonably 
be  founded,  and,  being  satisfied  on  that  point, 
will  refuse  to  interfere,  whatever  may  be  its 
own  opinion  of  the  weight  or  preponderance 
of  the  evidence.  If,  however,  the  verdict  of 
the  jury  is  altogether  unsupported  by  any  evi- 
dence whatever,  or  if  it  is  against  the  evidence 
and  every  proper  inference  which  is  reasonably 
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deducible  therefrom,  the  judgment  will  be  re- 
versed by  the  appellate  court/' 

It  is  earnestly  contended  that  the  court  protected 
the  plaintiff's  in  error  in  their  rights  at  every  step 
of  the  trial  and  that  at  the  conclusion  of  the  testi- 
mony, if  any  errors  were  committed  during  the 
trial,  they  were  completely  cured  by  the  lengthy  and 
thorough  instructions  to  the  jury  relative  to  the 
rights  of,  and  consideration  due  to  each  defendant; 
and  that  the  jury  upon  proper  instructions  and  up- 
on competent  testimony  found  each  of  the  plain- 
tiffs in  error  guilty  of  each  count  in  the  informa- 
tion; and  that  the  writ  of  the  plaintiffs  in  error 
should  be  dismissed  and  the  judgment  and  sentence 
be  affirmed. 

AS  TO  THE  PLAINTIFF  IN  ERROR,  PAPPAS 

Plaintiff  in  Error  Pappas  has  filed  a  brief  where 
assigns  certain  assignments  which  are  generally 
covered  in  this  brief  as  to  Ferguson  and  Thompson. 
There  is  no  argument  made  in  his  brief  in  support 
of  his  assignments  and  we  do  not  deem  it  wise  to 
burden  the  court  with  a  fuller  explanation  of  the 
facts  than  have  already  been  set  forth.  The  wierd 
and  rambling  story  of  this  special  deputy  sheriff 
is  sufficient  to  convict  him.  His  greed  for  filthy 
lucre  has  led  him  from  an  honorable  path  into  the 
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path  of  crime  and  now  he  wishes  to  hide  himself 
under  the  shield  of  law  and  order.  The  entire  rec- 
ord discloses  page  by  page  his  business  to  be  boot- 
legging instead  of  an  honorable  occupation.  The 
jury  heard  the  evidence;  the  contention  of  the 
plaintiff  in  error,  Pappas  was  fully  and  fairly 
covered  by  the  court^s  instructions  and  the  verdict 
of  the  jury  stamps  his  statements  as  untrue.  If 
there  is  anyone  guilty  of  the  violation  of  law  in  this 
case  it  is  the  plaintiff  in  error.  The  Government's 
witnesses  demonstrated  conclusively  that  he  was  the 
moving  party  in  the  transaction  and  that  his  in- 
tegrity was  so  established  that  even  his  co-defend- 
ants did  not  deem  him  worthy  of  trust.  It  may  be 
said  in  conclusion  that  when  thieves  fall  out  the 
just  men  get  their  dues,  and  in  this  case  the  plain- 
tiff in  error  Pappas  and  his  co-defendants  were  so 
busy  trying  to  convict  the  others  and  save  them- 
selves that  they  lost  sight  of  the  fact  that  they  were 
on  trial  and  told  the  jury  the  truth. 

The  Government  contends  that  the  writ  of  error 
should  be  dismissed  and  that  the  judgment  and 
sentence  should  be  affirmed. 

Respectfully  submitted, 

Thos.  p.  Revelle, 

United  States  Attorney, 

Charles  P.  Moriarty, 
Special  Assistant  United  States  Attorney, 

J.  W.  Hoar, 

Assistant  United  States  Attorney, 

Attorneys  for  Defendant  in  Error. 
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For  Plaintiff  in  Error: 

LUCIUS  K.  CHASE,  Esq.,  Title  Insurance  Build- 
ing, Fifth  and  Spring  Sts.,  Los  Angeles,  Cali- 
fornia. 

For  Defendant  in  Error: 

WESTALL  and  WALLACE  and  R.  M.  FUL- 
TON, Esqs.,  Trust  &  Savings  Building,  Los 
Angeles,  California. 


2  Bli^abeth  Houston  vs. 

United  States  of  America,  ss. 

To  J.  M.  ROSBOROUGH  and  to  WESTALL  & 
WALLACE,  his  attorneys:  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  of  Appeals  for  the 
Ninth  Circuit,  to  be  held  at  the  City  of  San  Francisco, 
in  the  State  of  CaHfornia,  on  the  9th  day  of  May,  A.  D. 
1923,  pursuant  to  a  Writ  of  Error  filed  and  entered 
in  the  Clerk's  Office  of  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of 
California,  in  that  certain  suit,  wherein  Elizabeth 
Houston,  as  sole  beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Executrix  of  the  Es- 
tate of  Otho  S.  Houston,  deceased,  is  plaintiff  in 
error,  and  you  are  defendant  in  error  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against 
the  said  plaintiff  in  error  in  the  said  Writ  of  Error 
mentioned,  should  not  be  corrected,  and  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

WITNESS,  the  Honorable  Benjamin  F.  Bledsoe 
United  States  District  Judge  for  the  Southern 
District  of  California,  this  14th  day  of  April, 
A.  D.  1923,  and  of  the  Independence  of  the 
United  States,  the  one  hundred  and  forty- 
seventh 

Bledsoe 
U,  S.  District  Judge  for  the  Southern  District 
of  California. 
[Endorsed]  :  757  Civ.     in  the  UNITED  STATES 
CIRCUIT     COURT     OF    APPEALS     FOR     THE 
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NINTH      CIRCUIT      ELIZABETH      HOUSTON, 

as  sole  beneficiary  under  the  will  of  Otho  S. 
Houston,  deceased,  and  as  Executrix  of  the 
Estate  of  Otho,  S.  Houston,  deceased,  Plaintiff  in 
Error  vs.  J.  M.  ROSBOROUGH  Defendant  in  error. 
Citation  Service  of  the  within  citation  admitted  this 
17th  day  of  April,  1923.  Westall  &  Wallace  By 
Joseph  F.  Westall,  attorney  for  defendant  in  error. 
FILED  APR  25,  1923  CHAS.  N.  WILLIAMS, 
Clerk     By  R.  S.  ZIMMERMAN,  Deputy  Clerk. 

United  States  of  America,  ss. 
The  President  of  the  United  States  of  America 

To  the  Judges  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California, 
GREETING: 

Because  in  the  record  and  proceedings,  and  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you  between  J.  M. 
Rosborough,  Plaintiff,  and  ELIZABETH  HOUSTON, 
as  sole  beneficiary  under  the  will  of  Otho  S.  Houston, 
deceased,  and  as  Executrix  of  the  Estate  of  Otho  S. 
Houston,  deceased,  defendant,  a  manifest  error  hath 
happened,  to  the  great  damage  of  the  said  defendant 
as  by  her  complaint  appears,  and  it  being  fit  that  the 
error,  if  any  there  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  afore- 
said in  this  behalf,  you  are  hereby  commanded,  if 
judgment  be  therein  given,  that  then,  under  your  seal, 
distinctly   and  openly,  you  send  the   record  and  pro- 
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ceedings  aforesaid,  with  all  things  concerning  the  same, 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  together  with  this  writ,  so  that  you 
have  the  same  at  the  City  of  San  Francisco,  in  the 
State  of  California,  on  the  9th  day  of  May,  1923,  next, 
in  the  said  United  States  Circuit  Court  of  Appeals,  to 
be  there  and  then  held,  that  the  record  and  proceed- 
ings aforesaid  be  inspected,  the  said  United  States 
Circuit  Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right  and  ac- 
cording to  the  law  and  custom  of  the  United  States 
should  be  done. 

WITNESS,  the  HON.  William  Howard  Taft, 
Chief  Justice  of  the  United  States,  this  10th 
day  of  April  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  Twenty-three  and 
of  the  Independence  of  the  United  States  the 
(SEAL)  one  hundred  and  forty-seventh. 

Chas  N  Williams 
Clerk  of  the   District   Court   of   the   United 
States  of  America,  in  and  for  the  Southern 
District   of   California. 

By  R.  S.  ZIMMERMAN 

Deputy  Clerk. 
The  above  writ  of  error  is  hereby  allowed. 

Bledsoe 
Judge. 

I  hereby  certify  that  a  copy  of  the  within  Writ  of 
Error  was  on  the  10th  day  of  April,  1923,  lodged  in 
the  office  of  the  Clerk  of  the  said  United  States  Dis- 
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trict   Court,   for  the   Southern   District  of  California, 
Southern  Division,  for  said  Defendants  in  Error. 

Chas  N  Williams 
Clerk  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California. 

By  R  S  Zimmerman 

Deputy  Clerk. 
[Endorsed]  :  United  States  Circuit  Court  of  Appeals 
for  the  NINTH  CIRCUIT  ELIZABETH  HOUS- 
TON, as  sole  beneficiary  under  the  will  of  Otho  S.  Hous- 
ton, deceased,  and  as  Executrix  of  the  Estate  of  Otho  S. 
Houston,  deceased.  Plaintiff  -  -  in  Error  vs.  J.  M.  ROS- 
BOROUGH, Defendant  -  -  in  Error  Writ  of  Error 
Filed  April  10—1923  Chas  N  Williams,  Clerk  R  S 
Zimmerman  Deputy. 


IN  THE  UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT 


ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  Otho  S. 
Houston,  deceased, 

Plaintiff  in  error 

-vs- 

J.  M.  ROSBOROUGH 

Defendant  in  Error. 


AFFIDAVIT 

OF  SERVICE 

OF  WRIT  OF 

ERROR. 
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STATE  OF  CALIFORNIA    ) 

)  ss. 
COUNTY  OF  LOS  ANGELES  ) 

ALAN  NICHOLS  being  sworn  says:  I  am  and 
was  at  the  time  of  the  service  of  the  Writ  of  Error 
in  the  above  entitled  action,  a  citizen  of  the  United 
States,  over  the  age  of  eighteen  years,  and  not  a  party 
to  the  within  entitled  action;  I  personally  served  the 
said  Writ  of  Error  on  Westall  and  Wallace,  attorneys 
for  defendant  in  error,  J.  M.  Rosborough,  by  delivering 
to  and  leaving  with  said  Westall  and  Wallace,  person- 
ally, on  the  17th  day  of  April,  1923,  in  the  County  of 
Los  Angeles,  State  of  California,  a  copy  of  the  said 

Writ  of  Error. 

Alan  Nichols 

Subscribed  and  sworn  to  before  me  this  25th  day  of 

April,  1923. 

(Seal)  Anna  S.  Lewis 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]:  No.  757  Civ.  Dept...  IN  THE 
UNITED  STATES  CIRCUIT  COURT  of  ap- 
peals FOR  THE  NINTH  CIRCUIT.  ELIZA- 
BETH HOUSTON,  as  sole  beneficiary  under  the  will 
of  Otho  S.  Houston,  deceased,  and  as  Executrix  of 
the  Estate  of  Otho  S.  Houston,  deceased.  Plaintiff  in 
error  vs.  J.  M.  Rosborough  Defendant  in  error.  AFFI- 
DAVIT OF  SERVICE  or  WRIT  OF  ERROR.  Filed 
Apr.  25,  1923.  Chas.  N.  Williams,  Clerk  By  R.  S. 
Zimmerman  Deputy  Clerk  LUCIUS  K.  CHASE  At- 
torney for  Plaintiff  in  Error  441-443  Title  Insurance 
Building  los  angeles  California 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA, SOUTHERN  -  DIVISION. 

J.  M.  Rosborough, 

Plaintiff, 
-  vs  - 
ELIZABETH  HOUSTON,  as  sole  )         No.  757. 
beneficiary  under  the  will  of  Otho   )  At  Law 

S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  the  said 
Otho  S.   Houston,  deceased, 

Defendant. 

COMPLAINT  FOR  DECEIT 

Plaintiff  complains  and  alleges : 

I. 

That  he  (plaintiff*)  is  a  citizen  of  the  United  States 
and  of  the  State  of  Texas,  residing  in  the  town  of 
Victoria,  county  of  Victoria,  State  of  Texas; 

IL 

That  defendant  Elizabeth  Houston,  sued  as  sole 
beneficiary  under  the  will  of  Otho  S.  Houston,  de- 
ceased, and  as  executrix  of  the  estate  of  the  said  Otho 
S.  Houston,  deceased,  is  a  citizen  of  the  LTnited  States 
of  America  and  of  the  State  of  California,  and  a  resi- 
dent and  inhabitant  of  the  Southern  Division  of  the 
Southern  District  of  California,  residing  in  the  City 
of  Los  Angeles,  county  of  Los  Angeles,  and  State  of 
California; 
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III. 
That  this  is  an  action  of  a  civil  nature  at  law  where 
the  matter  in  controversy  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  Three  Thousand 
($3,000.00)  Dollars  and  as  set  forth  in  the  immediately 
preceding  paragraph  hereof,  is  between  citizens  of  dif- 
ferent states. 

IV. 
That  on  and  prior  to  the   15th  day  of  November, 
1915,    plaintiff  was   the   owner   of   the    following   de- 
scribed lands  and  tenements: 

Lot  1,  Block  '*B'',  Poole  and  Jones  Tract,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  and 
State  of  California,  as  per  map  recorded  in  Book 
10,  Page  194  of  Maps,  in  the  Office  of  the  County 
Recorder  of  said  County, 
which  said  lands  and  tenements  then  stood  of  record  in 
the  name  of  Edwin  S.  Crawford  and  Carrie  R.  Craw- 
ford, respectively  the  son-in-law  and  daughter  of  plain- 
tiff, who  held  the  same  in  trust  for  plaintiff,  together 
with  all  improvements  thereon,  and  which,  at  the  time 
of  the  filing  of  this  complaint  and  at  all  times  herein- 
before mentioned,  were  worth,  to-wit,  the  sum  of  Eight 
Thousand  ($8,000.00)  Dollars,  and  the  rental  value  of 
which  was  Sixty  ($60.00)   Dollars  per  month. 

V. 
That  on  or  about  the  27th  day  of  October,  1915,  the 
said  Otho  S.  Houston,  since  deceased,  offered  to  pur- 
chase said  premises  in  the  immediately  preceding  para- 
graph in  this  complaint  described,  and  in  order  to 
induce  plaintiff  to  convey  same  to  the  said  Otho  S. 
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Houston,  offered  to  transfer  or  assign  to  plaintiff  a 
certain  promissory  note,  which,  together  with  all  en- 
dorsements thereon,  is  in  the  words  and  figures  fol- 
lowing, to-wit: 

$2.00  U.  S.  I.  R.  Stamps  cancelled. 
Note  No.  1. 

Los  Angeles,  California,  Jan.  30,  1915.  $9904.00 
Ten  years  after  date,  I  promise  to  pay  to  Otho  S. 
Houston,  or  order  the  sum  of  Nine  Thousand,  Nine 
Hundred  and  four  ($9904)  Dollars,  for  value  received, 
with  interest  thereon  from  date,  until  paid,  at  the 
rate  of  six  per  cent  per  annum,  the  interest  payable 
semi-annually  as  it  accrues,  both  principal  and  interest 
payable  at  Fort  Worth,  Texas.  This  note  is  given  in 
part  payment  for  a  certain  lot  or  parcel  of  land,  lying 
and  being  situated  in  Crane  County,  Texas,  640  acres 
of  land,  more  or  less  and  more  fully  described  as  Sec- 
tion No.  13,  Block  No.  1,  Certificate  40/4753  Grantee 
H.  and  T.  C.  Ry.  Co.  and  the  east  half  of  Section  No. 
14  in  Block  No.  1,  Certificate  40/4753,  Grantee  H.  and 
T.  C.  Ry.  Co.  being  320  acres  on  which  said  real  estate 
the  vendor's  lien  is  hereby  expressly  acknowledged  by 
the  maker  hereof  and  retained  by  the  payee  for  the 
better  security  of  this  note.  All  past  due  interest  on 
this  note  shall  bear  interest  from  maturity  thereof, 
until  paid  at  the  rate  of  ten  per  cen —  per  annum.  It 
is  understood  and  agreed  that  failure  to  pay  this  note, 
or  any  installment  of  interest  thereon  when  due,  shall 
at  the  election  of  the  holder  of  them,  or  any  of  them, 
mature  all  notes  this  day  given  by  me  to  said  Otho  S. 
Houston,   in   payment    for   said   property.     And   it   is 
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hereby  specially  agreed,  that  if  this  note  is  placed  in  the 
hands  of  an  attorney  for  collection,  or  if  collected  by 
suit,  or  thorugh  the  Probate  Court,  I  agree  to  pay  ten 
per  cent  additional  on  the  principal  and  interest  due, 
as  attorney's  fees. 

(Signed)     J  A.  Stroud 

Lst.  Payment  $3872.00     cash  (Real  Estate) 

Note  No.  1  9904.00— ten  years 

Assumed  on 

E.  half  Sec.  13  624.00— due  in  30  years  at  3%  to 

Containing/  320       state  of  Texai5 

acres  $14,400.00 

Endorsed  as  follows: 

Pay  to  the  order  of  J.   M.   Rosborough     Without 
recourse  on  me'' 

Otho  S  Houston 
memo 
Int  to  July  30#  1915  $297.12 

and  also  offered  to  assign  and  transfer  to  plaintiff  a 
certain  Deed  of  Trust,  dated  on  the  30th  day  of  Jan- 
uary, 1915,  securing  said  promissory  note,  which  said 
Deed  of  Trust  was  recorded  on  the  4th  day  of  Feb- 
ruary, 1915,  in  Volume  2,  at  page  413  of  Deed  of  Trust 
Records  of  Crane  County,  Texas,  and  said  Deed  of 
Trust  is  in  the  following  words  and  figures,  to-wit: 

STATE  OF  CALIFORNIA 
COUNTY  OF  LOS  ANGELES 

KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
J.  A.  Stroud  of  the  County  of  Los  Angeles,  in  the 
State  of  California,  for  and  in  consideration  of  the 
sum  of  Ten  Dollars  to  me  paid  by  W.  L.  Smallwood 
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of  the  County  of  Tarrant,  in  the  State  of  Texas,  the 
receipt  of  which  is  hereby  acknowledged,  have  Sold, 
and  by  these  presents  do  Sell,  Transfer,  Convey  and 
confirm  unto  the  said  W.  L.  Smallwood,  trustee,  and 
to  his  successors  in  this  Trust,  the  following  described 
property,  to-wit: 

Being  all  of  Section  No.  13,  Block  No.  1,  Certifi- 
cate No.  40/4753  H.  and  T.  C.  Ry.  Co.  survey, 
containing  640  acres  more  or  less;  also  the  east 
half  of  section  No.  14,  in  Block  No.  1,  Certificate 
40/4753     Grantee  H.  and  T.  C.  Ry.  survey,  con- 
taining 320  acres  of  land  more  or  less. 
Together  w4th  all  and  singular  the  rights,   members, 
hereditaments  and  appurtenances  to  the  same  in  any 
manner  belonging  or  appertaining. 
TO  HAVE  AND  TO  HOLD,  all  and  singular,  the 
property  above  described  unto  the  said  W.  L.  Small- 
wood,  Trustee,  or  his  substitute   forever.     And  I  do 
by  these  presents  bind  myself,  my  heirs,  executors  and 
administrators   to   Warrant   and   Forever   Defend,   all 
and  singular,  the  said  property  unto  the  said  W.   L. 
Smallwood,   Trustee  or  his   substitute  herein,   against 
the  claim  or  claims  of  any  or  all  persons  whomsoever 
claiming  or  to  claim  the  same  or  any  part  thereof. 
THIS  CONVEYANCE  HOWEVER  IS  INTENDED 
AS  A  TRUST,  for  the  better  securing  of  OTHO  S. 
HOUSTON  of  the  County  of  Los  Angeles,  State  of 
California,  in  the  payment  of  one  certain  promissory 
note,   of   which   the    following   is   a    substantial    copy. 
Note.     No.  1  dated  Jan.  30,  1915  for  $9904  due  ten 
years  after  date,  payable  to  order  of  Otho  S.  Houston 
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at  Fort  Worth,  Texas  with  interest  from  date  at  six 
per  cent  payable  semi-annually. 

bearing  interest  at  the  rate  of  6  per  cent  per  annum 
from  date  Upon  payment  of  which  said  promissory 
note  according  to  its  face  and  tenor,  being  well  and 
truly  made,  then,  in  such  case,  this  conveyance  is  to 
become  null  and  of  no  further  force  and  effect,  and 
shall  be  released  at  the  cost  and  expense  of  the  said 
J.  A.  Stroud  But  in  case  of  failure  or  default  in  the 
payment  of  said  promissory  note,  together  with  the 
interest  thereon  accrued,  according  to  the  terms  and 
face,  at  the  maturity  of  the  same,  then,  in  such  event, 
said  W.  L.  Smallwood,  Trustee,  is  by  these  presents 
fully  authorized  and  empowered,  and  it  is  made  his 
special  duty,  at  the  request  of  the  said  Otho  S.  Houston 
or  other  holder  of  said  note,  at  any  time  made  after  the 
maturity  of  said  promissory  note  to  sell  the  said  above 
described  property  to  the  highest  bidder,  for  cash,  at 
public  outcry,  in  front  of  the  Court  House  door  of  said 
Crane  or  Ector  County,  State  of  Texas,  on  the  first 
Tuesday  of  any  month,  between  the  hours  of  10  o'clock 
a.  m.  and  4  o'clock  p.  m.  first  giving  notice  of  the 
time,  place  and  terms  of  sale  for  at  least  twenty  days 
successively  next  before  the  day  of  sale,  by  posting  up 
written  or  printed  notices  of  such  sale  at  three  public 
places  in  the  County  of  Crane,  or  Ector  State  of  Texas, 
one  of  which  shall  be  at  the  Court  House  door  of  said 
County,  and  by  giving  such  other  notice  as  is  or  may 
be  required  by  law,  and  after  said  sale  as  aforesaid,  to 
make  to  the  purchaser  or  purchasers  thereof  a  good  and 
sufficient  deed  in  law  to  the  property  so  sold  with  the 
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usual  convenants  and  warrants,  and  to  receive  the  pro- 
ceeds of  said  sale,  and  the  same  to  apply  to  the  pay- 
ment of  said  note,  the  interest  thereof  accwred,  and 
the  expenses  of  executing  said  trust,  including  10  per 
cent  commission  to  said  Trustee,  holding  the  remain- 
der thereof  subject  to  the  order  of  J.  A.  Stroud,  the 
said  grantor  herein.  It  is  expressly  agreed  that  the 
recitals  in  the  conveyance  to  the  purchaser  shall  be 
full  evidence  of  the  truth  of  the  matters  therein  stated, 
and  all  prerequisites  to  said  sale  shall  be  presumed  to 
have  been  performed;  and  it  is  heieby  specially  pro- 
vided that  should  the  said  W.  L.  Smallwood,  Trustee, 
from  any  cause  whatever,  fail  or  refuse  to  act,  or 
become  disqualified  from  acting  as  such.  Trustee,  then 
the  said  Otho  S.  Houston,  or  other  hoHer  shall  have 
full  power  to  appoint  a  substitute,  in  writing,  who  shall 
have  the  same  powers  as  are  hereby  delegated  to  the 
said  W.  L.  Smallwood,  Trustee,  and  I  by  thrse  presents 
fully  and  absolutely  ratify  and  confirm  any  and  all  acts 
which  the  said  W.  L.  Smallwood,  Trustee  or  his  substi- 
tute as  herein  provided,  may  do  in  the  prerrv'ses  by 
virtue  hereof. 

Witness  my  hand  this  30th  day  of  January,  A.  D.  1915. 

J  A.  Str/>ud 

State  of  CaHfornia 
County    of    Los    Angeles 

Before  me,  Ida  M.  Greatrake,  a  Notary  Public  in  and 
for  Los  Angeles  County,  California,  on  this  day  per- 
sonally appeared  J.  A.  Stroud,  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  foregoing  in- 
strument, and  acknowledged  to  me  that  he  executed 
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the  same  for  the  purposes  and  consideration  therein 

expressed. 

Given  under  my  hand  and  seal  of  office  this  30th  day 

of  January,  1915. 

Ida  M.  Greatrake 

Notary  PubHc  in  and  for  Los  Angeles  Co  California. 

(SEAL) 

CERTIFICATE  OF  RECORD 

THE  STATE  OF  TEXAS  ) 

COUNTY  OF  ECTOR  )     I,  P.  A.  Higgins  Clerk 

of  the  County  Court  in  and  for  said  County,  do  hereby 

certify  that  the  foregoing  Deed  of  Trust  dated  the  30th 

day  of  Jany  A.  D.  1915,  together  with  its  certificates  of 

authentication,  was  filed  for  record  in  my  office  the  4 

day  of  Feby  A.  D.  1915,  at  2  o'clock  P.  M.,  and  duly 

recorded  on  the  4  day  of  Feby  A.  D.  1915,  in  Deed  of 

Trust  records  of  Crane  County,  in  volume  2  on  page 

413 

WITNESS  MY  HAND  AND  OFFICIAL  SEAL, 

at  my  office  in  Odessa,  Texas,  this  4  day  of  Feby  A. 

D.  1915. 

P.  A.  Higgins 
(SEAL)        Clerk,  County  Court,  Ector  County,  Texas 

(L.  S.)  By deputy 

Endorsed : 

DEED  OF  TRUST  J.  A.  Stroud  to  Otho  S.  Hous- 
ton Section  No.  13  East  half  14  Block  No.  1  Cert. 
40/4753  Crane  County,  Tex. 

Filed    for    Record   this   4   day   of   Jany    1915   at   2 

o'clock  P.  M. 

P.  A.  Higgins 
County  Clerk,  Ector  County,  Texas 
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VI. 

That  further  to  induce  plaintiff  to  accept  said 
transfer  and  assignment  of  said  promissory  note  and 
said  trust  deed,  as  a  consideration  for  the  conveyance 
of  the  premises  described  in  paragraph  IV,  of  this 
complaint,  said  Otho  S.  Houston,  deceitfully,  falsely, 
and  fraudulently  stated  and  represented  to  said  plain- 
tiff that  said  land  described  in  said  trust  deed  and 
securing  the  payment  of  said  promissory  note  was  of 
great  and  substantial  value,  and  was  of  such  a  value 
as  to  afford  ample  security  for  the  payment  of  said 
note  and  any  interest  that  might  accrue  thereon,  that 
is  to  say,  was  worth  in  the  aggregate  the  sum  of  be- 
tween Fifteen  Thousand  ($15,000.00)  and  Twenty 
Thousand  ($20,000.00)  Dollars;  that  plenty  of  water 
suitable  for  the  irrigation  of  said  land  for  agricultural 
purposes  was  available,  and  that  said  land  could  be  so 
irrigated  directly  from  the  Pecos  River  (the  course  of 
which  lies  in  approximately  a  semi-circle  around  said 
land) ;  that  a  Buena  Vista  Water  Company,  furnished 
water  for  irrigation  to  lands  on  the  side  of  said  Pecos 
River  opposite,  but  adjacent  to  the  lands  described  in 
said  trust  deed;  that  such  lands  on  said  opposite  side 
of  said  Pecos  River  so  supplied  with  water  for  irri- 
gation purposes  were  selling  for  Sixty  and  Seventy- 
five  Dollars  per  acre ;  that  water  could  be  pumped  from 
the  river  directly  onto  this  land,  and  thus  irrigated  it 
would  be  as  productive,  and  as  valuable  as  lands  illus- 
trated and  described  in  a  prospectus  or  folder  pur- 
porting to  illustrate  and  describe  said  Pecos  River  irri- 
gated lands  then  and  there  exhibited  by  the  said  Hous- 


16  Elizabeth  Houston  vs. 

ton  to  Edwin  S.  Crawford,  who  was  then  and  there 
acting  as  agent  for  plaintiff  and  who  thereafter  com- 
municated such  representations  to  this  plaintiff;  that  the 
J.  A.  Stroud  mentioned  in  the  trust  deed  hereinbefore 
set  forth  had  paid  to  him,  the  said  Otho  S.  Houston, 
as  the  first  installment  of  the  purchase  price  of  said 
land,  real  estate  then  well  worth  Thirty-eight  Hundred 
and  Seventy-two  ($3,872.00)  Dollars,  and  in  normal 
times  worth  Four  Thousand  ($4,000.00)  Dollars  in 
addition  thereto  giving  him  the  promissory  note  se- 
cured by  trust  deed  hereinbefore  set  forth  and  had 
paid  the  installment  of  interest  due  July  30,  1915,  under 
the  terms  of  said  note;  and  that  said  land  was  well 
worth  all  that  said  Stroud  had  paid  for  it  and  that  if 
he,  the  said  Otho  S.  Houston,  was  then  in  Texas  and 
near  the  land  he  did  not  know  that  he  would  have  sold 
it  at  the  price  as  aforesaid  stated  and  represented  by 
him  to  have  been  paid  for  the  same  by  the  said  J.  A. 
Stroud. 

vn. 

That  in  truth  and  in  fact  the  representations  in  the 
immediately  preceding  paragraph  of  this  complaint  set 
forth  as  having  been  made  by  the  said  Otho  S.  Hous- 
ton, were  each  and  all  absolutely  untrue,  deceitful, 
and  fraudulent,  as  he,  the  said  Otho  S.  Houston,  then 
and  there  well  knew,  and  the  plaintiff  did  not  know, 
and  that  he,  the  said  Otho  S.  Houston,  made  the  same 
for  the  purpose  and  with  the  intent  of  deceiving  plain- 
tiff and  of  defrauding  plaintiff  out  of  his  said  lands 
and  tenements  hereinbefore  in  paragraph  IV  of  this 
complaint   described   and   did   deceive   plaintiff   to   his 
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great  injury,  as  hereinafter  more  specifically  set  forth; 
and  said  Otho  S.  Houston  then  and  there  well  knew 
and  plaintiff  did  not  know  that  said  land  described  in 
said  trust  deed  and  securing-  the  payment  of  said 
promissory  note  was  not  of  great  and  substantial  value, 
but  was  of  very  slight  and  insignificant  value,  and  was 
not  of  such  value  as  to  afford  ample  security  for  the 
payment  of  said  note  and  any  interest  that  might 
accrue  thereon;  but  was,  on  the  contrary,  grossly  in- 
sufficient as  a  security  for  the  amount  of  said  note, 
and  was  not  worth  in  the  aggregate  or  at  all  the  sum 
of  between  Fifteen  Thousand  ($15,000.00)  Dollars  and 
Twenty  Thousand  ($20,000.00)  Dollars;  but  was  not 
worth  to  exceed  One  Thousand  ($1,000.00)  Dollars; 
that  it  was  not  true  that  either  plenty  or  sufficient 
water  suitable  for  irrigation  of  said  land  for  agri- 
cultural purposes  was  available  in  said  Pecos  River ;  on 
the  contrary,  except  in  times  of  freshets  or  floods,  there 
was  not  sufficient  water  in  said  Pecos  River  for  the 
irrigation  of  said  lands  and  the  water  direct  from  said 
Pecos  River  (except  possibly  in  times  of  freshets  or 
floods)  was  so  extremely  salty  and  possessed  of  much 
alkali  as  to  be  totally  unsuitable  and  unfit  for  irriga- 
tion for  agricultural  purposes;  that  the  J.  A.  Stroud 
mentioned  in  the  hereinbefore  described  trust  deed  had 
not  paid  to  him,  the  said  Otho  S.  Houston,  as  the  first 
installment  of  the  purchase  price  of  said  land,  real 
estate  then  well  worth  thirty-eight  Hundred  Seventy- 
two  ($3,872.00)  Dollars,  in  addition  thereto  giving  him 
a  promissory  note  secured  by  trust  deed  hereinbefore 
described;  that  on  the  contrary,  while  it  was  true  that 
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the  said  J.  A.  Stroud  did  exchange  or  transfer  to  the 
said  Houston,  as  a  partial  consideration  for  the  land 
described  in  said  trust  deed,  the  following  described 
lands : 

All  that  certain  tract  or  parcel  of  land  lying 
and  being  situate  in  Reeves  County,  Texas,  and 
being  all  of  Section  No.  269,  Block  No.  11,  Cer- 
tificate No.  1139,  G.  H.  &  S.  A.  Ry  Co  Survey, 
and  containing  640  acres  of  land, 
said  last  described  lands  were  not  of  the  value  of 
Three  Thousand  Eight  Hundred  and  Seventy-two 
($3,872.00)  Dollars  or  Four  Thousand  ($4,000.00) 
Dollars,  or  any  other  sum  or  value  exceeding  the  sum 
of  Four  Hundred  and  Eighty  ($480.00)  Dollars  which 
the  said  Houston  then  well  knew,  and  that  said  J.  A. 
Stroud  paid  no  value  whatever  for  said  land  other 
than  the  promissory  note  hereinbefore  described  and 
land  worth  not  exceeding  Four  Hundred  and  Eighty 
($480.00)  Dollars  and  that  it  is  not  true  that  said  land 
was  worth  all  or  any  substantial  part  of  the  pretended 
price  the  said  J.  A.  Stroud  had  paid  for  it,  but  in 
truth  and  in  fact  was  worth  not  to  exceed  in  value  the 
sum  of  One  Thousand  ($1,000.00)  Dollars,  as  here- 
inbefore set  forth,  and  that  it  was  not  true  that  the 
said  Stroud  had  paid  the  installment  of  interest  due 
July  30,  1915,  under  the  terms  of  said  note,  or  that 
the  said  Stroud  had  paid  any  part  thereof  or  any  of 
the  accrued  interest  on  said  note. 

vni. 

That  he  (plaintiff)  had  long  prior  to  the  times  here- 
inbefore mentioned  in  this  complaint  been  intimately 
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acquainted  with  near  relatives  of  the  said  Otho  S. 
Houston,  and  had  through  such  relationship  acquired 
a  high  regard  for  their  veracity,  honesty,  and  fairness 
of  dealing,  and  was  of  the  belief  that  no  member  of 
the  Houston  family  would  deceive  and  defraud  him 
and  that,  implicitly  relying  upon  the  said  deceitful, 
false,  and  fraudulent  representations,  and  believing  the 
same  to  be  true,  and,  being  partially  influenced  by  his 
said  former  friendly  relations  with  the  members  of 
said  Houston  family,  the  plaintiff  accepted  the  offer  of 
the  said  Otho  S.  Houston,  and  on  or  about  the  15th 
day  of  November,  1915,  caused  to  be  made,  executed 
and  delivered  to  the  said  Otho  S.  Houston  by  his  said 
son-in-law,  Edwin  S.  Crawford,  and  plaintiff's  said 
daughter,  Carrie  R.  Crawford,  a  deed  to  the  premises 
first  above  described  conveying  the  title  thereto  in  fee 
to  the  said  Otho  S.  Houston  and  thereupon  let  the  said 
Otho  S.  Houston  into  possession  of  said  premises,  re- 
ceiving from  him  as  consideration  therefor  the  promis- 
sory note  and  deed  of  trust  mentioned  and  described  in 
paragraph  V  of  their  complaint,  together  with  the  as- 
signment in  writing  of  the  said  Otho  S.  Houston 
thereof. 

IX. 
That  the  said  deceased  Otho  S.  Houston,  died  on  the 
8th  day  of  May,  1917,  in  the  County  of  Los  Angeles, 
State  of  California,  leaving  a  will  designating  the  above 
named  defendant,  Elizabeth  Houston  as  Executrix  of 
his  Estate,  in  which  will  the  said  Elizabeth  Houston 
was  named  as  the  sole  devisee,  legatee,  and  beneficiary 
thereof;  that  said  will  was  on  the  19th  day  of  June, 
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1917,  admitted  to  probate  in  the  said  County  of  Los 
Angeles,  and  on  the  same  date  defendant  Elizabeth 
Houston  was  by  the  Superior  Court  of  the  State  of 
California,  County  of  Los  Angeles,  appointed  Execu- 
trix of  the  said  Estate;  that  on  the  3rd  day  of  July, 
1917,  said  Elizabeth  Houston  qualified  as  such  Execu- 
trix, and  that  she  has  been  at  all  times  since  said  last 
mentioned  date  up  to  the  present  time,  and  now  is  the 
duly  qualified  and  acting  executrix  of  said  Estate  as 
aforesaid. 

X. 

That  neither  the  principal  of  said  promissory  note 
set  forth  in  paragraph  V  of  this  complaint  nor  any 
part  thereof  has  been  paid,  and  though  often  demanded 
of  the  said  J.  A.  Stroud  neither  the  accrued  interest 
nor  any  part  thereof  has  been  paid,  and  plaintiff  is 
informed  and  believes  and  therefor  alleges  that  the  said 
J.  A.  Stroud  is  financially  irresponsible  and  unable  to 
pay  said  interest  and  has  no  reasonable  prospects  of 
paying  the  principal  nor  any  part  thereof  when  the 
same  shall  become  due,  and  that  said  note  except  to 
the  extent  of  the  value  of  the  land  conveyed  in  trust 
as  security,  as  aforesaid,  is  entirely  worthless  and  of 
no  value,  and  the  reasonable  court  costs,  expenses,  and 
attorneys  fees  necessary  to  foreclose  said  trust  deed  will 
amount  to  the  sum  of  Three  Hundred  Dollars 
($300.00). 

XL 

That  by  reason  of  said  false,  fraudulent,  and  de- 
ceitful representations  of  defendant's  testator,  the  said 
Otho  S.  Houston,  deceased,  plaintiff  has  suffered  dam- 
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age  and  injury  to  the  extent  of  the  difference  in  value 
between  the  lands  and  tenements  described,  respec- 
tively, in  paragraphs  IV  and  V  of  this  complaint, 
namely,  in  the  sum  of  Seven  Thousand  ($7,000.00) 
Dollars,  together  with  the  sum  of  Three  Hundred 
($300.00)  Dollars,  reasonable  court  costs,  expenses, 
and  attorneys  fees  necessary  to  foreclose  said  trust 
deed,  and  secure  title  to  the  land  described  in  said 
trust  deed  or  the  value  thereof  at  judicial  sale  to  third 
person;  and  has  been  damaged  in  the  further  sum  of 
Two  Thousand  Seven  Hundred  and  Sixty  ($2,760.00) 
dollars  rental  value  of  the  premises  described  in  para- 
graph, IV  of  this  complaint  from  said  15th  day  of  No- 
vember, 1915,  to  the  date  of  filing  this  complaint. 

XII. 
The  land  described  in  paragraph  V  of  this  complaint, 
securing  payment  of  said  promissory  note  is  not  easily 
accessible,  either  to  plaintiff's  home  in  Texas,  or  to 
his  place  of  residence  in  California,  being  about  600 
miles  distant  by  rail  and  automobile  from  plaintiff's 
home  in  Texas,  and  an  inspection  of  said  land  or  an 
investigation  of  its  value  would  have  required  consid- 
erable time  and  involved  great  expense;  and  after  the 
assignment  of  said  promissory  note  and  deed  of  trust, 
as  set  forth  in  paragraph  VIII  hereof,  until  the  25th 
day  of  March,  1919,  plaintiff  did  not  have  occasion  to 
visit  the  locality  in  which  said  land  is  situated  and  had 
no  opportunity  to  inspect  the  same,  and  from  the  time 
of  said  assignment  until  the  25th  day  of  February, 
1919,  plaintiff  had  no  notice  or  knowledge  of  any  fact 
or  thing  which  did  or  should  have  led  him  to  believe 
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that  the  statements  and  representations  of  the  said 
Otho  S.  Houston,  deceased,  set  forth  in  paragraph  VI 
of  this  complaint  were  not  true,  and  during  all  said 
time  plaintifif  continued  to  rely  upon  said  statements 
and  representations  believing  them  to  be  true ;  that  after 
said  15th  day  of  November,  1915,  the  said  Houston 
and  the  said  Stroud,  continued,  at  the  times  and  in  the 
manner  hereinafter  more  specifically  set  forth,  with 
intent  to  further  mislead,  deceive,  and  defraud  this 
plaintiff,  and  to  prevent  plaintiff  from  discovering  the 
falsity  of  the  representations  in  paragraph  VI  of  this 
complaint  set  forth  and  the  fraud  which  as  aforesaid, 
had  been  practised  by  said  Houston  upon  this  plaintiff, 
with  full  knowledge  of  their  falsity,  to  deceitfully  make 
other  untrue,  false,  and  fraudulent  representations  and 
to  do  and  perform  other  fraudulent  acts  calculated  and 
tending  to  and  which  did  in  fact  deceive  plaintiff  and 
prevent  him  from  discovering  the  fraud  which  had  as 
aforesaid  been  practised  by  said  Houston  upon  him; 
that  such  false  and  fraudulent  representations  con- 
sisted of  the  following  statements  and  representations 
in  the  following  described  letters: 

First:  A  letter,  dated  the  20th  day  of  December, 
1915,  signed  by  the  said  Houston,  directed  to  this 
plaintiff  and  received  by  plaintiff  some  time  during  the 
latter  part  of  December,  1915,  in  which  the  said 
Houston  stated  among  other  things  that  the  man  own- 
ing the  land  adjoining  the  land  described  in  said  trust 
deed  would  not  take  less  than  Twenty-five  ($25.00) 
Dollars  an  acre  for  his  said  land  and  that  if  he  (the 
said  Houston)  lived  in  Texas  he  would  like  to  buy  the 
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land  described  in  said  trust  deed  at  that  price,  that  is 
to  say,  Twenty-five  Dollars  ($25.00)  per  acre; 

Second:  What  purported  to  be  a  copy  of  a  letter 
dated  December  20,  1915,  from  the  said  Houston  to 
the  said  Stroud,  which  was  enclosed  with  the  letter 
described  in  the  immediately  preceding  paragraph  of 
this  complaint,  which  said  letter  contained  the  following 
statement:  ''would  think  that  you  would  be  giving  up 
a  good  proposition,  as  you  have  formerly  stated  in 
your  letters  to  me  that  you  thought  this  land  would 
be  worth  $50.00  per  acre,  and  if  you  can  manage  to 
hold  onto  it  you  certainly  will  do  well.  Mr.  Cowan, 
who  owns  the  land  next  door  to  you,  it  is  true,  would 
sell  his  land  for  $25.00  per  acre,  but  it  looks  as  if  you 
might  make  money  by  holding  onto  it  and  raising  the 
money  for  the  interest.'' 

Third:  A  letter  signed  by  the  said  Houston,  bear- 
ing date  the  3rd  day  of  January,  1916,  and  addressed 
to  plaintiff  and  received  by  plaintiff  in  the  early  part 
of  January,  1916,  in  which  he  (said  Houston)  enclosed 
what  purported  to  be  a  part  of  a  letter  from  the  said 
Stroud  asking  the  said  Houston  to  get  plaintiff  to  ex- 
tend the  time  for  payment  of  interest,  and  in  which 
the  said  Stroud  expressed  a  desire  to  hold  onto  the 
land; 

Fourth:  A  letter  written  and  signed  by  the  said 
Stroud  addressed  to  plaintiff  herein  and  dated  the  17th 
day  of  January,  1916,  and  received  by  plaintiff  some 
time  in  the  latter  part  of  January,  1916,  in  which  the 
said  Stroud,  among  other  things  stated  that  he  (said 
Stroud)  could  make  said  land  sell  for  a  hundred  dollars 
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per  acre,  and  that  it  would  not  cost  him  (Stroud)  more 
than  ten  or  twelve  dollars  per  acre  to  do  so; 

Fifth:  In  a  letter  dated  June  10,  1917,  addressed 
to  plaintiff  herein  and  signed  by  the  said  Stroud  in 
which  he  (Stroud)  stated  among  other  things  that  he 
was  sorry  he  could  not  keep  said  land  paid  up  as  he 
believed  some  day  it  would  be  valuable  land. 

That  on  said  25th  day  of  February,  1919,  plaintiff 
was  informed  by  persons  whom  he  believed  to  be  re- 
sponsible and  well  informed  that  said  land  was  grossly 
inadequate  as  a  security  for  the  payment  of  said 
promissory  note,  and,  acting  upon  said  information,  on, 
to-wit,  the  25th  day  of  March,  1919,  he  personally  vis- 
ited said  land  and  investigated  its  value  and  at  that 
time  first  discovered  that  the  statements  and  repre- 
sentations of  the  said  Otho  S.  Houston,  deceased,  set 
forth  in  paragraph  VI  of  this  complaint  were  not  true, 
but  were  false,  fraudulent,  and  deceitful,  as  hereinbe- 
fore in  paragraph  VII  of  this  complaint  alleged. 

Until  the  said  discovery  in  March,  1919,  of  the  great 
variance  between  the  value  of  the  said  Texas  land  and 
the  value  as  represented  by  said  Otho  S.  Houston,  as 
aforesaid,  plaintiff  had  no  reason  to  suspect  that  the 
first  cash  payment  represented  by  Houston  to  have  been 
made  on  said  land  by  said  Stroud  was  not  made  as 
represented  by  said  Houston. 

WHEREFORE,  Plaintiff  prays  judgment  against 
the  said  defendant  for  the  sum  of  Ten  Thousand  and 


/.  M.  Roshorough,  25 

Sixty  ($10,060.00)  Dollars,  together  with  costs  of  this 

suit. 

WESTALL  AND  WALLACE 

By  Joseph  F.  Westall 

and  R.  M.  Fulton 

Attorneys  for  Plaintiff. 

STATE  OF  CALIFORNIA,         ) 

(  ss. 
COUNTY  OF  LOS  ANGELES  ) 

J.  M.  Roshorough  being  by  me  first  duly  sworn,  de- 
poses and  says:  that  he  is  the  plaintiff  in  the  above 
entitled  action,  that  he  has  heard  read  the  foregoing 
petition  and  knows  the  contents  thereof;  and  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  to  be  upon  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it  to  be 

true. 

J.  M.  Roshorough. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  September,  1919. 

( Seal )  HAZEL  P.  FENLON 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
and  State  of  CaHfornia. 

(ENDORSED)  No.  757  Law.  In  the  District 
Court  of  the  United  States  in  and  for  the  Southern 
District  of  California,  Southern  Division.  J.  M.  ROS- 
BOROUGH,  Complainant,  vs.  Ehzabeth  Houston,  De- 
fendant. COMPLAINT  FOR  DECEIT.  Filed  Oct. 
10,  1919,  CHAS.  N.  WILLIAMS,  Clerk,  by  R.  S. 
Zimmerman,  Deputy  Clerk.  Westall  and  Wallace,  At- 
torneys at  Law,  suite  516  Trust  &  Savings  Bldg.,  Los 
Angeles,  F5683,  Attorneys  for  Plaintiff. 
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UNITED  STATES  OF  AMERICA. 

District  Court  of  the  United  States 

SOUTHERN  DISTRICT  OF  CALIFORNIA. 


J.  M.  ROSBOROUGH, 

Plaintiff, 
vs. 
ELIZABETH  HOUSTON,  etc 

Defendant. 


At  Law  No.  757 


Action  brought  in  the  said  District  Court,  and  the 
Complaint  filed  in  the  office  of  the  Clerk  of  said  Dis- 
trict Court,  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California. 

The    President    of    the    United    States    of    America, 
Greeting : 

To  ELIZABETH  HOUSTON,  as  sole  beneficiary 
under  the  will  of  Otho  S.  Houston,  deceased,  and  as 
Executrix  of  the  Estate  of  the  said  Otho  S.  Houston, 
deceased. 

You  are  hereby  required  to  appear  in  an  action 
brought  against  you  by  the  above-named  plaintiff,  in 
the  District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  Southern  Division, 
and  to  file  your  plea,  answer  or  demurrer,  to  the  com- 
plaint filed  therein  (a  certified  copy  of  which  accom- 
panies this  summons),  in  the  office  of  the  Clerk  of  said 
Court  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  within  twenty  days  after  the  service  on  you 
of  this  summons,  or  judgment  by  default  will  be  taken 
against  you,  and  you  are  hereby  notified  that  unless 
you  appear  and  plead,  answer  or  demur,  as  herein  re- 
quired, the  plaintiff  will  take  judgment  for  any  money 
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or  damages  demanded  in  the  complaint  as  arising  from 
contract  or  will  apply  to  the  Court  for  any  further 
relief  demanded  in  the  complaint. 

WITNESS,  the  Honorable  BENJAMIN  R 
BLEDSOE,  Judge  of  the  District  Court  of 
the  United  States,  in  and  for  the  Southern 
[seal]  District  of  California,  this  10th  day  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nineteen  and  of  our  Inde- 
pendence the  one  hundred  and  forty  fourth. 

Chas.  N.  Williams 

Clerk. 
By  R.  S.  ZIMMERMAN 

Deputy  Clerk. 

UNITED  STATES  MARSHAL'S  OFFICE,  I 
Southern  District  of  California.   \ 

I  HEREBY  CERTIFY,  that  I  received  the  within 
writ  on  the  13th  day  of  October,  1919,  and  personally 
served  the  same  on  the  17th  day  of  October,  1919,  by 
delivering  to  and  leaving  with  Elizabeth  Houston,  said 
defendant  named  therein,  personally,  at  the  County  of 
Los  Angeles  in  said  District,  a  certified  copy  thereof, 
together  with  a  copy  of  the  Complaint,  certified  to  by 
Chas.  N.  Williams  attached  thereto. 

C.  T.  Walton 

Los  Angeles,  U.  S.  Marshal. 

Oct.  17th,  1919.  By  J.  S.  Bassett 

Deputy. 

[Endorsed]  :  Marshal's  Civil  Docket  No.  3861.  Law. 
No.  757  Civil  U.  S.  District  Court  SOUTHERN  DIS- 
TRICT OF  CALIFORNIA    J.    M.    Rosborough,  vs. 
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Elizabeth  Houston  vs. 


Elizabeth  Houston,  Summons  Westall  and  Wallace 
Plaintiff's  Attorney  Filed  Nov  5  1919  Chas  N  Wil- 
liam Clerk    By  R  S  Zimmerman  Deputy  Clerk 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES   SOUTHERN   DISTRICT  OF 

CALIFORNIA,  SOUTHERN 

DIVISION. 


J.  M.  Rosborough, 


Plaintiff, 


vs. 


At  Law  No.  757 


ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  the  said 
Otho  S.   Houston,   deceased, 

Defendant. 

DEMURRER 

Comes  now  the  above  entitled  beneficiary,  Elizabeth 

Houston,   as  sole  beneficiary  under  the  will  of  Otho 

S.  Houston,  deceased,  and  as  Executrix  of  the  Estate 

of  the  said  Otho  S.   Houston,  deceased,  and  demurs 

to  the  complaint  of  the  above  entitled  Plaintiff,  on  file 

herein,  for: 

I. 

That   said   complaint   does   not    state   the   cause   of 

action  as  against  Elizabeth  Flouston  as  sole  beneficiary 

under  the  will  of  Otho  S.  Houston,  deceased. 
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II. 

That  said  complaint  does  not  state  the  cause  of 
action  against  Elizabeth  Houston  as  Executrix  of  the 
Estate  of  the  said  Otho  S.  Houston,  deceased. 

III. 

That  there  is  a  misjoinder  of  parties  defendant  in 
that  there  is  joined,  as  defendants  herein  in  an  action 
of  deceit,  an  action  against  Elizabeth  Houston  as  sole 
beneficiary  under  the  Will  of  Otho  S.  Houston,  de- 
ceased, she  not  being  privy  or  a  party  to  the  deceit,  and 
an  action  against  Elizabeth  Houston  as  Executrix  of 
the  Estate  of  the  said  Otho  S.  H^ouston,  deceased,  for 
an  alleged  deceit  practiced  by  the  said  Otho  S.  Houston. 

IV. 

That  several  causes  of  action  have  been  improperly 
united  in  that  there  has  been  united  therein  a  cause  of 
action  against  Elizabeth  Houston  as  Executrix  of  the 
Estate  of  Otho  S.  Houston,  deceased,  for  an  alleged 
fraud,  alleged  to  have  been  perpetrated  by  said  Otho 
S.  Houston,  and  an  action  against  Elizabeth  Houston 
as  sole  beneficiary  under  the  Will  of  Otho  S.  Houston, 
deceased,  for  alleged  fraud,  alleged  to  have  been  perpe- 
trated by  the  said  Otho  S.  Houston. 

V. 

That  said  complaint  is  ambiguous  in  that  it  cannot  be 
determined  therefrom  whether  the  said  Plaintiff,  ever 
or  at  all,  presented  a  claim  against  the  Estate  of  Otho 
S.  Houston  to  recover  from  said  Estate  the  amount 
claimed  to  be  due  under  said  complaint. 


30  Elizabeth  Houston  vs, 

VI. 

That  said  complaint  is  uncertain  for  the  same  reason 
assigned  as  showing  it  to  be  ambiguous. 

Lucius  K.  Chase 
ATTORNEY,    for  EHzabeth   Houston,   as   sole  bene- 
ficiary under  the  Will  of  Otho  S.   Houston,  de- 
ceased, and  as  Executrix  of  the  Estate  of  the  said 
Otho  S.  Houston,  deceased. 
[Endorsed]:     No.   757     Dept....      IN  THE  DIS- 
TRICT    COURT    OF    THE    UNITED     STATES 
SOUTHERN       DISTRICT       OF       CALIFORNIA 
SOUTHERN   DIVISION     J.   M.   ROSBOROUGH, 
Plaintiff  vs.  ELIZABETH  HOUSTON,  as  sole  bene- 
ficiary under  the  Will  of  Otho  S.  Houston,  deceased, 
and  as  Executrix  of  the  Estate  of  the  said  Otho  S. 
Houston,  deceased,  Defendant.     DEMURRER     Serv- 
ice of  the  within  Demiurrer  admitted  this  3rd  day  of 
November,   1916.     Westall  and  Wallace  by  Joseph  F. 
Westall    R  M  Fulton  attorneys  for  plaintiff    Filed  Nov 
3,  1919     Chas.  N,  Williams,  Clerk    By  R.  S.  Zimmer- 
man Deputy  Clerk.     LUCIUS  K.  CHASE,  Attorney 
for   Defendants   441-443   Title   Insurance   Bldg.,    Los 
Angeles,   California. 

At  a  stated  term,  towit:  the  July,  A.  D.  1919  Term  of 
the  District  Court  of  the  United  States  of  America, 
within  and  for  the  Southern  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles,  on  Monday,  the  twenty- 
fourth  day  of  November,  in  the  year  of  our  Lord,  One 
thousand  nine  hundred  and  nineteenth) 
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Present:     The  Honorable  Benjamin  F.  Bledsoe,  Dis- 
trict Judge. 


) 


) 


757  Civil 


J.  M.  Rosboroug-h,  Plaintiff, 

vs. 
Elizabeth  Houston,  etc.,  ) 

Defendant.     ) 

This  cause  coming  on  this  day  for  hearing  on  de- 
fendant's demurrer  to  the  complaint  herein;  Joseph  F. 
Westall,  Eisq.,  appearing  as  counsel  for  the  plaintiff; 
Lucius  K.  Chase,  Esq.,  appearing  as  counsel  for  the 
defendant,  and  said  demurrer  having  been  argued  by 
the  respective  counsel,  and  the  Court  being  fully  advised 
in  the  premises,  now^  orders  that  said  demurrer  be  and 
the  same  hereby  is  overruled  and  that  defendant  be 
allowed  ten  days  to  answer  herein. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN  - 

DIVISION 

J.  M.  Rosborough, 

Plaintiff, 


-  vs  - 


ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  the  said 
Otho  S.  Houston,  deceased. 


Defendant. 


At  Law  No.  757. 
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ANSWER 

Comes  now  Elizabeth  Houston,  as  sole  beneficiary 
under  the  Will  of  Otho  S.  Houston,  deceased,  and  as 
Executrix  of  the  Estate  of  the  said  Otho  S.  Houston, 
deceased,  and  for  answer  to  the  complaint  of  the 
Plaintiff  on  file  herein,  alleges  and  denies  as  follows, 
to-wit : 

I. 
Tha.?  she  has  no  information  or  belief  upon  the  sub- 
ject suf^cient  to  enable  her  to  answer  the  same  and 
basing  her  denial  on  that  ground  denies  that  on  or 
prior  to  the  15th  day  of  November,  1915,  said  Plain- 
tiff was  the  owner  of  the  following  described  lands  and 
tenements : 

Lot  1,  Block  ''B",  Poole  and  Jones  Tract,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  and 
State  of  California,  as  per  map  recorded  in  Book 
10,  Page  194  of  Maps,  in  the  OfBce  of  the  County 
Recorder  of  said  County ; 
or  that  said  lands  or  tenements  then  stood  of  record 
in  the   name  of   Edwin   S.    Crawford   and   Carrie   B. 
Crawford,  or  in  the  name  of  Edwin  S.  Crawford  or 
Carrie  R.  Crawford;  or  that  they  or  either  of  them 
held  the  same  in  trust  for  Plaintiff,  with  or  without  the 
improvements  thereon;  or  that  at  the  time  of  the  filing 
of  said  complaint,  or  at  all  times  thereinbefore  men- 
tioned, said  lands  and  tenements  were  worth  the  sum 
of  Eight   Thousand    ($8,000.00)    Dollars  or  that  the 
rental  value  thereof  was  Sixty   ($60.00)   Dollars  per 
month. 
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II. 

That  she  has  no  information  or  beHef  upon  the  sub- 
ject sufficient  to  enable  her  to  answer  the  same  and 
placing  her  denial  on  that  ground  denies  that  on  or 
about  the  27th  day  of  October,  1915,  the  said  Otho  S. 
Houston  offered  to  purchase  the  aforesaid  property,  or 
in  order  to  induce  Plaintiff  to  convey  same  to  the  said 
Otho  S.  Houston  or  otherwise,  offered  to  transfer  or 
assign  to  Plaintiff  that  certain  promissor)^  note,  set 
forth  in  Paragraph  V  of  said  complaint;  or  that  said 
note,  together  with  endorsements  thereon,  so  set  forth, 
is  in  the  words  and  figures  as  the  same  appears  in 
Paragraph  V  of  said  complaint;  or  offered  to  assign 
or  transfer  to  Plaintiff*  a  certain  Deed  of  Trust  dated 
on  the  30th  day  of  January,  1915,  securing  said  promis- 
sory note ;  or  that  said  Deed  of  Trust  was  recorded  on 
the  4th  day  of  February,  1915,  in  Volume  2,  page  413 
of  Deeds  of  Trust  records  of  Crane  County,  Texas; 
or  that  said  Deed  of  Trust  is  in  the  words  and  figures 
as  set  forth  in  paragraph  V  of  said  complaint. 

III. 

That  she  has  no  information  or  beUef  upon  the  sub- 
ject sufficient  to  enable  her  to  answer  the  same  and 
basing  her  denial  on  that  ground  denies  that,  to  induce 
Plaintiff  to  accept  said  transfer  or  assignment  of  said 
promissory  note  or  said  Trust  Deed  as  a  consideration 
for  the  conveyance  of  the  premises  in  paragraph  IV  of 
said  complaint,  or  at  all,  said  Otho  S.  Houston  deceit- 
fully or  falsely  or  fraudulently  stated  or  represented, 
or  stated  or  represented  at  all,  to  said  Plaintiff,  that 
said  land  described  in  said  Trust  Deed  and  securing 
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the  payment  of  said  promissory  note,  was  of  great  or 
substantial  value  or  was  of  such  a  value  as  to  afford 
ample  security  for  the  payment  of  said  note  or  any 
interest  that  might  accrue  thereon;  or  that  it  was 
worth,  in  the  aggregate,  the  sum  of  between  Fifteen 
Thousand  ($15,000.00)  and  Twenty  Thousand  ($20,- 
000.00)  Dollars;  or  that  plenty  of  water,  suitable  for 
the  irrigation  of  said  land  for  agricultural  purposes, 
was  available;  or  that  said  land  could  be  so  irrigated 
directly  from  the  Pecos  River;  or  that  the  course  of 
said  Pecos  River  lies  in  approximately  a  semi-circle 
around  said  land;  or  that  a  Buena  Vista  Water  Com- 
pany furnished  water  for  irrigation  to  lands  on  the 
side  of  said  Pecos  River  opposite  but  adjacent  to  the 
lands  described  in  said  Trust  Deed;  or  that  such  lands 
on  said  opposite  side  of  said  Pecos  River,  so  supplied 
with  water  for  irrigation  purposes,  were  selling  for 
sixty  ($60.00)  or  Seventyfive  ($75.00)  Dollars  per 
acre;  or  that  water  could  be  pumped  from  the  River 
directly  onto  said  land;  or  that  thus  irrigated  it  would 
be  as  productive  or  as  valuable  as  lands  illustrated  or 
described  in  a  prospectus  or  folder  purporting  to  illus- 
trate and  describe  said  Pecos  River  irrigated  lands, 
then  or  there  exhibited  by  the  said  Houston  to  Edwin 
S.  Crawford;  or  that  the  said  Edwin  S.  Crawford  was 
then  and  there  acting  as  agent  for  Plaintiff,  or  that  he 
subsequently  communicated  such  representations  to 
Plaintiff;  or  that  the  J.  A.  Stroud  mentioned  in  the 
Trust  Deed,  hereinbefore  set  forth,  had  paid  to  him, 
said  Otho  S.  Houston,  as  the  first  installment  of  the 
purchase  price  of  said  land,  real  estate  then  well  worth 
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Thirty-eight  Hundred  and  Seventy-two  ($3,872.00) 
Dollars,  or  in  normal  times  worth  Four  Thousand 
($4,000.00)  Dollars ;  or,  in  addition  thereto,  giving  him 
the  promissory  note  secured  by  Trust  Deed  hereinbe- 
fore set  forth  in  said  complaint;  or  had  paid  the  in- 
stallment of  interest  due  July  30,  1915  under  the  terms 
of  said  note;  or  that  said  land  was  well  worth  all  that 
said  Stroud  had  paid  for  it;  or  that  if  he,  the  said 
Otho  S.  Houston,  was  then  in  Texas  or  near  the  land, 
he  did  not  know  that  he  would  have  sold  it  at  the  price 
as  aforesaid  stated  or  represented  to  him  to  have  been 
paid  for  the  same  by  the  said  J.  A.  Stroud. 

IV. 
That  she  has  no  information  or  belief  upon  the  sub- 
ject sufficient  to  enable  her  to  answer  the  same  and 
basing  her  denial  on  that  ground  denies  that  in  truth 
or  in  fact  the  alleged  representations  set  forth  in  para- 
graph 6  of  said  complaint,  as  having  been  made  by  the 
said  Otho  S.  Houston,  or  any  of  said  alleged  repre- 
sentations, were  absolutely  untrue  or  untrue  at  all,  or 
deceitful,  or  fraudulent;  that  at  such  time  the  said 
Otho  S.  Houston  knew  that  any  of  said  representa- 
tions were  untrue  or  deceitful  or  fraudulent;  that  the 
said  Plaintiff  did  not,  at  said  time,  know  that  said  al- 
leged representations  were  not  true  or  that  the  said 
Otho  S.  Houston  made  the  same  for  the  purpose  or 
with  the  intent  of  deceiving  Plaintiff  or  of  defrauding 
Plaintiff  out  of  his  said  lands  or  tenements  mentioned 
in  paragraph  IV  of  said  complaint;  or  did  deceive 
Plaintiff  to  his  great  injury,  or  at  all;  or  that  said  Otho 
S.  Houston  then  and  there  well  knew,  or  that  the  said 
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Plaintiff  did  not  know,  that  said  lands  described  in 
said  Trust  Deed  securing  the  payment  of  said  promis- 
sory note  was  not  of  great  or  substantial  value;  that 
it  was  of  very  slight  or  insignificant  value;  or  that  it 
was  not  of  such  value  as  to  afford  ample  security  for 
the  payment  of  said  note  or  any  interest  that  might 
accrue  thereon;  that,  on  the  contrary,  it  was  grossly 
insufficient  as  a  security  for  amount  of  said  note;  was 
not  worth,  in  the  aggregate,  or  at  all,  the  sum  of  be- 
tween Fifteen  Thousand  ($15,000.00)  and  Twenty 
Thousand  ($20,000.00)  Dollars;  or  was  not  worth  to 
exceed  One  Thousand  ($1,000.00)  Dollars;  it  was 
not  true  that  either  plenty  or  sufficient  water,  suitable 
for  irrigation  of  said  land  for  agricultural  purposes, 
was  available  in  said  Pecos  River;  that,  on  the  con- 
trary, except  in  times  of  freshets  or  floods,  there  was 
not  sufficient  water  in  said  Pecos  River  for  the  irriga- 
tion of  said  lands;  that  the  water  direct  from  said 
Pecos  River,  except  in  times  of  freshets  or  floods,  was 
so  extremely  salty  and  possessed  of  so  much  alkali  as 
to  be  totally  unsuitable  or  unfit  for  agricultural  pur- 
poses; that  the  J.  A.  Stroud  mentioned  in  the  hereinbe- 
fore described  Trust  Deed  had  not  paid  to  him,  the 
said  Otho  S.  Houston,  as  the  first  installment  of  the 
purchase  price  of  said  land,  real  estate  then  well  worth 
Thirty-eight  Hundred  Seventy-two  ($3,872.00);  that, 
on  the  contrary,  that  the  said  J.  A.  Stroud  did  exchange 
or  transfer  to  the  said  Houston,  as  a  partial  consider- 
ation for  the  land  described  in  the  said  Trust  Deed,  the 
following  described  lands: 

All  that  certain  tract  or  parcel  of  land  lying  and 
being  situate  in  Reeves  County,  Texas,  and  being 
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all  of  Section  No.  269,  Block  No.  11,  Certificate 
No.  1139,  G.  H.  &  S.  A.  Ry.  Co.  Survey,  and  con- 
taining 640  acres  of  land ; 
or  that  said  last  described  lands  were  not  of  the  value 
of  Thirty-eight  Hundred,  Seventy-two  ($3,872.00) 
Dollars  or  Four  Thousand  ($4,000.00)  Dollars,  or  any 
other  sum  or  valuation  exceeding  the  sum  of  Four 
Hundred  and  Eighty  ($480.00)  Dollars;  or  that  the 
said  Otho  S.  Houston  at  said  time  well  knew  such  fact; 
that  the  said  J.  A.  Stroud  paid  no  value  whatever 
for  the  said  land  other  than  the  promissory  note  men- 
tioned in  said  complaint  and  said  land  worth  not  ex- 
ceeding Four  Hundred  and  Eighty  ($480.00)  Dollars; 
that  it  is  not  true  that  said  land  was  worth  all  or 
any  substantial  part  of  the  pretended  price  of  said  J. 
A.  Stroud  had  paid  for  it;  or  in  truth  or  in  fact  was 
worth  not  to  exceed  in  value  the  sum  of  One  Thousand 
($1,000.00)  Dollars;  that  it  was  not  true  that  the  said 
Stroud  had  paid  the  installment  of  interest  due  July  30, 
1915,  under  the  terms  of  said  note;  that  it  was  not  true 
that  said  Stroud  had  paid  any  part  thereof  or  any  of 
the  accrued  interest  on  said  note. 

V. 
That  she  has  no  information  or  belief  upon  the  sub- 
ject sufficient  to  enable  her  to  answer  the  same,  and 
basing  her  denial  on  that  ground  denies  each  and  all  of 
the  allegations  contained  in  Paragraphs  VHI,  X,  XI 
and  Xn  of  said  Complaint; 

By  way   of   separate   answer   to  the   Complaint   of 
plaintiff  on  file  herein,  said  defendant  alleges: 
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I. 

That  the  cause  of  action  alleged  in  said  Complaint 
is  barred  by  the  provisions  of  Section  338  of  the  Civil 
Code  of  Procedure  of  the  State  of  California; 

For  a  further  and  separate  defense  to  said  cause  of 
action  set  forth  in  said  Complaint,  said  defendant  fur- 
ther avers : 

I. 

That  no  claim  was  presented  to  said  Executrix,  or 
filed  with  the  Clerk  of  the  Superior  Court  of  Los  An- 
geles County,  State  of  California,  within  the  time  al- 
lowed by  law  for  the  presentation  of  claims  in  the 
matter  of  said  estate,  for  the  payment  of  the  money 
alleged  in  said  Complaint  to  be  due  from  said  defend- 
ant, as  Executrix  of  the  Estate  of  Otho  S.  Houston,  to 
said  plaintifif; 

For  a  further  and  separate  defense  to  said  cause  of 
action  set  forth  in  said  Complaint,  said  defendant  fur- 
ther avers: 

I. 
That  no  claim  was  presented  to  said  Executrix,  or 
filed  with  the  Clerk  of  the  Superior  Court  of  Los  An- 
geles County,  State  of  California,  within  the  time  al- 
lowed by  law  for  the  presentation  of  claims  in  the 
matter  of  said  estate,  to  recover  damages  for  the 
deceit  and  fraud  averred  in  said  Complaint. 

Lucius  K.  Chase 
Attorney   for   said   defendant,    Elizabeth   Houston,   as 
sole  Beneficiary  under  the  Will  of  Otho  S.  Hous- 
ton, deceased,  and  as  Executrix  of  the  Estate  of 
the  said  Otho  S.  Houston,  deceased 
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STATE  OF  CALIFORNIA    ) 

)  ss. 
COUNTY  OF  LOS  ANGELES  ) 

Elizabeth   Houston  being  by  me   first   duly   sworn, 

deposes  and  says:  that,  as  sole  beneficiary  under  the 

Will  of  Otho  S.  Houston,  deceased,  and  as  Executrix 

of  the  Estate  of  the  said  Otho  S.  Houston,  deceased, 

she  is  the  above  entitled  defendant;  that  she  has  read 

the  foregoing-  answer  and  knows  the  contents  thereof; 

and  that  the  same  are  true  of  her  own  knowledge, 

except  as  to  those  matters  which  she  has  avered  and 

denied  upon  her  information  and  belief  and  as  to  those 

she  believes  it  to  be  true. 

Elizabeth  Houston. 

Subscribed  and  sworn  to  before  me  this  29  day  of 

November,  1919. 

Myrta  J  Burns 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 

and  State  of  California. 

[Seal] 

[Endorsed]:     ORIGINAL     No.   7S7.   Dept 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA, SOUTHERN  DIVISION  J.  M.  ROS- 
BOROUGH Plaintiff  .vs.  ELIZABETH  HOUS- 
TON Defendant  ANSWER  Service  of  the  within 
Answer  admitted  this  3rd  day  of  Dec.  1919  R  M 
Fulton  Westall  and  Wallace  By  Joseph  F.  Westall 
Attorneys  for  pltff.  Filed  Dec  3  1919  Chas  N.  Wil- 
liams, Clerk  By  R  S  Zimmerman  Deputy  Clerk 
LUCIUS  K.  CHASE  Attorney  for  Defendant  441- 
443  Title  Insurance  Building  LOS  ANGELES,  CALI- 
FORNIA 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA     SOUTHERN 

DIVISION 

o 

J.  M.  ROSBOROUGH, 

Plaintiff, 

-  vs  - 


At  Law  No.  757 


ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  the  said 
Otho  S.  Houston,  deceased. 

Defendant. 


DEMURRER  TO  ANSWER 

Now  comes  the  above  named  plaintiff  and  demurs  to 
the  last  two  sub-divisions  (which  both,  together  with 
a  preceding  sub-division  are  designated  in  said  answer 
by  the  Roman  numeral  I)  of  said  answer,  namely  to 
the  two  sub-divisions  of  defendant's  answer  beginning 
at  line  12  and  ending  at  line  28,  page  6,  both  inclusive, 
of  said  answer  (said  pretended  defenses  relating  to  the 
non-presentation  of  a  claim  to  the  defendant  Execu- 
trix)  for 

L 

That  the  same  does  not  state  facts  suiftcient  to  con- 
stitute a  defense  or  defenses  to  the  complaint  herein. 
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II. 

That  said  answer  is  ambiguous  in  that  it  cannot  be 
determined  whether  the  two  identically  numbered  para- 
graphs referred  to  relate  to  the  same  or  different  de- 
fenses. 

III. 

That  said  answer  is  unintelligible  for  the  reason 
assigned  showing  it  to  be  ambiguous. 

IV. 

That  said  answer  is  uncertain  for  the  reason  as- 
signed showing  it  to  be  ambiguous  and  unintelligible. 

WESTALL  AND  WALLACE, 
By  Joseph  F.  Westall, 
Attorneys  for  Plaintiff. 

POINTS    AND    AUTHORITIES    UPON    WHICH 
THE  DEMURRENT  SHALL  RELY 

California  Code  of  Civil  Procedure,  Sec.  1493; 
Leverone  v.  Weakly,   155  Cal.  395; 
Hardin  v.  Sinclaire,  115  Cal.  460,  463. 

[Endorsed] ;  A^o.  757  At  Law  IN  THE  District 
Court  OF  THE  UNITED  STATES  In  and  for  the 
Southern  District  of  CaUfornia  SOUTHERN  DIVI- 
SION J.  M.  ROSBOROUGH  Complainant  vs.  ELIZ- 
ABETH HOUSTON,  et  al  Defendants  DEMURRER 
TO  ANSWER  Received  copy  of  the  within  Demurrer 
this  11th  day  of  December  1919  Lucius  K  Chase  At- 
torney for  Defendant.  Filed  Dec  11  1919  Chas.  N. 
Williams.  Clerk  By  R.  S.  Zimmerman  Deputy  Clerk 
Lucius  K  Chase  Attorney  for  Defendant.  WESTALL 
AND  WALLACE  ATTORNEYS  AT  LAW  SUITE 
516  TRUST  &  SAVINGS  BLDG.  LOS  ANGELES 
F  5683     Main  8508    Attorneys  for  Plaintiff 
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At  a  stated  term,  towit:  the  July  A.  D.  1919,  Term 
of  the  District  Court  of  the  United  States  of  America, 
within  and  for  the  Southern  Division  of  the  Southern 
District  of  CaHfornia,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles,  on  Monday,  the  twenty- 
second  day  of  December,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  nineteen; 
Present:  The  Honorable  Benjamin  F.  Bledsoe,  Dis- 
trict Judge.  ^ 

J.  M.  Rosborough,  ) 

Plaintiff,  ) 

vs.  )      No.  757  Civil. 

Elizabeth  Houston,  ) 

Defendant.  ) 

This  cause  coming  on  at  this  time  for  hearing  of 
arguments  on  Demurrer  to  Answer ;  Joseph  F.  Westall, 
Esq.,  appearing  herein  as  attorney  for  the  plaintiff; 
and  Lucius  K.  Chase,  Esq.,  being  present  as  attorney 
for  the  defendant;  said  demurrer  having  been  argued 
by  Joseph  F.  Westall,  Esq.,  of  Counsel  as  aforesaid 
for  plaintiff,  and  the  Court  having  duly  considered  the 
same,  is  hereby  overruled. 

Now,  at  the  hour  of  11 :30  o'clock  A.  M.,  the  Court 
takes  a  recess  until  the  hour  of  2  o'clock  P.  M.,  of 
this  day.  Thereafter,  at  the  hour  of  2  o'clock  P.  M., 
the  Court  reconvenes; 

At  a  stated  term,  towit:  the  July,  A.  D.,  1921,  Term  of 
the  District  Court  of  the  United  States  of  America, 
within  and  for  the  Southern  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles,  on  Wednesday,  the  nine- 
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teenth  day  of  October,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  twenty-one; 

Present:     The  Honorable  Benjamin  F.  Bledsoe,  Dis- 
trict Judge. 

J.  M.  Rosborough,  ) 

Plaintiff  ) 

-  vs  -  )       No.  757  Civ. 

EHzabeth  Houston,  etc.,  ) 

Defendant.  ) 

This  cause  coming  on  at  this  time  for  argument;  J. 
F.  Westall,  Esq.,  appearing  as  counsel  for  the  plaintiff 
and  Lucius  K.  Chase,  Esq.,  appearing  as  counsel  for  the 
defendant  and  said  J.  F.  Westall,  Esq.,  having  pre- 
sented an  argument  in  behalf  of  the  plaintiff  and  said 
Lucius  K.  Chase,  Esq.,  having  presented  an  argument 
in  behalf  of  the  defendant  and  said  J.  F.  Westall,  Esq., 
having  argued  in  rebuttal,  and  now,  on  motion  of  J. 
F.  Westall,  Esq.,  attorney  as  aforesaid,  it  is  by  the 
court  ordered  that  Plaintiff's  Exhibit  No.  1  be  released 
to  plaintiff  and  that  said  cause  be  submitted  on  briefs, 
and  said  Lucius  K.  Chase,  Esq.,  having  filed  his  brief 
on  behalf  of  the  defendants,  it  is  by  the  court  ordered 
that  the  attorney  for  the  plaintiff  be  allowed  ten  days 
within  which  to  file  brief  on  plaintiff's  behalf. 
At  a  stated  term,  to-wit:  the  July,  A.  D.,  1922,  Term 
of  the  District  Court  of  the  United  States  of  America, 
within  and  for  the  Southern  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles,  on  Monday,  the  second 
day  of  October,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  twenty-two; 
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Present:  The  Honorable  Benjamin  F.  Bledsoe,  Dis- 
trict Judge. 

J.  M.  Rosborough,  ) 

Plaintiff  ) 

vs.  )      No.  757  Civil. 

Elizabeth  Houston,  etc.,  ) 

Defendant.  ) 

In  this  cause  at  this  time  the  court  hands  down  its 
Opinion  and  orders  the  same  filed  and  thereupon  in- 
structs counsel  for  the  plaintiff  to  prepare  findings 
in  accordance  therewith  giving  judgment  in  favor  of 
plaintiff  herein  for  $10,060.00 

At  a  stated  term,  to-wit:  the  July  Term  A.  D.  1922 
of  the  District  Court  of  the  United  States  of  America, 
within  and  for  the  Southern  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles  on  Tuesday  the  seven- 
teenth day  of  October,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  twenty-two; 

Present:  The  Honorable  Benjamin  F.  Bledsoe,  Dis- 
trict Judge. 

J.  M.  Rosborough,  ) 

Plaintiff  ) 

vs.  )      No.  757  Civil. 

Elizabeth  Houston,  etc.,  ) 

Defendant.  ) 

This  cause  having  heretofore  been  submitted  to  the 
court  for  its  consideration  and  decision  and  the  court 
having  thereafter  handed  down  its  opinion  and  in- 
structed counsel  for  the  plaintiff  to  prepare  Findings 
and  in  accordance  therewith  Findings  of  Fact  and  Con- 
clusions of  Law  having  been  presented  to  the  court  and 
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hy  the  court  signed  and  ordered  filed  herein,  and  judg- 
ment pursuant  thereto  having  thereupon  been  pre- 
sented to  the  court  for  signature,  said  judgment  is 
thereupon  signed  by  the  court  and  ordered  filed  and 
entered  herein. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN 

DIVISION 

J.  M.  Rosborough, 

PlaintifT, 
vs. 


At  Law  No.  757 


ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  the  said 
Otho  S.  Houston,  deceased, 


Defendant. 
NOTICE  OF  PRESENTATION  OF  FINDINGS 

To  the  above-named  defendant,  Elizabeth  Houston, 
as  sole  beneficiary  under  the  will  of  Otho  S.  Houston, 
deceased,  an  as  Executrix,  etc.,  and  to  Lucius  K.  Chase, 
No.  441-443  Title  Insurance  Building,  Los  Angeles, 
Cahfornia,  her  attorney: 

You  will  please  take  notice,  that  the  court  has  di- 
rected the  plaintiff  to  prepare  findings  in  the  above- 
entitled  action,  and  that  in  accordance  with  said  direc- 
tion the  said  plaintiff  has  prepared  findings  therein,  and 
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herewith  serves  upon  you  a  copy  of  said  proposed 
findings. 

And  you  are  further  notified  that  said  proposed  find- 
ings will  be  presented  to  the  said  court  to  be  signed  five 
days  after  this  service  of  a  copy  of  the  same  upon  you. 

Dated  this  11th  day  of  October,  1922. 

Robert  M.  Fulton  and 
WESTALL  AND  WALLACE 
By  Joseph  F  Westall 

Attorneys  for  plaintiff. 

Receipt  of  a  copy  of  the  above  notice,  and  of  plain- 

tiff^s  proposed  findings,  referred  to  therein,  is  hereby 

admitted  this  11  day  of  October,  1922. 

Lucius  K  Chase 

Attorney  for  Defendant. 


IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN 

DIVISION 


J.  M.  ROSBOROUGH, 


Plaintiff, 


vs. 


ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  said  Otho 
S.   Houston,    deceased, 

Defendant. 


At  Law  No.  757 
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FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  action  came  on  for  trial  on  the  19th  day  of 
September,  1921,  and  having  been  tried  before  the 
Court  (a  jury  trial  having  been  waived)  on  the  19th 
and  20th  days  of  September,  1921,  Joseph  F.  Westall, 
Esq.,  of  the  firm  of  Westall  and  Wallace,  appearing 
for  plaintiff,  and  Lucius  K.  Chase,  Esq.,  for  defendant, 
and  after  hearing  the  allegations  and  proofs  of  the 
parties,  and  the  arguments  of  counsel,  and  being  ad- 
vised in  the  premises,  I  hereby  make  and  file  the  fol- 
lowing findings  of  facts  and  conclusions  of  law  con- 
stituting my  decision  in  said  action: 

FINDINGS  OF  FACT 

I. 

That  on  and  prior  to  the  15th  day  of  November, 
1915,  plaintiff  was  the  owner  of  the  following  de- 
scribed lands  and  tenements: 

Lot  1,  block  *'B",  Poole  and  Jones  Tract,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  and 
State  of  California,  as  per  map  recorded  in  Book 
10,  Page  194  of  Maps,  in  the  Office  of  the  County 
Recorder  of  said  County, 
which  said  lands  and  tenements  then  stood  of  record 
in  the  name  of  Edwin   S.    Crawford   and   Carrie   R. 
Crawford,  respectively,  the  son-in-law  and  daughter  of 
plaintiff,  who  held  the  same  in  trust  for  plaintiff,  to- 
gether with  all  improvements  thereon,  and  which,  at 
the  time  of  the  filing  of  this  complaint  and  at  all  times 
hereinbefore  mentioned,  were  worth,  to-wit,  the  sum 
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of  Eight  Thousand  ($8,000.00)  Dollars,  and  the  rental 
value  of  which  was  sixty  ($60)  Dollars  per  month. 

II. 

That  on  or  about  the  27th  day  of  October,  1915,  de- 
fendant's testator,  Otho  S.  Houston,  ofifered  to  pur- 
chase the  premises  described  in  paragraph  I  of  these 
findings,  and  in  order  to  induce  plaintiff  to  convey  same 
to  said  Otho  S.  Houston,  as  a  partial  consideration  for 
such  conveyance,  ofifered  to  transfer  or  assign  to  plain- 
tifif  a  certain  promissory  note,  dated  at  Los  Angeles, 
California,  January  30,  1915,  promising  to  pay  to  the 
said  Otho  S.  Houston,  or  order,  ten  years  after  date 
the  sum  of  Nine  Thousand  Nine  Hundred  and  Four 
($9,904.00)  Dollars,  with  interest  thereon  from  date 
until  paid  at  the  rate  of  six  per  cent,  per  annum,  in- 
terest payable  semi-annually  at  Ft.  Worth,  Texas,  all 
as  more  particularly  set  forth  in  paragraph  V  of  the 
complaint  in  this  cause;  and  also,  as  a  further  consid- 
eration for  such  conveyance,  ofifered  to  assign  and 
transfer  to  plaintiff  a  certain  deed  of  trust,  dated  the 
30th  day  of  January,  1915,  purporting  to  secure  pay- 
ment of  said  promissory  note,  last  above  described, 
which  said  Trust  Deed  is  also  more  fully  described  and 
set  forth  in  said  complaint. 

III. 

That  further  to  induce  plaintiff  to  accept  said  trans- 
fer and  assignment  of  said  promissory  note  and  trust 
deed,  as  a  consideration  for  the  conveyance  of  the 
premises  described  in  paragraph  I  of  these  findings, 
said  Otho  S.  Houston  deceitfully,  falsely,  and  fraudu- 
lently stated  and  represented  to  said  plaintifif  that  said 
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land  described  in  said  trust  deed  and  purporting  to 
secure  the  payment  of  said  promissory  note  was  of 
great  and  substantial  value,  and  was  of  such  a  value  as 
to  afford  ample  security  for  the  payment  of  said  note 
and  any  interest  that  might  accrue  thereon,  that  is  to 
say,  was  worth  in  the  aggregate  the  sum  of  between 
Fifteen  Thousand  ($15,000.00)  and  Twenty  Thou- 
sand ($20,000.00)  Dollars;  that  plenty  of  water  suit- 
able for  irrigation  of  said  land  for  agricultural  pur- 
poses was  available,  and  that  said  land  could  be  so  irri- 
gated directly  from  the  Pecos  River  (the  course  of 
which  lies  in  approximately  a  semi-circle  around  said 
land) ;  that  a  Buena  Vista  Water  Company,  furnished 
water  for  irrigation  to  lands  on  the  side  of  said  Pecos 
River  opposite,  but  adjacent  to  the  lands  described  in 
said  trust  deed;  that  such  lands  on  said  adjacent  oppo- 
site side  of  said  Pecos  River  so  supplied  with  water 
for  irrigation  purposes  were  selling  for  Sixty  and  Sev- 
enty-five Dollars  per  acre;  that  water  could  be  pumped 
from  the  river  directly  onto  said  land  described  in  said 
plaintiff  in  this  behalf  laid  out  and  expended  to  be 
taxed  by  the  Clerk  of  this  Court  at  the  sum  of  $57.48 
and  that  execution  against  said  Elizabeth  Houston 
trust  deed,  and  thus  irrigated  it  would  be  as  produc- 
tive, and  as  valuable  as  lands  illustrated  and  described 
in  a  prospectus  or  folder  purporting  to  illustrate  and 
describe  said  adjacent  Pecos  River  irrigated  lands 
then  and  there  exhibited  by  the  said  Houston  to  Edwin 
S.  Crawford,  who  was  then  and  there  acting  as  agent 
for  plaintiff  and  who  thereafter  communicated  such 
representations  to  this  plaintiff;  that  the  J.  A.  Stroud 
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mentioned  in  the  trust  deed  hereinbefore  set  forth  had 
paid  to  him,  the  said  Otho  S.  Houston,  as  the  first 
installment  of  the  purchase  price  of  said  land  described 
in  said  trust  deed,  real  estate  then  well  worth  Thirty- 
eight  Hundred  and  Seventy-two  ($3,872.00)  Dollars, 
and  in  normal  times  worth  Four  Thousand  ($4,000.00) 
Dollars  in  addition  thereto  giving  him  the  promissory 
note  secured  by  trust  deed  hereinbefore  mentioned  and 
described  and  had  paid  the  installment  of  interest  due 
July  30,  1915,  under  the  terms  of  said  note;  and  that 
said  land  was  well  worth  all  that  said  Stroud  had  paid 
for  it  and  that  if  he,  the  said  Otho  S.  Houston,  was 
then  in  Texas  and  near  the  land  he  would  not  have 
sold  it  at  the  price  as  aforesaid  stated  and  represented 
by  him  to  have  been  paid  for  the  same  by  the  said 
J.  A.  Stroud. 

IV. 
That  such  representations  in  the  immediately  preced- 
ing paragraph  of  these  findings  set  forth  as  having 
been  made  by  the  said  Otho  S.  Houston,  were  each  and 
all  absolutely  untrue,  deceitful,  and  fraudulent,  as  he, 
the  said  Otho  S.  Houston,  then  and  there  well  knew, 
and  the  plaintiff  did  not  know,  and  that  he,  the  said 
Otho  S.  Houston,  made  the  same  for  the  purpose  and 
with  the  intent  of  deceiving  plaintiff  and  of  defrauding 
plaintiff  out  of  his  said  lands  and  tenements  herein- 
before in  paragraph  I  of  these  findings  described  and 
did  deceive  plaintiff  to  his  great  injury,  as  hereinafter 
more  specifically  set  forth;  and  said  Otho  S.  Houston 
then  and  there  well  knew  and  plaintiff  did  not  know 
that  said  land  described  in  said  trust  deed  and  securing 
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the  payment  of  said  promissory  note  was  not  of  great 
and  substantial  value,  but  was  of  very  slight  and  in- 
significant value,  and  was  not  of  such  value  as  to 
afford  ample  security  for  the  payment  of  said  note  and 
any  interest  that  might  accrue  thereon ;  but  was,  on  the 
contrary,  grossly  insufficient  as  a  security  for  the 
amount  of  said  note,  and  was  not  worth  in  the  aggre- 
gate or  at  all  the  sum  of  between  Fifteen  Thousand 
($15,000.00)  Dollars  and  Twenty  Thousand  ($20,- 
000.00)  Dollars;  but  was  not  worth  to  exceed  One 
Thousand  ($1,000.00)  Dollars;  that  it  was  not  true 
that  either  plenty  or  sufficient  water  suitable  for  irriga- 
tion of  said  land  for  agricultural  purposes  was  available 
in  said  Pecos  River;  on  the  contrary,  except  in  times 
of  freshets  or  floods,  there  was  not  sufficient  water  in 
said  Pecos  River  for  the  irrigation  of  said  lands  and 
the  water  in  said  Pecos  River  (except  possibly  in  times 
of  freshets  or  floods)  was  so  extremely  salty  and  pos- 
sessed of  so  much  alkali  as  to  be  totally  unsuitable  and 
unfit  for  irrigation  or  for  agricultural  purposes;  that 
the  J.  A.  Stroud  mentioned  in  the  hereinbefore  de- 
scribed trust  deed  had  not  paid  to  him,  the  said  Otho 
S.  Houston,  as  the  first  installment  of  the  purchase 
price  of  said  land,  real  estate  then  well  worth  thirty- 
eight  Hundred  Seventy-two  ($3,872.00)  Dollars,  in 
addition  thereto  giving  him  a  promissory  note  secured 
by  trust  deed  hereinbefore  described;  that  on  the  con- 
trary, while  it  was  true  that  the  said  J.  A.  Stroud  did 
exchange  or  transfer  to  the  said  Houston,  as  a  partial 
consideration  for  the  land  described  in  said  trust  deed, 
the  following  described  lands: 
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All  that  certain  tract  or  parcel  of  land  lying  and 
being  situate  in  Reeves  County,  Texas,  and  being 
all  of  Section  No.  269,  Block  No.  11,  Certificate 
No.  1139,  G.  H.  &  S.  A.  Ry.  Co.  Survey,  and  con- 
taining 640  acres  of  land, 
said  last  described  lands  were  not  of  the  value  of 
Three  Thousand  and  Eight  Hundred  and  Seventy-two 
($3,872.00)  Dollars  or  Four  Thousand  ($4,000.00) 
Dollars,  or  any  other  sum  or  value  exceeding  the  sum 
of  Four  Hundred  and  Eighty  ($480.00)  Dollars  which 
the  said  Houston  then  well  knew,  and  that  said  J.  A. 
Stroud  paid  no  value  whatever  for  said  land  other 
than  the  promissory  note  hereinbefore  described  and 
land  worth  not  exceeding  Four  Hundred  and  Eighty 
($480.00)  Dollars  and  that  it  is  not  true  that  said  land 
was  worth  all  or  any  substantial  part  of  the  pretended 
price  the  said  J.  A.  Stroud  had  paid  for  it,  but  in  truth 
and  in  fact  was  worth  not  to  exceed  in  value  the  sum 
of  One  Thousand  ($1,000.00)  Dollars,  as  hereinbefore 
set  forth,  and  that  it  was  not  true  that  the  said  Stroud 
had  paid  the  installment  of  interest  due  July  30,  1915, 
under  the  terms  of  said  note,  or  that  the  said  Stroud 
had  paid  any  part  thereof  or  any  of  the  accrued  interest 
on  said  note. 

V. 
That  the  transaction  at  which  the  J.  A.  Stroud  signed 
said  promissory  note  and  said  trust  deed  set  forth  and 
described  in  paragraph  V  of  the  complaint  in  this 
action,  was  not  a  bona  fide  transaction  between  the  said 
Otho  S.  Houston  and  the  said  J.  A.  Stroud,  but  on  the 
contrary,  was  purely  a  fictitious  transaction,  and  said 
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promissory  note  and  trust  deed  were  deceitful  and 
fraudulent  instruments  or  devices,  by  which  the  said 
Otho  S.  Houston,  knowingly,  willfully,  deceitfully,  and 
fraudulently  intended  and  designed  to  cheat  and  de- 
fraud whoever  could  be  induced  to  give  value  for  them, 
and  were  designed  and  intended  to  cheat  and  defraud 
plaintiff  in  this  action. 

VI. 
That  plaintiff,  long  prior  to  any  of  the  transactions 
referred  to  in  the  preceding  paragraphs  of  these  find- 
ings had  been  intimately  acquainted  with  near  relatives 
of  the  said  Otho  S.  Houston,  and  had  through  such 
relationship  acquired  a  high  regard  for  their  veracity, 
honesty,  and  fairness  of  dealing,  and  was  of  the  be- 
lief that  no  member  of  the  Houston  family  would  de- 
ceive and  defraud  him  and  that,  implicitly  relying  upon 
the  said  deceitful,  false,  and  fraudulent  representations, 
and  believing  the  same  to  be  true,  and,  being  partially 
influenced  by  his  said  former  friendly  relations  with 
the  members  of  said  Houston  family,  the  plaintiff  ac- 
cepted the  offer  of  the  said  Otho  S.  Houston,  and  on 
or  about  the  15th  day  of  November,  1915,  caused  to  be 
made,  executed  and  delivered  to  the  said  Otho  S.  Hous- 
ton by  his  said  son-in-law,  Edwin  S.  Crawford,  and 
plaintiff's  said  daughter,  Carrie  R.  Crawford,  a  deed 
to  the  premises  described  in  paragraph  I  of  these  find- 
ings conveying  the  title  thereto  in  fee  to  the  said  Otho 
S.  Houston  and  thereupon  let  the  said  Otho  S.  Houston 
into  possession  of  said  premises,  receiving  from  him 
as  consideration  therefor  the  promissory  note  and  deed 
of  trust  mentioned  and  described  in  paragraph  II  of 


54  Elizabeth  Houston  vs, 

the  findings,  together  with  the  assignment  in  writing  of 
the  said  Otho  S.  Houston  thereof. 

VII. 

That  while  the  plaintiff  made  a  partial  and  rather 
cursory  attempt  to  examine  the  Texas  land,  purporting 
to  secure  said  promissory  note,  (being  the  land  men- 
tioned in  said  trust  deed)  he  did  no  more  than  to  make 
an  unsuccessful  attempt  because  of  the  said  repre- 
sentations, false  in  character,  made  by  defendant's 
testator. 

VIII. 

That  neither  the  principal  of  said  promissory  note, 
mentioned  and  described  in  paragraph  II  of  these  find- 
ings, nor  any  part  thereof  has  been  paid,  and  though 
often  demanded  of  said  J.  A.  Stroud,  neither  the  ac- 
crued interest,  nor  any  part  thereof  has  been  paid, 
and  that  the  said  J.  A.  Stroud  is  financially  irrespon- 
sible and  unable  to  pay  such  interest,  and  has  no  rea- 
sonable prospects  of  being  able  to  pay  either  principal 
or  any  part  thereof  or  interest  when  the  same  shall 
become  due,  and  has  no  property,  real  or  personal,  out 
of  which  any  judgment  for  principal  or  interest  of 
said  note  could  be  satisfied;  and  that  said  note,  except 
to  the  extent  of  the  value  of  the  land  conveyed  in 
trust  as  security,  as  aforesaid,  is  entirely  worthless  and 
of  no  value,  and  any  deficiency  judgement  that  might 
be  rendered  in  any  foreclosure  proceedings  against  the 
said  J.  A.  Stroud  looking  toward  the  collection  of 
principal  and  interest  of  said  note  would  be  uncol- 
lectible and  worthless. 
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IX. 

That  the  reasonable  expenses,  including  court  costs, 
miscellaneous  expenses,  and  attorneys  fees  necessary  to 
foreclose  said  trust  deed  and  to  secure  title  to  the  land 
described  in  said  trust  deed,  mentioned  in  paragraph  II 
of  these  findings,  or  the  value  thereof  at  judicial  sale 
is  Three  Hundred   ($300.00)   Dollars. 

X. 

That  the  land  mentioned  in  said  trust  deed,  purport- 
ing to  secure  payment  of  said  promissory  note  both 
mentioned  in  paragraph  II  of  these  findings,  is  not 
easily  accessible,  either  to  plaintiff's  home  in  Texas,  or 
to  his  place  of  residence  in  California,  being  about  600 
miles  distant  by  rail  and  automobile  from  plaintiff's 
home  in  Texas,  and  an  inspection  of  said  land  or  an 
investigation  of  its  value  would  have  required  consid- 
erable time  and  involved  great  expense;  and  after  the 
assignment  of  said  promissory  note  and  deed  of  trust, 
as  set  forth  in  paragraph  VI  hereof,  until  the  25th 
day  of  March,  1919,  plaintifif  did  not  have  occasion 
to  visit  the  locality  in  which  said  land  is  situated  and 
had  no  opportunity  to  inspect  the  same,  and  from  the 
time  of  said  assignment  until  the  25th  day  of  February, 
1919,  plaintiff  had  no  notice  or  knowledge  of  any  fact 
or  thing  which  did  or  should  have  led  him  to  believe 
that  the  statements  and  representations  of  the  said 
Otho  S.  Houston,  deceased,  set  forth  in  paragraph  II 
of  these  findings  were  not  true,  and  during  all  said 
time  plaintiff  continued  to  rely  upon  said  statements 
and  representations  believing  them  to  be  true;  that 
after    said    15th    day    of    November,    1915,    the    said 
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Houston  and  the  said  Stroud,  continued,  at  the  times 
and  in  the  manner  more  specifically  set  forth,  in  para- 
graph XII  of  the  complaint  herein,  with  intent  to 
further  mislead,  deceive,  and  defraud  this  plaintiff,  and 
to  prevent  plaintiff  from  discovering  the  falsity  of  the 
representations  in  paragraph  III  of  these  findings  set 
forth  and  the  fraud  which  as  aforesaid,  had  been  prac- 
ticed by  said  Houston  upon  said  plaintiff,  with  full 
knowledge  of  their  falsity,  to  deceitfully  make  other 
untrue,  false,  and  fraudulent  representations  and  to  do 
and  perform  other  fraudulent  acts  calculated  and  tend- 
ing to  and  which  did  in  fact  deceive  plaintiff  and  pre- 
vent him  from  discovering  the  fraud  which  had  as 
aforesaid  been  practiced  by  said  Houston  upon  him. 

XL 

That  on  the  25th  day  of  February,  1919,  plaintiff 
was  informed  by  persons  whom  he  believed  to  be  re- 
sponsible and  well  informed  that  said  land  was  grossly 
inadequate  as  a  security  for  the  payment  of  said 
promissory  note,  and,  acting  upon  said  information,  on, 
to-wit,  the  25th  day  of  March,  1919,  he  personally  vis- 
ited said  land  and  investigated  its  value  and  at  that 
time  first  discovered  that  the  statements  and  repre- 
sentations of  the  said  Otho  S.  Houston,  deceased,  set 
forth  in  paragraph  III  of  these  findings  were  not  true, 
but  were  false,  fraudulent,  and  deceitful,  as  hereinbe- 
fore found. 

That  until  the  said  discovery  in  March,  1919,  of  the 
great  variance  between  the  value  of  the  said  Texas 
land  and  the  value  as  represented  by  said  Otho  S. 
Houston,    as    aforesaid,    plaintiff    had    no    reason    to 
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suspect  that  the  first  cash  payment  represented  by 
Houston  to  have  been  made  on  said  land  by  said 
Stroud  was  not  made  as  represented  by  said  Houston. 

xn. 

That  all  the  allegations  of  the  complaint  are  true, 
and  all  of  the  allegations  of  the  answer  in  denial 
thereof  are  not  true. 

XHI. 

That  the  land  mentioned  in  said  trust  deed  purport- 
ing to  secure  payment  of  said  promissory  note  men- 
tioned in  paragraph  11  of  these  findings  is  situated  in 
a  part  of  the  country  which  has  habitually  very  little 
rain  and  the  freshets  and  floods  referred  to  in  para- 
graph IV  of  these  findings  are  unusual  and  rare  and 
for  all  practical  purposes  the  water  from  the  Pecos 
River,  except  on  such  rare  and  unusual  occasions,  can- 
not be  used  for  irrigation  or  agricultural  purposes. 

XIV. 

That  the  difference  in  value  between  the  lands  and 
tenements  described  in  paragraph  I  of  these  findings 
and  the  promissory  note  and  its  security  mentioned 
and  described  in  paragraph  II  of  these  findings  is 
Seven  Thousand  ($7,000.00)  Dollars. 

XV. 

That  it  has  not  been  proven  as  alleged  in  the  third 
subdivision  of  paragraph  V  of  defendant's  answer 
herein  that  no  claim  was  presented  to  said  executrix 
or  filed  with  the  Clerk  of  the  Superior  Court  of  Los 
Angeles  County,  State  of  California,  within  the  time 
alleged  in  said  answer  to  be  allowed  by  law  for  the 
presentation  of  claims  in  the  matter  of  said  estate  for 
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the  payment  of  the  money  alleged  in  said  complaint  to 
be  due  from  said  defendant  as  executrix  of  the  estate 
of  Otho  S.  Houston,  deceased  to  said  plaintiff. 

XVI. 
That  it  has  not  been  proven  as  alleged  in  the  fourth 
subdivision  of  paragraph  V  of  defendant's  answer 
herein  that  no  claim  was  presented  to  said  executrix 
or  filed  with  the  Clerk  of  the  Superior  Court  of  Los 
Angeles  County,  State  of  California,  within  the  time 
alleged  in  said  answer  to  be  allowed  by  law  for  the 
presentation  of  claims  in  the  matter  of  said  estate  to 
recover  damages  for  the  deceit  and  fraud  averred  in 
said  complaint. 

CONCLUSIONS  OF  LAW. 

L 

That  defendants  testator  was  guilty  of  fraud  in  the 
transaction  complained  of  in  the  complaint  filed  herein. 

IL 

That  such  fraud  and  the  circumstances  incident  to 
it  (resulting  in  the  injury  to  plaintiff  complained  of) 
constitutes  proper  grounds  for  this  action  at  law  for 
deceit. 

in. 

That  this  action  survives  against  defendant  as  ex- 
ecutrix of  the  estate  of  said  Otho  S.  Houston,  deceased. 

IV. 

That  the  cause  of  action  set  forth  in  the  complaint 
is  not  barred  by  the  provisions  of  any  statute  of  lim- 
itations of  the  State  of  California;  and  particularly  is 
not  barred  by  the  provisions  of  Section  338  of  the  Code 
of  Civil  Procedure  of  the  State  of  California. 


/.  M.  Rosborough.  59 

V. 

That  by  reason  of  said  false,  fraudulent,  and  de- 
ceitful representations  of  defendant's  testator,  the  said 
Otho  S.  Houston,  during  his  lifetime,  plaintiff  has  suf- 
fered damage  and  injury  to  the  extent  of  the  differ- 
ence in  value  between  the  lands  and  tenements  de- 
scribed in  paragraph  I  of  these  findings  and  the  prom- 
issory note  and  its  security  mentioned  and  described  in 
said  paragraph  II  of  these  findings,  (which  difference 
in  value  I  have  found  to  be  the  sum  of  seven  thousand 
dollars  ($7,000.00)  together  with  the  sum  of  Three 
Hundred  ($300.00)  Dollars,  reasonable  court  costs,  ex- 
penses, and  attorneys  fees  necessary  to  foreclose  said 
trust  deed,  and  secure  title  to  the  land  described  in  said 
trust  deed  or  the  value  thereof  at  judicial  sale  to  third 
person;  and  has  been  damaged  in  the  further  sum  of 
Two  Thousand  Seven  Hundred  and  Sixty  ($2,760.00) 
Dollars  rental  value  of  the  premises  described  in  para- 
graph I  of  these  findings  from  said  ISth  day  of  No- 
vember, 1915,  to  the  date  of  filing  this  complaint;  all 
and  each  of  which  separate  amounts  aggregate  the 
sum  of  Ten  Thousand  and  Sixty  ($10,060.00)  Dollars. 

VI. 

That  neither  said  sum  of  Ten  Thousand  and  Sixty 

($10,060.00)    Dollars  nor  any  part  thereof  has  been 

paid. 

VII. 

That  judgment  in  the  sum  of  Ten  Thousand  and 
Sixty  ($10,060.00)  Dollars  should  be  rendered  in  favor 
of  plaintiff  and  against  defendant  as  executrix  of  the 
estate  of  the  said  Otho  S.  Houston,  deceased,  to  be 
paid  in  due  course  of  administration. 
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VIII. 

That  judgment  for  plaintiffs  costs  to  be  taxed  should 
be  rendered  against  said  Elizabeth  Houston,  individu- 
ally, and  not  as  said  executrix  and  that  execution 
should  issue  therefor. 

DATED  this  17th  day  of  October,  1922. 

Benjamin  F.  Bledsoe 
U.  S.  District  Judge. 

[Endorsed]  :  No.  757  AT  LAW  IN  THE  DIS- 
TRICT COURT  OF  THE  UNITED  STATES  In 
and  for  the  Southern  District  of  California  SOUTH- 
ERN DIVISION  J.  M.  ROSBOROUGH  Complain- 
ant vs.  ELIZABETH  HOUSTON  Defendant  FIND- 
INGS OF  FACT  AND  CONCLUSIONS  OF  LAW 
and  NOTICE  OF  THE  PRESENTATION  THERE- 
OF. Filed  Oct  17  1922  Chas.  N.  Williams,  Clerk 
Edmund  L.  Smith,  Deputy  R.  M.  FULTON  and 
WESTALL  and  WALLACE  attorneys  at  law 
SUITE  516  Trust  &  Savings  Bldg.  Los  Angeles 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN 

DIVISION 


J.  M.  ROSBOROUGH, 

Plaintiff, 
vs. 
ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  said  Otho 
S.  Houston,  deceased, 

Defendant. 
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JUDGMENT 

This  cause  came  on  regularly  for  trial  before  the 
court  without  a  jury  (a  jury  having-  been  waived  by 
the  parties  hereto)  on  the  19th  day  of  September,  1921, 
and  Messrs.  Joseph  F.  Westall  and  R.  M.  Fulton,  ap- 
pearing for  plaintiff  and  Lucius  K.  Chase,  appearing 
for  defendant,  and  after  hearing  the  evidence  adduced 
on  behalf  of  both  parties  plaintiff  and  defendant,  the 
evidence  being  closed,  and  arguments  of  counsel  heard, 
the  cause  was  submitted  to  the  Court  for  consideration 
and  decision;  and  after  due  deliberation  thereon  the 
court  delivered  its  findings  and  decision  in  writing, 
which  have  been  filed,  and  ordered  that  judgment  be 
entered  in  accordance  therewith; 

Whereupon,  by  reason  of  the  law  and  findings  afore- 
said, it  is  ordered  and  adjudged  that  plaintiff  do  have 
and  recover  of  and  from  the  defendant  the  sum  of  Ten 
Thousand  and  Sixty  ($10,060.00) ;  that  said  claim  set 
forth  in  the  complaint  be  and  the  same  is  hereby  al- 
lowed as  a  claim  against  said  estate,  and  that  the  same 
be  paid  in  due  course  of  administration  by  said  de- 
fendant ; 

It  is  further  ordered  and  adjudged  that  plaintiff  have 
and  recover  of  and  from  the  defendant  individually 
and  not  as  executrix  of  said  estate,  the  costs  of  this 
plaintiff  in  this  behalf  laid  out  and  expended  to  be 
taxed  by  the  Clerk  of  this  Court  at  the  sum  of  $57.48 
and  that  execution  against  said  Elizabeth  Houston 
issue  therefor. 
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Judgment  Rendered  this  17  day  of  October,  1922. 

Benjamin  F.  Bledsoe 
United  States  District  Judge. 

[Endorsed] :  No.  757  AT  LAW  in  the  District 
Court  OF  THE  United  States  In  and  for  the  South- 
ern District  of  California  Southern  Division  J.  M. 
ROSBOROUGH  Complainant  vs.  ELIZABETH 
HOUSTON,  etc  Defendant  JUDGMENT  FILED 
Oct  17  1922  Chas.  N.  Williams,  Clerk  by  Edmund 
L.  Smith  R.  M.  FULTON  WEST  ALL  AND  WAL- 
LACE ATTORNEYS  AT  LAW  SuiTE  516  TrUST  &  SAV- 
INGS Bldg.  Los  Angeles  Phone  65683  Attorneys  for 
Plaintiff    Judg  B  3/12/3 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  IN  AND  FOR  THE  SOUTHERN 

DISTRICT  OF  CALIFORNIA. 

SOUTHERN  DIVISION. 


J.  M.  ROSBOROUGH,  ) 

Plaintiff,     ) 
-  vs  -  ) 

ELIZABETH  HOUSTON,  as  sole  ) 
beneficiary  under  the  will  of  Otho  )    NO.  757  Civil. 
S.  Houston,  deceased,  and  as  Ex-  ) 
ecutrix  of  the  Estate  of  the  said  ) 
Otho  S.  Houston,  deceased,  ) 

Defendant. 


I,  Chas  N.  Williams,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  the  foregoing  to  be  a  full, 
true  and  correct  copy  of  an  original  JUDGMENT  en- 
tered  in   the    above-entitled    action,    and    recorded    in 
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JUDGMENT  BOOK  NO.  3  for  the  Southern  Division 
at  Page  124  thereof;  and  I  do  further  certify  that  the 
papers  hereto,  constitute  the  JUDGMENT  ROLL  in 
said  action. 

Attest  my  hand  and  the  seal  of  said  District  Court, 
this  27th  day  of  October,  A.  D.,  1922. 

Chas.  N.  WilHams,  Clerk, 
By  Edmund  L.  Smith 
[Seal]  Deputy  Clerk. 

[Endorsed]  :  No.  757  Civil.  In  the  District  Court 
OF  THE  UNITED  STATES  for  the  Southern  Dis- 
trict of  California  Southern  Division.  J.  M.  Rosbor- 
ough, vs.  Elizabeth  Houston,  etc.  JUDGMENT 
ROLL.  Filed  Oct.  27-,  1922  CHAS.  N.  WIL- 
LIAMS, Clerk  By  Edmund  L.  Smith  Deputy  Clerk 
Recorded  Judgment  Book  No.  3  Page  123 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTFIERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN 

DIVISION 


J.  M.  ROSBOROUGH, 


Plaintiff 


-  vs  - 

ELIZABETH  HOUSTON,  AS 
SOLE  Beneficiary  under  the  Will 
of  Otho  S.  Houston,  deceased,  and 
as  Executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased. 

Defendant. 
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OF  ERRORS. 
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Now  comes  the  above  entitled  defendant,  Elizabeth 
Houston,  as  sole  beneficiary  under  the  will  of  Otho  S. 
Houston,  deceased,  and  as  Executrix  of  the  Estate  of 
said  Otho  S.  Houston,  deceased,  and  files  the  following 
assignment  of  errors  upon  which  she  will  rely  upon  her 
prosecution  of  her  appeal  in  the  above  entitled  cause 
through  writ  of  error,  from  the  judgment  made  by 
this  Honorable  Court  on  the  17th  day  of  October,  1922. 

I. 

That  the  said  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
erred  in  overruling  the  demurrer  interposed  by  the 
defendant  and  appellant  to  the  original  complaint  filed 
in  the  cause. 

II. 

Said  Court  also  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  Executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased,  for  the  reason  that  the  special 
findings  made  and  filed  herein  by  the  Court  do  not 
support  such  judgment. 

III. 

Said  Court  also  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  an  individual,  for  the  reason 
that  the  special  findings  made  and  filed  herein  by  the 
Court  do  not  support  such  judgment. 

IV. 

Said  Court  erred  in  rending  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased,  and  also  erred  in  rendering 
judgment  against  Elizabeth  Houston,  individually,  for 
that  the  special  findings  of  fact  made  by  said  Court 
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do  not  support  said  judgment  or  any  portion  thereof, 
for  that  the  special  findings  of  fact  filed  herein  afiirma- 
tively  show  that  the  cause  of  action  in  favor  of  plain- 
tiff lapsed  with,  and  did  not  survive  the  death  of  Otho 
S.  Houston. 

V. 

Said  Court  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased,  and  also  erred  in  rendering  judg- 
ment against  Elizabeth  Houston,  individually,  for  that 
the  special  findings  of  fact  made  by  said  Court  do  not 
support  said  judgment  or  any  portion  thereof,  for 
that  no  affirmative  finding  was  made  that  a  claim  had 
been  filed  against  the  estate  of  Otho  S.  Houston,  de- 
ceased, prior  to  the  institution  of  this  action. 

VI. 

Said  Court  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  Executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased,  and  also  erred  in  rendering  judg- 
ment against  Elizabeth  Houston,  individually,  for  that 
the  special  findings  of  fact  made  by  said  Court  do  not 
support  said  judgment  or  any  portion  thereof,  for  that 
the  special  findings  of  fact  made  and  filed  herein  by 
said  Court  show  that  plaintiff  Rosborough  made  an 
independent  investigation  of  the  lands  before  the  trade 
was  consummated,  and  hence  cannot  be  said  to  have 
relied  on  the  fraud  charged. 

vn. 

Said  Court  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased,  in  that  it  affirmatively  appears 
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from  the  said  findings  that  to  the  extent  of  Twenty- 
seven  Hundred  Dollars  ($2700.00)  thereof  the  judg- 
ment is  excessive  in  that  in  an  action  at  law  to  recover 
damages  for  fraudulent  misrepresentations  inducing  the 
trade  of  real  estate,  said  judgment  to  the  extent  of 
Twenty-seven  Hundred  Dollars  ($2700.00)  consisted 
of  the  rental  value  of  plaintiff's  demised  premises  from 
November  15,  1915,  the  date  of  the  transfer  of  plain- 
tiff's property  to  Otho  S.  Houston,  to  the  date  suit 
was  filed  herein  by  said  plaintiff. 

vni. 

The  Court  erred  in  rendering  that  portion  of  the 
judgment  rendered  against  Elizabeth  Houston  as  an 
individual  for  the  reason  that  neither  the  facts  alleged 
in  said  complaint  filed  herein,  nor  the  findings  of  fact 
filed  herein,  show  or  state  a  cause  of  action  in  favor 
of  plaintiff  against  said  Elizabeth  Houston  as  an  indi- 
vidual. 

IX. 

The  Court  erred  in  rendering  that  portion  of  the 
judgment  rendered  against  Elizabeth  Houston,  as  Ex- 
ecutrix of  the  Estate  of  Otho  S.  Houston,  deceased, 
for  the  reason  that  neither  the  facts  alleged  in  said 
complaint  filed  herein,  nor  the  findings  of  fact  filed 
herein,  show  or  state  a  cause  of  action  in  favor  of 
plaintiff  against  said  Elizabeth  Houston,  as  Executrix 
of  the  Estate  of  Otho  S.  Houston,  deceased. 

WHEREFORE,  Appellant  prays  that  said  judgment 
be  reversed  and  that  said  District  Court  of  the  United 
States,     for     the     Southern     District     of     California, 
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Southern  Division,  be  ordered  to  enter  a  judgment  re- 
versing the  decision  of  the  lower  Court  in  said  cause. 

Lucius  K.  Chase 
Attorney  for  Defendant  and  Appellant. 

[Endorsed]  :  Original  AT  LAW  No.  757  Dept.  . . 
IN  THE  DISTRICT  COURT  of  the  United  States 
Southern  District  OF  CALIFORNIA  Southern 
Division.  J.  M.  ROSBOROUGH  Plaintiff  vs.  ELIZA- 
BETH HOUSTON,  as  sole  beneficiary  under  the 
Will  of  Otho  S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  Qtho  S.  Houston,  Dec'd. 
Defendant  ASSIGNMENT  OF  ERRORS  Filed  Apr 
10  1923  Chas  N  Williams,  Clerk  By  R  S.  Zimmer- 
man Deputy  Clerk  LUCIUS  K.  CHASE  Attorney 
for  Defendant  442-444  Title  Insurance  Building  LOS 
ANGELES,  CALIFORNIA 

IN  THE  UNITED   STATES  DISTRICT   COURT 

IN  AND  FOR  THE  SOUTHERN  DISTRICT 

OF  CALIFORNIA,   SOUTHERN 

DIVISION. 

J.  M.  Roseborough, 


Plaintiff, 
vs. 
Elizabeth  Houston,  etc.. 

Defendant. 


Civil  757 


Messrs.  Robert  M  Fulton,  and  Westall  &  Wallace  of 
Los  Angeles,  Cal.,  Attorneys   for  Plaintiff. 

Lucius  K.  Chase,  Esq.,  of  Los  Angeles,  Cal.,  Attor- 
ney  for   Defendant. 

MEMORANDUM  OPINION. 

Bledsoe,  District  Judge: — In  this  case,  I  have  given 
very  attentive  consideration  to  the  points  involved.  As 


68  Elisabeth  Houston  vs. 

I  indicated  from  the  bench  at  the  oral  argumicnt,  there 
is  no  doubt  in  my  mind  but  that  the  defendant's  tes- 
tator was  guilty  of  the  grievous  fraud  alleged.  A 
study  of  the  entire  transaction,  from  its  very  incep- 
tion to  its  consummation,  indicates  a  fraudulent  intent 
and  purpose.  The  securing  of  the  promissory  note  and 
trust  deed  subsequently  delivered  to  the  plaintiff,  was 
itself  a  fraud  and  serves  to  demonstrate  in  clearest 
fashion  that  the  entire  transaction  was  actuated  by  the 
same  motives. 

The  plaintiff  made  a  partial  and  rather  cursory  ex- 
amination of  the  property  involved  but  I  am  persuaded 
that  he  did  no  more  than  he  actually  did  because  of 
the  representations,  false  in  character,  made  by  de- 
fendant's testator.  In  that  wise,  I  am  confident  that 
he  relied  to  his  discomfiture  upon  those  representa- 
tions and  that  he  should  not  now  be  denied  relief  be- 
cause of  the  fact  that,  acting  upon  such  representa- 
tions, he  did  not  investigate  further  and  ascertain  the 
very  material  fact,  not  apparent  from'  surface  indi- 
cations, that  the  water  apparently  available  for  the  irri- 
gation of  the  soil,  was  so  saline  in  character  that  it 
could  not  be  used  thereon. 

The  plea  of  the  statute  of  limitations,  in  my  judg- 
ment, is  not  well  taken.  The  plaintiff  did  not  buy 
the  land  and  had  no  present  interest  in  the  land.  In 
consequence,  it  was  not  his  duty  to  go  upon  the  land. 
He  merely  bought  a  promissory  note,  the  payment  of 
which  was  secured  by  a  mortgage  or  trust  deed  upon 
the  land  and  there  was  no  occasion  for  him  to  inquire 
into  the  availability  or  acceptability  of  the  land  until 
the  time  came  for  him  to  foreclose  upon  his  security. 


/.  M.  Rosborough.  69 

At  that  time,  he  did  make  the  discovery  as  to  the 
worthlessness  of  his  security  and  from  then  on  he 
acted  with  all  requisite  promptitude. 

The  point  is  urged  again  that  the  action  may  not 
be  maintained  against  the  Executrix  of  Houston.  I 
find  nothing  in  the  statutes  of  California  denying  the 
right  of  a  plaintiff  in  such  a  case  to  proceed  against 
the  Executrix.  The  property  actually  obtained  by  the 
fraud  of  the  deceased  or  its  fruits  having  come  into 
the  hands  of  the  Executrix  now  serves  to  enrich  the 
estate  in  her  hands.  Right  and  justice  would  seem  to 
demand  that  such  an  unlawful  enrichment  should  not 
be  permitted  and  that  the  value  of  the  thing  wrong- 
fully acquired  and  wrongfully  retained  should  be  re^ 
coverable.  No  statutory  inhibition  existing,  I  am  per- 
suaded that  the  rule  of  the  common  law  is  to  be  fol- 
lowed. From  a  careful  reading  of  the  case  of  Hambly 
V.  Trott,  1  Cowp.  371,  which  is  very  illuminating  in 
its  reasoning,  I  understand  the  rule  to  be  at  common 
law,  that  the  party  defrauded  may  seek  relief  as  for 
the  value  of  the  thing  obtained  even  as  against  the 
executor.  Here,  as  the  result  of  the  fraud,  the  estate 
of  the  deceased  has  been  enriched  and  the  effort  merely 
is  to  obtain  that  which  has  thus  been  wrongfully 
secured  and  retained.  See  also  to  same  effect,  1  C. 
J.  174. 

The  property  of  the  plaintiff  wrongfully  obtained  by 
defendant's  testator  was  reasonably  worth  eight  thou- 
sand dollars.  The  rental  value  of  the  same  amounted 
to  sixty  dollars  per  month.  In  view  of  these  facts, 
the  plaintiff  will  take  judgment  as  prayed  for  in  the 
sum  of  $10,060.00. 
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Plaintiff's  counsel  will  prepare  and  present  finding's. 

October  2,  1922. 

[Endorsed]  :  No.  757  Civ.  IN  THE  District 
COURT  OF  THE  UNITED  STATES  for  the 
Southern  District  of  California  J.  M.  Roseborough  vs. 
Elizabeth  Houston  etc.  Memorandum  Opinion.  FILED 
OCT  2  1922  CHAS.  N.  WILLIAMS,  Clerk  By 
Edmund  L   Smith   Deputy. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN 

DIVISION 


J.  M.  ROSBOROUGH 


Plaintiff 


-  vs  - 

ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  Otho  S. 
Houston,  deceased, 

Defendant. 


AT  LAW  No.  757 

PETITION  FOR 

WRIT  OF 

ERROR 


And  now  comes  the  defendant  herein,  ELIZABETH 
HOUSTON,  as  sole  beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Executrix  of  the  Estate 
of  Otho  S.  Houston,  deceased,  and  says  that  on  the 
17th  day  of  October,  1922,  this  court  entered  judgment 
herein  in  favor  of  the  plaintiff  and  against  this  defend- 
ant, in  which  judgment  and  the  proceedings  had  prior 
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thereunto  in  this  cause  certain  errors  were  committed, 
to  the  prejudice  of  this  defendant,  all  of  which  will 
more  in  detail  appear  from  the  assignment  of  errors 
which  is  filed  with  this  petition. 

WHEREFORE  this  defendant  prays  that  a  writ  of 
error  may  issue  in  this  behalf  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  District,  for  the 
correction  of  errors  so  complained  of,  and  that  a  tran- 
script of  the  record,  proceedings,  and  papers  in  this 
cause,  duly  authenticated,  may  be  sent  to  the  said  cir- 
cuit court  of  appeals. 

Lucius  K.  Chase 

Attorney  for   Defendant,   Elizabeth   Houston,   as  sole 
beneficiary  under  the  will  of  Otho  S.  Houston,  de- 
ceased, and  as  Executrix  of  the  Estate  of  Otho  S. 
Houston,  deceased. 
WRIT  OF  ERROR  allowed  upon  defendant  giving 

bond  for  security  for  costs  in  the  sum  of  $250.00 

Bledsoe 
Judge. 

[Endorsed] :     AT  LAW  No.  757    Dept 

IN  .THE  United  States  COURT  Southern  Dis- 
trict of  CALIFORNIA  Southern  Division  J.  M. 
ROSBOROUGH  plaintiflf  vs.  ELIZABETH  HOUS- 
TON, as  sole  beneficiary  under  the  will  of  Otho  S. 
Houston,  deceased,  and  as  Executrix  of  the  Estate  of 
Otho  S.  Houston,  decM  Defendant  PETITION  FOR 
WRIT  OF  ERROR  Filed  Apr  10  1923  Chas.  N. 
Williams,  Clerk  By  R  S  Zimmerman  Deputy  Clerk 
LUCIUS  K.  CHASE  Attorney  for  Defendant.  442- 
444  Title  Insurance  Building  LOS  ANGELE3,  CALI- 
FORNIA 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  SOUTHERN  DISTRICT  OF 

CALIFORNIA  SOUTHERN 

DIVISION 

J.  M.  ROSBOROUGH  ) 

Plaintiff     ) 

-  vs  -  ( 

AT  LAW  No.  757 
ELIZABETH  HOUSTON,  as  sole  )       BOND  ON 
beneficiary  under  the  will  of  Otho  WRIT  OF 

S.  Houston,  deceased,  and  as  Ex-  )  ERROR, 

ecutrix  of  the  Estate  of  Otho  S. 
Houston,  deceased,  ) 

Defendant.     ) 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
I,  ELIZABETH  HOUSTON,  as  sole  beneficiary  under 
the  will  of  Otho  S.  Houston,  deceased,  and  as  Execu- 
trix of  the  Estate  of  Otho  S.  Houston,  deceased,  as 
principal,  and  Fred  H.  Richman  and  Sam  Houston  as 
sureties,  are  jointly  and  severally  held  and  firmly  bound 
unto  the  plaintiff,  J.  M.  Rosborough  in  the  full  and 
just  sum  of  Two  Hundred  Fifty  Dollars  ($250.00)  to 
be  paid  to  the  said  plaintiff,  J.  M.  ROSBOROUGH, 
his  certain  attorneys,  executors,  administrators,  or  as- 
signs ;  to  which  payment,  well  and  truly  to  be  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  by  these  presents.  Sealed  with 
our  seals  and  dated  this  11th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  twenty- 
three. 
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WHEREAS,lately  at  a  district  court  of  the  United 
States,  Southern  District  of  California,  Southern  Di- 
vision, in  a  suit  depending  in  said  court,  between  J. 
M.  Rosborough,  plaintiff,  and  Elizabeth  Houston,  as 
sole  beneficiary  under  the  will  of  Otho  S.  Houston,  de- 
ceased, and  as  Executrix  of  the  Estate  of  Otho  S. 
Houston,  deceased,  defendant,  a  judgment  was  ren- 
dered against  the  said  Elizabeth  Houston,  as  sole  bene- 
ficiary under  the  will  of  Otho  S.  Houston,  deceased, 
and  as  Executrix  of  the  Estate  of  Otho  S.  Houston, 
deceased,  and  the  said  Elizabeth  Houston,  as  sole  bene- 
ficiary under  the  will  of  Otho  S.  Houston,  deceased,  and 
as  Executrix  of  the  Estate  of  Otho  S.  Houston,  de- 
ceased, having  obtained  a  writ  of  error  and  filed  a 
copy  thereof  in  the  clerk's  office  of  the  said  court  to 
reverse  the  judgment  in  the  aforesaid  suit,  and  a  cita- 
tion directed  to  the  said  J.  M.  Rosborough  citing  and 
admonishing  him  to  be  and  appear  at  a  session  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  holden  at  the  city  of  San  Francisco,  Cali- 
fornia, in  said  circuit,  on  the  9th  day  of  May  next. 

Now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  Elizabeth  Houston,  as  sole  beneficiary 
under  the  will  of  Otho  S.  Houston,  deceased,  and  as 
Executrix  of  the  Estate  of  Otho  S.  Houston,  deceased, 
shall  prosecute  said  writ  of  error  to  effect  and  answer 
all  costs  if  she  fails  to  make  the  said  plea  good,  then 
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the  above  obligation  to  be  void,  else  to  remain  in  full 
force  and  virtue. 

Elizabeth  Houston  Smith 
formally — Elizabeth  Houston 
As  sole  beneficiary  under  the  will  of  Otho  S.  Houston, 
deceased,  and  as  Executrix  of  the  Estate  of  Otho 
S.  Houston,  deceased. 

Fred  H  Richman 
Sam  Houston 
Sealed  and  delivered  in  presence  of 

Lucius  K.  Chase 
M.  M.  Thompson 
as  to  Sam  Houston 

STATE  OF  CALIFORNIA    ) 

)  ss. 
COUNTY  OP  LOS  ANGELES  ) 

Fred  H  Richman  and : being  duly 

sworn,  each  for  himself,  says:  That  he  is  one  of  the 
sureties  named  in  the  above  bond;  that  he  is  a  resident 
and  freeholder  within  said  district,  and  is  worth  the 
said  sum  of  Two  Hundred  Fifty  Dollars  ($250.00) 
over  and  above  all  his  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

Fred  H  Richman 
Subscribed  and  sworn  to  before  me  this  11  day  of 
April,  1923. 

[Seal]  J.  E.  Johnson 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of   California. 
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STATE  OF  CALIFORNIA  ( 

)  ss. 
COUNTY  OF  LOS  ANGEI.ES  ) 

Sam  Houston,  being  duly  sworn,  says:  That  he  is 
one  of  the  sureties  named  in  the  above  bond;  that  he  is 
a  resident  and  free-holder  within  said  district,  and  is 
worth  the  said  sum  of  Two  Hundred  Fifty  Dollars 
($250.00)  over  and  above  all  his  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution. 

Sam  Houston 
Subscribed  and  sworn  to  before  me  this  14th  day  of 
April,  1923. 

Seal  Anna  S  Lewis 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
Stateof  California. 
Examined  and  recommended  for  approval,  as  pro- 
vided in  Rule  29. 

Lucius  K.  Chase 

Attorney 

I  hereby  approve  the  foregoing  bond. 

Bledsoe 
United  States  Judge  for  the  Southern  District  of  Cali- 
fornia, Southern  Division. 
4/14/23 

[Endorsed] :  AT  LAW  No.  757    Dept 

IN  THE  DISTRICT  COURT  of  the  United  States 
Southern  District  OF  CALIFORNIA  Southern  Di- 
vision J.  M.  ROSBOROUGH  Plaintiif  vs.  ELIZA- 
BETH HOUSTON,  as  sole  beneficiary  under  the  Will 
of  Otho  S.  Houston,  deceased,  and  as  Executrix  of 
the  Estate  of  Otho  S.  Houston,  Deceased  Defendant 
BOND  ON  WRIT  OF  ERROR    Filed  Apr  16  1923 
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Chas.  N.  Williams,  Clerk  By  W.  J.  Tufts,  Deputy 
Clerk  LUCIUS  K.  CHASE  Attorney  for  Defendant. 
442-444  Title  Insurance  Building  LOS  ANGELES, 
CALIFORNIA 


UNITED     STATES     OF    AMERICA     DISTRICT 

COURT   OF  THE   UNITED   STATES 

SOUTHERN  DISTRICT  OF 

CALIFORNIA 


J.  M.  ROSBOROUGH, 

Plaintiff 
-  vs  - 
ELIZABETH  HOUSTON,  as 
sole  beneficiary  under  the  will  of 
Otho  S.  Houston,  deceased,  and 
as  Executrix  of  the  Estate  of 
Otho  S.  Houston,  deceased. 

Defendant. 


Clerk's  Office 


No.  757 -At  Law 


PRAECIPE 

TO  THE  CLERK  OF  SAID  COURT: 

Sir: 

Please  issue  for  printing: 

Judgment   Roll,    Assignment   of    Errors,    Petition    for 

Writ  of   Error  and  Order  Allowing  Same,   Affidavit 

of  Service  of  Writ  of  Error,  Bond  on  Writ  of  Error, 

Writ  of  Error,  and  Citation. 

Lucius    K.    Chase 
Attorney    for   defendant. 

[Endorsed]  :  No.  757  At  Law  United  States 
District  Court  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA J.  M.  ROSBOROUGH  Plaintiff  vs 
ELIZABETH  HOUSTON,  etc.  Defendant.  PRAE- 
CIPE FOR  Transcript  on  Writ  of  Error  FILED 
APR  30,  1923  CHAS.  N.  WILLIAMS,  Clerk.  By 
R  S  Zimmerman  Deputy  Clerk. 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,   SOUTHERN  DISTRICT  OF 

CALIFORNIA,  SOUTHERN 

DIVISION. 

J.  M.  Rosborough, 


CLERK'S 
CERTIFICATE. 


Plaintiff, 
-  vs  - 
ELIZABETH  HOUSTON,  as  sole 
beneficiary  under  the  will  of  Otho 
S.  Houston,  deceased,  and  as  Ex- 
ecutrix of  the  Estate  of  the  said 
Otho  S.  Houston,  deceased, 

Defendant. 

I,  CHAS.  N.  WILLIAMS,  Clerk  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  volume 
containing  76  pages,  numbered  from  1  to  76  inclu- 
sive,  to  be  the  Transcript  of  Record  on  Writ  of  Error 
in  the  above  entitled  cause,  as  printed  by  plaintiff  in 
error  and  presented  to  me  for  comparison  and  certifi- 
cation, and  that  the  same  has  been  compared  and  cor- 
rected by  me  and  contains  a  full,  true  and  correct 
copy  of  the  citation,  writ  of  error,  affidavit  of  service 
of  writ  of  error,  complaint,  summons,  demurrer,  order 
overruling  demurrer,  answer,  demurrer  to  answer, 
order  overruling  demurrer,  minute  orders,  notice  of 
presentation  of  findings,  findings  of  fact  and  conclu- 
sions of  law,  judgment,  clerk's  certificate  to  judgment 
roll,  assignment  of  errors,  opinion,  petition  for  writ 
of  error  and  order  allowing  same,  bond  and  praecipe. 
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I  DO  FURTHER  CERTIFY  that  the  fees  of  the 
Clerk    for   comparing,    correcting   and    certifying   the 
foregoing  Record  on  Writ  of  Error  amount  to 
and  that  said  amount  has  been  paid  me  by  the  plaintiff 
ir  error  herein. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  Seal  of  the  Dis- 
trict Court  of  the  United  States  of  America, 
in  and  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  this  day 
of  May,  in  the  year  of  our  Lord  One  Thou- 
sand Nine  Hundred  and  Twenty-three,  and 
of  our  Independence  the  One  Hundred  and 
Forty-seventh. 

CHAS.  N.  WILLIAMS, 
Clerk  of  the  District  Court  of  the 
United  States  of  America,  in  and 
for  the  Southern  District  of  Cali- 
fornia. 
By 

Deputy. 


No.  4038 


IN  THE       ^- 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH   CIRCUIT. 


Elizabeth  Houston,  as  Sole  Beneficiary 
Under  the  Will  of  Otho  S.  Houston, 
Deceased,  and  as  Executrix  of  the 
Estate  of  Otho  S.  Houston,  De- 
ceased, 

Plaintiff  in  Error. 

vs, 
J.  M.  Rosborough, 

Defendant  in  Error, 


OPENING  BRIEF  OF  PLAINTIFF  IN  ERROR. 


Lucius  K.   Chase, 
Attorney  for  Plaintiff  in  Error. 


Parker,  Stone  &  Baird  Co.,  Law  Printers,  232  New  High  St.,  Los  Angeles. 


IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


Elizabeth  Houston,  as  Sole  Beneficiary 
Under  the  Will  of  Otho  S.  Houston, 
Deceased,  and  as  Executrix  of  the 
Estate  of  Otho  S.  Houston,  De- 
ceased, 

Plaintiff  in  Error. 

vs. 
J.  M.  Rosborough, 

Defendant  in  Error. 

OPENING  BRIEF  OF  PLAINTIFF  IN  ERROR, 

This  is  an  action  in  deceit,  instituted  by  defendant 
in  error,  Rosborough,  against  Elizabeth  Houston,  as 
sole  beneficiary  under  the  will  of  Otho  S.  Houston, 
deceased,  and  also  against  Elizabeth  Houston  as  exe- 
cutrix of  the  estate  of  said  Otho  S.  Houston,  deceased, 
to  recover  damages  for  an  alleged  fraud  arising  out 
of  misrepresentations  made  by  Otho  S.  Houston  in 
his  lifetime,  and  thereby  inducing  Rosborough  to  trade 
certain  real  estate  in  Los  Angeles  for  a  trust  deed 
secured  by  certain  real  property  in  Texas  belonging 
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to  HoUvSton.  A  demurrer  was  interposed  in  which 
it  was  averred  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  either  against 
Elizabeth  Houston  as  an  individual  or  against  her 
as  executrix  of  the  estate  of  her  deceased  husband. 
Misjoinder  of  parties  defendant  and  misjoinder  of 
causes  of  action  were  also  averred.  The  demurrer 
was  overruled  and  the  parties  proceeded  to  trial.  The 
trial  court  found  in  favor  of  the  defendant  in  error 
on  questions  of  fraud  and  false  representations,  and 
judgment  was  thereupon  entered  against  Elizabeth 
Houston,  as  executrix  of  the  estate  of  said  Otho  S. 
Houston,  deceased,  for  the  difference  between  the 
value  of  the  property  received  by  him  and  the  prop- 
erty traded  by  him,  plus  the  rental  value  of  the  prop- 
erty traded  by  him  from  the  date  of  the  trade  to  the 
date  of  trial.  The  court  also  rendered  judgment  against 
Elizabeth  Houston  as  an  individual  for  the  costs  in- 
curred in  the  trial.  The  specifications  of  error  will 
be  found  on  page  64  of  the  transcript. 

We  make  the  following  contentions  as  warranting 
this  court  in  reversing  the  action  of  the  trial  court 
and  remanding  the  case  with  directions  that  judgment 
be  entered  herein  that  defendant  in  error  take  nothing: 

First:  That  the  cause  of  action  in  favor  of  de- 
fendant in  error  lapsed  with  and  did  not  survive  the 
death  of  Otho  S.  Houston,  and  that  therefore  the 
complaint  did  not  state  a  cause  of  action,  and  the  court 
erred  in  overruling  the  demurrer  and  in  rendering 
judgment  against  the  plaintiff  in  error. 
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Second:  The  complaint  furthermore  does  not  state 
a  cause  of  action  if  we  are  to  assume  that  the  action 
is  based  on  contract,  in  that  there  is  no  allegation  and 
no  affirmative  finding  that  a  claim  was  filed  against 
the  estate  of  Otho  S.  Houston  proir  to  the  institution 
of  the  action. 

Third:  There  is  absolutely  no  warrant  for  the  judg- 
ment against  Elizabeth  Houston  as  an  individual. 
The  complaint  did  not  state  any  cause  of  action  against 
her  on  any  possible  theory,  and  the  findings  do  not 
support  any  judgment   against  her   as   an   individual. 

Fourth:  The  judgment  against  Elizabeth  Houston 
as  executrix  is  excessive  to  the  extent  of  twenty-seven 
hundred  sixty  dollars  ($2760.00)  thereof.  Defendant 
in  error  recovered  judgment  against  Elizabeth  Hous- 
ton as  executrix  not  only  to  the  extent  of  the  differ- 
ence between  the  reasonable  value  of  what  he  parted 
with  and  the  reasonable  value  of  what  he  received, 
but  also  to  the  extent  of  twenty-seven  hundred  sixty 
dollars  ($2760.00)  which  consisted  of  the  rental  value 
of  defendant's  in  error  demised  premises  from  the 
date  of  the  trade  to  the  date  suit  was  filed. 

The  specifications  of  error  relied  upon  are  as  fol- 
lows : 

I. 

That  the  said  United  States  District  Court  for  the 
Southern  District  of  California,  Southern  Division, 
erred   in   overruling  the   demurrer   interposed   by   the 
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defendant  and  appellant  to  the  original  complaint  filed 
in  the   cause. 

II. 

Said  court  also  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  estate  of  Otho 
S.  Houston,  deceased,  for  the  reason  that  the  special 
findings  made  and  filed  herein  by  the  court  do  not 
support    such   judgment. 

III. 

Said  court  also  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  an  individual,  for  the  reason 
that  the  special  findings  made  and  filed  herein  by  the 
court  do  not  support  such  judgment. 

IV. 

Said  court  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  estate  of  Otho 
S.  Houston,  deceased,  and  also  erred  in  rendering 
judgment  against  Elizabeth  Houston,  individually,  for 
that  the  special  findings  of  fact  made  by  said  court 
do  not  support  said  judgment  or  any  portion  thereof, 
for  that  the  special  findings  of  fact  filed  herein  affirm- 
atively show  that  the  cause  of  action  in  favor  of 
plaintiff  lapsed  with,  and  did  not  survive  the  death 
of  Otho  S.   Houston. 

V. 

Said  court  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  estate  of  Otho 
S.    Houston,    deceased,    and    also    erred    in    rendering 


judgment  against  Elizabeth  Houston,  individually,  for 
that  the  special  findings  of  fact  made  by  said  court 
do  not  support  said  judgment  or  any  portion  thereof, 
for  that  no  affirmative  finding  was  made  that  a  claim 
had  been  filed  against  the  estate  of  Otho  S.  Houston, 
deceased,  prior  to  the  institution  of  this  action. 

vn. 

Said  court  erred  in  rendering  judgment  against 
Elizabeth  Houston,  as  executrix  of  the  estate  of  Otho 
S.  Houston,  deceased,  in  that  it  affirmatively  appears 
from  the  said  findings  that  to  the  extent  of  twenty- 
seven  hundred  dollars  ($2700.00)  thereof  the  judg- 
ment is  excessive  in  that  in  an  action  at  law  to  recover 
damages  for  fraudulent  misrepresentations  inducing 
the  trade  of  real  estate,  said  judgment  to  the  extent 
of  $2700.00  consisted  of  the  rental  value  of  plaintiff's 
demised  premises  from  November  15,  1915,  the  date 
of  the  transfer  of  plaintiff's  property  to  Otho  S. 
Houston,   to   the   date   suit   was   filed   herein   by   said 

plaintiff. 

VHI. 

The  court  erred  in  rendering  that  portion  of  the 
judgment  rendered  against  Elizabeth  Houston  as  an 
individual  for  the  reason  that  neither  the  facts  al- 
leged in  said  complaint  filed  herein,  nor  the  findings 
of  fact  filed  herein,  show  or  state  a  cause  of  action 
in  favor  of  plaintiff  against  said  Elizabeth  Houston 
as  an  individual. 
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IX. 

The  court  erred  in  rendering  that  portion  of  the 
judgment  rendered  against  Elizabeth  Houston,  as  exe- 
cutrix of  the  estate  of  Otho  S.  Houston,  deceased,  for 
the  reason  that  neither  the  facts  alleged  in  said  com- 
plaint filed  herein,  nor  the  findings  of  fact  filed  herein, 
show  or  state  a  cause  of  action  in  favor  of  plaintiff 
against  said  Elizabeth  Houston,  as  executrix  of  the 
estate  of  Otho  S.  Houston,  deceased. 

i; 

The  Cause  of  Action  in  Favor  of  Defendant  in  Error 
Lapsed  With  and  Did  Not  Survive  the  Death 
of  Otho  S.  Houston.  Therefore  the  Complaint 
Did  Not  State  a  Cause  of  Action,  and  the  Court 
Erred  in  OverruHng  the  Demurrer  and  in  Ren- 
dering Judgment  Against  the  Plaintiff  in  Error. 

This  is  an  action,  as  stated  in  the  complaint,  "for 
deceit,"  in  which  the  defendant  in  error  claims  dam- 
ages for  a  fraud  perpetrated  upon  him  in  his  lifetime 
by  the  decedent,  Otho  S.  Houston,  in  inducing  him  to 
trade  Los  Angeles  property  for  a  trust  deed  upon 
Texas  property,  by  misrepresenting  the  value  of  the 
Texas  property.     It  is  our  contention: 

(1)  That  this  is  an  action  brought  to  recover  dam- 
ages  for  tort   committed. 

(2)  That  under  the  common  law  an  action  brought 
to  recover  damages  for  a  tort  committed  does  not  sur- 
vive the  death  of  the  tort  feasor  in  the  absence  of 
express  statute  declaring  such  survival. 


(3)  That  there  is  no  specific  CaHfornia  statute  de- 
claring that  an  action  brought  to  recover  damages 
for  a  fraud  committed  shall  survive  the  death  of  the 
tort  feasor. 

This  is  a  tort  action  hroiight  to  recover  damages 
for  a  fraud  committed. 

Under  the  California  decisions,  when  a  party  has 
been  defrauded  through  misrepresentations  inducing  a 
trade,  he  may  elect  either  to  affirm  the  transaction  and 
bring  his  action  for  damages,  or  disaffirm  the  trans- 
action and  bring  an  action  for  rescission.  He  cannot 
do  both. 

Westerfeld  v.  N.  Y.  Life  Ins.  Co.,  129  Cal.  7Z) 
Youmans  v.  Bell,  45  N.  E.  552   (N.  Y.). 

The  defendant  in  error  in  the  instant  case  has  elected 
to  affirm  the  transaction  and  bring  his  action  for  dam- 
ages. He  has  made  no  efifort  to  disaffirm  the  trans- 
action and  no  effort  to  state  a  cause  of  action  in 
rescission.  He  has  brought  his  action  in  law,  entitled 
his  complaint,  "Complaint  for  Deceit,*'  has  affirmed 
the   trade   and   has   sought   to   recover   damages. 

(2)  That  under  the  common  law  an  action  brought 
to  recover  damages  for  a  tort  committed  does  not  sur- 
vive the  death  of  the  tort  feasor  in  the  absence  of 
express  statute  declaring  such  survival. 

It  is  well  settled  in  common  law  that  an  action  for 
damages  caused  by  fraud  does  not  survive  in  favor  of 
or  against  the  personal  representative.  Bigelow  in  his 
treatise  on  Frauds,  Sec.  5,  p.  213,  states  the  doctrine 
as  follows : 
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"By  the  rules  of  common  law,  actions  for  dam- 
ages caused  by  fraud  do  not  survive  to  the  repre- 
sentative of  the  injured  party.  Where  such  ac- 
tion will  survive  must  therefore  be  a  question  of 
statute,  and  the  statutes  vary  considerably.  *  *  * 
It  may  be  added  that  just  as  there  is  no  survivor- 
ship apart  from  statute  in  favor  of  the  estate 
of  a  decedent  who  has  been  defrauded,  so  there 
is  no  survivorship  apart  from  statute  against  the 
estate  of  a  decedent  guilty  of  fraud."  Bigelow 
on  Frauds,  Sec.  10,  p.  251.  (See  cases  cited 
therein. ) 

This  doctrine  of  the  common  law,  as  thus  enunciated, 
has  been  declared  to  be  the  law  of  this  state  in 
Harker  v.  Clark,  57  Cal.  246; 
Fowden   v.    Pacific   Coast    Steamship    Co.,    149 

Cal.   153; 
Hannon  v.  Harper,  9  Cal.  App.  260; 
Kramer  v.  Market  Street  Co.,  25  Cal.  435. 

In  Harker  v.  Clark,  an  action  to  recover  damages 
for  false  arrest,  supra,  on  page  246,  the  court  declares 
the  foregoing  doctrine  as  follows: 

"This  action  is  clearly  within  the  maxim,  *A 
personal  right  of  action  dies  with  the  person,'  un- 
less the  right  of  action  has  been  kept  alive  by 
some  statute.*' 

Throughout  the  United  States,  the  authorities  of 
all  the  states  that  have  passed  upon  the  subject,  uni- 
formly hold  that  at  common  law,  in  the  absence  of 
statute,  an  action  in  tort  dies  with  the  tort  feasor. 
And  the  doctrine  is  specifically  applied   in  actions  of 
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deceit.  The  only  exception  to  the  rule  exists  only  in 
those  cases  where  an  action  is  instituted  to  recover 
specific  property  wrongfully  taken  or  converted  or  is 
instituted  in  assumpsit  to  recover  the  value  thereof. 

Reed  V.  Hatch,  19  Pick  47; 

Henshaw  v.  Miller,   17  How.  212; 

United  States  v.  Daniels,  47  U.  S.  (6  Howd.) 
11,   12  Lawyers'  Ed.   323; 

Jones  V.   Ellis   Estate,  35  Atl.    (Vt.)   488; 

Lane  v.  Frawley,  78  N.  W.    (Wis.)    593; 

Strattons  Independence  v.  Dines,  126  Fed.  968; 

Abern  v.  McClinchy,  90  Atl.   (Me.)   709; 
;  Rockwell  V.  Furness,  102  N.  E.  (Mass.)  914; 

Newsom  v.  Jackson,  29  Ga.  61 ; 

Cotting  V.  Tower,  80  Mass.   183; 

Leggate  v.   Moulton,   115  Mass.   552; 

Jones  V.  Barm,  75  N.  E.  (111.)  505; 

Killen  V.  State  Bank,  82  N.  W.   (Wise.)   536; 

Hedekin  v.  Gillespie,  72  N.  E.   (Ind.)   143; 

Beavers  Administratrix  v.  Putnams  Curator,  67 
S.   E.    (Va.)    353; 

Carson  v.  Brandt,  2  Brev.  (S.  C.)  159; 

Huff  V.  Waltans,  20  S.  C.  477; 

J'enkins  v.  Bennett,  18  S.  E.  (S.  C.)  929; 
;  Watson  V.  Loop,  12  Tex.  11; 

Willard  V.  Mohn,  139  N.  W.  (N.  D.)  981; 

Young  V.  Aynsworth,  86  Atl.   (R.  I.)   555; 

Demczuk  v.  Jenifer,  114  Atl.  (Md.)  471. 

In  the  instant  case  it  will  be  observed  that  the  learned 
trial   judge   in  his  opinion   makes   no   claim   that   the 
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action  survived  by  reason  of  being  within  any  of  the 
California  statutes  relating  to  survivorship.     The  opin- 
ion is  based  upon  what  the  court  conceives  the  com- 
mon law  doctrine  of  survivorship,  the  court  declaring, 
''I  understand  the  rule  to  be  at  common  law,  that 
the  party  defrauded  may  seek  relief  as   for  the 
value  of  the  thing  obtained  even  as  against  the 
executor.     Here,  as  the  result  of  the  fraud,  the 
estate  of  the  deceased  has  been  enriched  and  the 
effort   merely   is   to   obtain   that   which   has   thus 
been  wrongfully  secured  and  retained," 

citing  in  support  thereof  the  case  of  Hambly  v.  Trott, 
1  Cowp.  371,  and  then  proceeds  to  render  judgment 
against  the  plaintiff  in  error.  There  is  no  finding  that 
the  estate  as  such  was  enriched.  The  action  is  one 
to  recover  damages  for  fraud  perpetrated  by  the  de- 
cedent, not  to  recover  the  property  traded.  Of  course 
to  the  extent  that  decedent  profited  by  the  transaction, 
his  general  estate  may  have  been  benefited.  If,  because 
his  estate  may  have  been  benefited,  the  cause  of  action 
survived  at  common  law,  then  at  common  law  all  actions 
in  tort  at  common  law  must  have  survived,  which  is 

not  the  fact. 

The  trial  court  entirely  overlooks  the  distinction  be- 
tween survivorship  in  cases  of  action  in  tort  and  sur- 
vivorship in  actions  in  assumpsit  or  a  recupatory  action 
where  the  action  is  brought  to  recover  the  thing  taken 
or  is  brought  in  assumpsit  to  recover  on  an  implied 
promise  to  pay  the  value  of  the  thing  taken.  The  very 
case  of   Hambly  v.   Trott,   cited  by  the  learned  trial 
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judge  in  support  of  his  statement,  very  clearly  estab- 
lishes the  distinction.  Hambly  v.  Trott  was  brought 
in  trover  against  the  executor  of  a  decedent  who,  in 
his  lifetime,  had  converted  some  goats  and  other  chat- 
tels belonging  to  the  plaintiff.  It  was  held  that  the 
action  being  in  form  a  tort  action,  would  not  survive, 
the  court  indicating,  however,  that  an  action  for  money 
had  and  received,  based  upon  an  implied  promise  to 
pay  the  value  of  the  goods  converted,  would  survive, 
and  declaring-  that  a  tort  action  as  such  can  never 
survive,    Lord    Mansfield    stating: 

"So  far  as  the  tort  itself  goes,  an  executor  shall 
not  be  liable." 

The  case  deals  with  the  question  of  a  recovery  for 
conversion  by  the  deceased,  and  is  no  authority  at  all 
on  the  survivorship  of  actions  for  fraud,  excepting 
so  far  as  it  enunciates  general  rules  adverse  to  the 
defendant  in  error  in  the  present  action.  Lord  Mans- 
field concludes  by  stating  that  an  action  in  trover  does 
not  survive  because  the  action  requires  a  plea  of  guilty 
or  not  guilty,  and  is  therefore  a  tort  action  in  form, 
and   points   out  that 

"where  the  cause  of  action  is  a  tort  or  arises 
ex  deiictu  ^  *  *  there  the  cause  of  action 
dies  as  battery,  false  imprisonment,  trespass, 
words,  nuisance,  obstructing  lights,  diverting  wa- 
ter courses,  escape  against  the  sheriff,  and  many 
other  actions  of  like  kind/' 

It  is  true  that  in  the  argument  with  counsel  at  the 
beginning   of   the   case,    members    of   the   court   were 
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disposed  to  allow  the  action  of  trover  to  survive  if 
there  were  no  other  remedies  available  but  after  the 
case  was  twice  argued,  the  court  unanimously  held 
that  actions  in  trover  could  in  no  case  survive. 

The  reason  back  of  the  rule  that  a  personal  action 
dies  with  a  person  is  undoubtedly  the  difficulty  that 
an  executor  would  have  in  disproving  statements  of 
the  injured  party.  In  a  case  such  as  the  case  at  bar, 
where  an  agent  of  the  defendant  in  error  testifies  to 
conversation  and  talks  had  with  the  decedent,  and 
the  lips  of  the  decedent  are  closed  in  death  and  he 
may  not  even  be  able  to  show  that  he  had  never  seen 
the  property  traded,  or  that  such  fact  was  known 
to  the  defendant  in  error  who  bought  it  subject  to 
his  own  inspection,  and  the  seal  of  death  has  pre- 
vented such  proof,  the  decedent's  excutor  labors  under 
a  heavy  handicap. 

While  it  is  also  true  that  Lord  Mansfield  in  the 
course  of  the  first  argument  does  remark  that  so  far 
as  the  act  of  the  ofifender  is  beneficial,  his  assets  ought 
to  be  answerable  and  his  executor  therefore  should 
be  charged,  nevertheless  this  remark  constituted  dicta 
and  was  effervescent  in  character  and,  as  stated,  he 
subsequently  declared  that  the  cause  of  action  did  not 

survive. 

In  the  case  of  Phillips  v.  Homfray,  24  Chancery 
Div.,  439,  decided  in  1883  by  the  Court  of  Appeals, 
almost  one  hundred  years  after  Hambly  v.  Trott  was 
decided,  an  action  involving  survivorship  of  an  action 
brought  to  recover  damages  arising  out  of  decedent's 
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use  of  plaintiffs'  land  to  transport  minerals,  and  in 
which  the  case  of  Hambly  v.  Trott  was  very  carefully 
considered,  the  remark  of  Lord  Mansfield  was  con- 
sidered and  declared  to  be  dicta,  Bowen,  J.,  holding 
that  in  addition  to  cases  ex  contractu,  there  was  only 
one  other  class  of  cases  in  which  right  of  action  sur- 
vives, such  class  being  those  cases  which  are  purely 
recupatory  in  character,  that  is,  in  those  cases  where 
the  deceased  has  taken  from  the  other  party  property, 
or  its  proceeds,  and  has  enriched  his  own  estate  by 
such  property  or  proceeds  or  value,  so  that  in  law 
or  in  equity  such  property  belongs  to  the  other  party. 
In  such  a  case  the  right  to  sue  does  not  arise  from 
any  relationship  between  the  parties,  but  is  an  inci- 
dent to  the  ownership  of  property,  and  is  a  right  which 
the  law  gives  the  owner  of  property  to  protect  him 
in  his  ownership  and  possession.  It  is  what  may  be 
termed  a  possessory  action,  the  essential  element  of 
which  is  a  present  right  in  the  property  or  its  pro- 
ceeds and  the  remedy  granted  is  not  damages,  but 
the  return  of  that  which  is  already  his,  either  in  law 
or  in  equity.  For  this  reason  it  was  held  in  Phillips 
v.  Homfray  that  where  the  deceased  had  derived  an 
ascertainable,  pecuniary  benefit  by  certain  tortious  tres- 
passes, and  the  plaintiff  had  suffered  ascertainable  pe- 
cuniary damages,  nevertheless  the  action,  not  being 
to  recover   specific  property,   did  not  survive. 

This    rule    is    stated    by    Bowen,    J.,    in    Phillips    v. 
Homfray,  supra,  at  page  434,  as   follows: 

'The  only  cases  in  which,  apart  from  questions 
of  breach  of  contract,  express  or  implied,  a  rem- 
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edy  for  a  wrongful  act  can  be  pursued  against  the 
estate  of  a  deceased  person  who  has  done  the  act, 
appear  to  us  to  be  those  in  which  property,  or  the 
proceeds  or  value  of  property  belonging  to  anoth- 
er, have  been  appropriated  by  the  deceased  per- 
son, and  added  to  his  own  estate  or  moneys.  In 
such  cases  whatever  the  original  form  of  action, 
it  is  in  substance  brought  to  recover  property  or 
its  proceeds  or  value,  and  by  amendment  could 
be  made  such  in  form  as  well  as  in  substance. 
jjj    >{c    jjc    -g^^  j^  -g  j^q|.  gygj-y  wrongful  act  by  which 

a  wrongdoer  indirectly  benefits  that  falls  under 
this  head,  if  the  benefit  does  not  consist  of  the 
acquisition  of  property  or  its  proceeds  or  value. 
Where  there  is  nothing  among  the  assets  of  the 
deceased  that  in  law  or  in  equity  belongs  to  the 
plaintiif,  and  the  damages  which  have  been  done 
him  are  unliquidated  and  uncertain,  the  executors 
of  a  wrongdoer  cannot  be  sued  merely  because  it 
was  worth  the  wrongdoer's  while  to  commit  the 
act  which  was  complained  of,  and  an  indirect 
benefit  may  have  reaped  thereby.  ^  ^  ^  Jt 
seems  to  us  that  Lord  Mansfield  does  no  more 
than  indicate  that  there  is  a  class  of  cases  in  zvhich 
assumpsit  can  be  brought  against  a  zvrongdoer 
to  recover  the  property  he  has  taken  or  its  pro- 
ceeds or  value  and  that  in  such  cases  the  action 
will  survive  against  the  executor.'' 

In  passing,  it  should  be  noted  that  in  this  same 
case  of  Phillips  v.  Homfray,  Bowen,  J.,  determines 
that  no  action  containing  an  element  of  tort  can  sur- 
vive,  in   the    following   language: 
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^*We  do  not  believe  that  the  principle  of  waiv- 
in  a  tort  and  suing  in  contract  can  be  carried 
further  than  this, — that  a  plaintiff  is  entitled,  if 
he  chooses  it,  to  abstain  from  treating-  as  a  wrong 
the  acts  of  the  defendant  in  cases  where,  inde- 
pendently of  the  question  of  wrong,  the  plaintiff 
could  make  a  case  for  relief/' 

Seven  years  later,  in  1890  the  same  case,  Phillips 
V.  Homfray,  44  Ch.  D.  699,  was  again  before  the 
courts.  Sterling,  J.,  in  delivering  the  opinion  of  the 
court,  says: 

*'It  was  decided  in  the  case  of  *Hambly  v.  Trott, 
that  an  action  of  trover  was  one  to  which  the  rule 
of  law,  action  personalis  moritur  cum  persona' 
applies.  ^  *  He  That  case  was  much  discussed 
in  this  very  case  of  Phillips  v.  Homfray  upon  the 
appeal  (24  Ch.  D.  439)  and,  after  reading  care- 
fully the  judgment  of  Mr.  Justice  Pearon  and  the 
judgments  delivered  in  the  Court  of  Appeal,  it 
does  not  appear  to  me  that  the  proposition  of 
law  on  which  Hambly  v.  Trott  was  decided  was 
in  any  way  disputed.  It  was  accepted  by  all  the 
judges  as  good  law  that  an  action  of  trover  is 
one  that  dies  with  the  person.  The  question  on 
which  the  majority  of  the  Court  of  Appeal  differed 
from  Lord  Justice  Baggallay  and  Mr.  Justice 
Pearson  seems  to  have  been  whether  any  form 
of  action  could  be  suggested  which  could  be 
brought  at  law  in  which  the  damages  or  the 
sums  which  were  sought  to  be  recovered  by  means 
of  the  inquiries  2,  3  and  4  could  be  recovered 
against  an  executor  and  the  opinion  of  the  ma- 
jority of  the  Court  of  Appeal  was  that  no  such 
action  could  be  suggested." 


—18— 

In  Kirk  v.  Todd,  21  Chan.  Div.  484,  the  Court  of 
Appeals  said: 

"As  I  understand  the  rule  at  common  law  it 
was  this — you  could  not  sue  executors  for  a  wrong 
committed  by  their  testator  for  which  you  could 
only  recover  unliquidated  damages." 

In  Strattons  Independence  v.  Dines,  126  Fed.  at 
page  980,  which  is  an  action  to  recover  damages 
against  Strattons'  executors  for  false  representations 
made  by  Stratton  during  his  lifetime,  it  was  there  held 
that  the  question  of  survival  of  the  action  must  be 
determined  by  the  laws  of  England,  and  that  under 
the  laws  of  England  the  action  did  not  survive,  the 
court  citing  Phillips  v.  Homfray,  supra. 

The  Supreme  Court  of  the  United  States,  in  the 
case  of  Henshaw  v.  Miller,  17  How,  212,  15  L.  Ed. 
222,  in  an  action  for  damages  arising  out  of  a  fraudu- 
lent misrepresentation,  approves  the  doctrine  laid  down 
in  Reed  v.  Hatch,  19  Pick.  47,  and  remarks: 

'*The  maxim  of  the  common  law  is  'actio  per- 
sonalis moritur  cum  persona'  and  as  this  maxim 
is  recognized  both  in  England  and  Virginia  the 
interpretation  of  it  in  the  former  country  becomes 
pertinent  to  its  exposition  or  application  here.  In 
England  it  has  been  expounded  to  exclude  all  torts 
when  the  action  is  in  form  ex  delicfu  for  the  re- 
covery of  damages  and  the  plea  of  not  guilty." 

The   court   holding   that   the   action    abated    upon    the 
death  of  decedent. 
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In  Reed  v.  Hatch,  19  Pick.  47,  Shaw,  C.  J.,  says: 

"The  question  whether  the  plaintiffs  can  cite 
in  an  administrator  and  proceed  with  their  action 
depends  on  Revised  Statutes,  c.  93,  par.  7.  It  is 
contended  that  a  false  representation  by  which  one 
is  induced  to  part  with  his  property  by  sale  on 
credit  to  an  insolvent  person,  by  means  of  which 
he  is  in  danger  of  losing  it,  is  a  damage  done 
to  him  in  respect  to  his  personal  property.  But 
we  are  of  opinion  that  this  would  be  a  forced 
construction  and  not  conformable  to  the  intent 
of  the  statute.  If  this  were  the  true  construction, 
then  every  injury  by  which  one  should  be  pre- 
vented from  pecuniary  gain  or  subjected  to  pe- 
cuniary loss  would  directly  or  indirectly  be  a  dam- 
age to  his  personal  property.  But  we  are  of  opin- 
ion that  it  must  have  a  more  limited  construction 
and  be  confined  to  damage  done  to  some  specific 
estate  of  which  one  may  be  the  owner.  A  mere 
fraud  or  cheat  by  which  one  sustains  a  pecuniary 
loss  cannot  be  regarded  as  a  damage  done  to  per- 
sonal estate.  The  action  is  abated  at  common 
law  by  the  death  of  the  defendant,  and  not  sur- 
viving, by  force  of  the  statute,  must  be  deemed 
to  stand  abated." 

In  order  then  that  the  case  survive  at  common  law, 
it  must  be  brought  upon  an  express  or  implied  as- 
sumpsit or  else  brought  to  recover  property  in  the 
hands  of  the  executor  of  the  decedent. 

The  possibilitv  that  an  action  ex  contractu  is  avail- 
able in  the  case  at  bar  is  disposed  of  elsewhere  in  this 
brief. 
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The  present  action  is  not  a  recupatory  action.  Un- 
der the  California  decisions  defendant  in  error  had  his 
election  either  to  disaffirm  the  trade  and  recover  back 
his  original  property,  or  affirm  the  trade  and  sue  in 
damages.  He  has  seen  fit  not  to  disaffirm  the  trade  and 
not  to  recover  his  original  property  or  its  value.  He 
has  affirmed  the  trade,  affirmed  in  the  plaintiff  in  error 
executrix'  title  to  the  Los  Angeles  property  and  insti- 
tuted an  action  in  deceit  to  recover  damages  suffered, 
being  the  difference  between  the  values  of  the  two 
properties. 

(3)  The  California  statutes  do  not  provide  that 
actions  brought  to  recover  damages  for  fraud  com- 
mitted shall  survive  the  death  of  the  tort  feasor. 

It  being  the  rule  of  the  common  law  that  an  action 
brought  to  recover  damages  for  a  tort  committed 
does  not  survive  the  death  of  the  tort  feasor,  in  the 
absence  of  express  statute  declaring  such  survival,  the 
question  then  in  the  case  at  bar  is  whether  the  Cali- 
fornia statutes  have  so  modified  the  common  law  as 
to  declare  that  an  action  brought  to  recover  damages 
for  fraud  survives  the  death  of  the  tort  feasor. 

On  the  threshold  of  the  analysis,  we  call  attention 
to  the  fact  that  California  Code  provisions  relating 
to  actions  surviving  to  the  representatives  of  the  in- 
jured party  are  different  from  those  relating  to  ac- 
tions surviving  against  the  estate  of  a  decedent,  al- 
though as  heretofore  stated,  the  common  law  rule  as 
to  each  character  of  actions  was  the  same. 
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Sections  1582  and  1583  of  the  Civil  Code  of  Pro- 
cedure, and  section  954  of  the  Civil  Code,  specify  the 
instances  in  which  the  rule  of  the  common  law  is 
modified  as  to  the  survivorship  to  the  representative 
of  the  injured  party.  While  sections  1582  and  1584 
specify  the  instances  in  which  the  rule  of  the  com- 
mon law  is  modified  as  to  survivorship  .against  the 
estate  of  decedent  in  actions   in  personam. 

Section  1582  of  the  Civil  Code  of  Procedure  pro- 
vides : 

'^Actions  for  the  recovery  of  any  property,  real 
or  personal,  or  for  the  possession  thereof,  or  to 
quiet  title  thereto,  or  to  determine  any  adverse 
claim  thereon,  and  all  actions  founded  upon  con- 
tracts, may  be  maintained  by  and  against  execu- 
tors and  administrators  in  all  cases  in  which  the 
same  might  have  been  maintained  by  or  against 
their  respective  testators  or  intestates/* 

In  the  instant  case,  an  action  cannot  be  maintained 
against  the  executrix  under  this  section,  because  the 
action  is  not  one  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof,  or  to 
quiet  title  thereto,  or  to  determine  any  adverse  claim 
thereon,  and  neither  is  the  action  founded  upon  con- 
tract. 

Section   1584  provides: 

*'Any  person  or  his  personal  representative  may 
maintain  an  action  against  the  executor  or  ad- 
ministrator of  any  testator  or  intestate  who  in  his 
lifetime  has  wasted,  destroyed,  taken,  or  carried 
away,  or  converted  to  his  own  use,  the  goods  or 
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chattels   of   any   such   person,   or   committed   any 
trespass  on  the  real  estate  of  such  person." 

This  action  is  not  one  where  the  testator,  in  his 
lifetime,  has  wasted  or  destroyed,  or  taken  or  carried 
away,  or  converted  to  his  own  use,  the  goods  or  chat- 
tels of  the  defendant  in  error,  or  committed  any  tres- 
pass on  the  real  estate  of  such  person  and  hence  the 
cause  cannot  be  said  to  survive  under  the  last  men- 
tioned section. 

Inasmuch  as  the  rules  of  the  common  law  are  in 
force  except  as  they  have  been  modified  by  an  express 
provision  of  the  statute,  and  inasmuch  as  there  is  no 
express  provision  of  the  statute  declaring  that  an  ac- 
tion for  fraud  does  survive  except  in  cases  of  con- 
version and  trespass,  it  must  be  determined  that  the 
common  law  as  to  actions  in  fraud  is  in  force  in  this 
state,  and  that  the  action  abated  by  the  death  of  Otho 
S.  Houston,  and  accordingly  the  complaint  does  not 
state   facts  sufficient  to  constitute  a  cause  of  action. 

In  the  case  of  Harker  v.  Clark,  57  Cal.  245,  the 
complaint  alleges  that  defendant's  intestate  in  his  life- 
time, without  probable  cause,  commenced  a  suit  against 
plaintiff,  and  procured  an  order  for  the  issuance  of 
a  writ  for  the  arrest,  detention  and  imprisonment  of 
the  plaintiff,  by  virtue  of  which  writ,  she  was  ar- 
rested and  imprisoned  until  such  arrest  and  imprison- 
ment was  adjudged  to  be  without  authority  of  law: 
that  in  procuring  her  release,  she  was  compelled  to 
and  did  employ  an  attorney,  and  paid  him  for  his 
services  therein  five  hundred  dollars.     The  action  was 
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brought  against  defendant  as  administratrix.     The  de- 
murrer was  sustained.     The  court  says: 

''This  action  is  clearly  within  the  maxim,  'a  per- 
sonal right  of  action  dies  with  the  person/  unless 
the  right  of  action  has  been  kept  alive  by  some 
statute.  (Broom^s  Legal  Maxims,  p.  869,  etc;  6 
Wait's  Prac.  329,  and  cases  cited  there.)  The 
statute  under  which  the  plaintiff  claims  a  right 
to  recover  is  Art.  1584,  Code  of  Civil  Procedure, 
by  which  a  person  'may  maintain  an  action  against 
the  executor  or  administrator  of  any  testator  or 
intestate  who,  in  his  lifetime,  has  wasted,  de- 
stroyed, taken  or  carried  aw^ay,  or  converted  in 
his  own  use  the  goods  or  chattels  of  any  such 
person.'  The  intestate  Clark  did  not,  by  the  ar- 
rest or  imprisonment,  or  by  thereby  compelling 
the  plaintiff  Mary  A.  Harker  to  pay  $500  to  her 
attorney,  waste,  destroy,  take  or  carry  away,  or 
convert  to  his  own  use  the  goods  or  chattels  of 
said  Mary  A.  Harker.'' 

In  other  words,  the  court  does  not  extend  the  right 
of  survivorship  beyond  those  cases  where  survivor- 
ship is  clearly  permitted  by  statute,  and  it  is  thus  clear 
that  a  personal  right  of  action  dies  with  the  person, 
unless  the  action  has  been  kept  alive  by  some  statute 
and  that  the  Supreme  Court  of  California  holds  that 
section  1584  of  the  Code  of  Civil  Procedure  will  not 
be  construed  to  cover  cases  which  it  does  not  in  terms 
affect. 

In  the  case  of  Hannon  v.  Harper,  9  Cal.  App.  260, 
two  actions  were  consolidated  on  appeal.  The  first 
was  an  appeal  from  a  judgment  denying  plaintiff's  peti- 
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tion  for  a  writ  of  review  directed  to  defendants,  as 
police  commissioners,  based  upon  the  alleged  fact  that 
the  board  had  unlawfully  revoked  an  employment 
agency  license  under  which  Crowley  was  conducting 
an  employment  agency.  The  second  action  was  an 
appeal  from  a  judgment  denying  plaintiff's  petition 
for  a  writ  of  mandate.  Subsequent  to  the  appeal, 
Crowley  died,  and  application  was  made  to  dismiss 
the  appeal  upon  the  ground  that  said  right  of  action 
was  not  one  that  survives  to  the  personal  represen- 
tatives  of   said   deceased.      The   court    says,    on   page 

261: 

"Neither  case  presents  a  cause  of  action  which 
survives  to  or  can  benefit  the  estate  of  deceased. 
Conceding  that  deceased  was  entitled  to  have  the 
proceedings  of  the  board  of  police  commissioners, 
whereby  they  revoked  his  license,  set  aside  and 
annulled,  and  likewise  conceding  that  he  was  en- 
titled to  have  issued  to  him  the  license  as  prayed 
for  in  his  petition  for  writ  of  mandate,  they  were 
nevertheless  personal  rights  and  privileges  not  as- 
signable and  not  assets  of  his  estate.  (Buck's 
Estate,  184  Pac.  57  (64  Am.  St.  Rep.  816,  39 
Atl.  821).)  The  proceedings  belong  to  that  class 
of  actions  which,  upon  the  death  of  plaintiff,  abate 
without  right  of  revivor  in  the  personal  repre- 
sentative of  the  deceased.  (Booze  v.  Humbird, 
27  Md.  1.)'' 

In  the  case  of  Kramer  v.  San  Francisco  Market 
Street  R.  R.  Co.,  25  Cal.  435 :  An  action  was  brought 
to  recover  damages  for  the  death  of  plaintiff's  son. 
It  was  held,  first:     That  a  civil  action  for  the  death 
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of  a  person,  per  se,  cannot  be  maintained  by  any 
one  at  common  law;  that  a  personal  action  dies  with 
the  person,  and  that  unless  a  right  of  action  is  given 
by  statute,  such  right  of  action  cannot  be  maintained, 
and  it  was  there  held  that  inasmuch  as  the  statute 
only  gave  the  right  of  action  to  the  personal  repre- 
sentatives of  the  deceased,  that  an  action  for  the  death 
of  a  child  would  not  lie  in  favor  of  the  father. 

In  the   case   of   Fowden,    Special   Administrator   v. 
Pacific  Coast  Steamship  Co.,  et  aL,  149  Cal.  151,  one 
Mark    Fowden,    while    a     passenger     on    defendant's 
steamer,  was  injured  through  defendant's  negligence. 
Judgment  was  rendered  in  his  favor.     Subsequent  to 
the  entry  of  judgment  and  the  order  on  motion  for  new 
trial,   the  plaintiff   died,  and  Frank  Fowden,   as  spe- 
cial   administrator    of    his    estate,     was     substituted. 
The  doctrine  of  Harker  v.   Clark,   57  Cal.   245,   was 
reaffirmed,  although  it  was  held  that  the  rule  had  no 
application  because  judgment  was  entered  in  fact  dur- 
ing the  lifetime  of  Mark  Fowden,  the  court  stating: 
"It  is  urged  that  plaintiff's  action  being  based 
on  negligence  resulting  in  his  personal  injury,  his 
death    abates    the    acton    and    vacates    everything 
done  therein.     Defendant  thus  invokes  the  appli- 
cation  of  the   common-law   rule,   actio  personalis 
moritur  cum  persona^  and  it  may  be  conceded  that 
the  rule  applies  to  such  a  cause  of  action  as  is 
stated  in  the  complaint  herein,  and  that  no  change 
in  the  common-law  rule  material  to  such  a  cause 
of  action  has  been  made  by  statute  in  this  state. 
(See  Harker  v.  Clark,  57  Cal.  245.)" 
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As  heretofore  stated,  section  1584,  C.  C  P.,  per- 
mits the  survival  in  cases  of  conversion,  and  Coleman 
V.  Woodworth,  28  Cal.  567,  declares  that  an  action 
against  the  administrator  for  the  conversion  of  per- 
sonal property  by  the  decedent,  survives,  because  such 
survivorship  is  specifically  provided  for  in  such  cases 
by  statute. 

The  case  of  Henderson  v.  Henshaw,  54  Fed.  Rep.  p. 
320,  relied  upon  by  plaintiff  in  the  court  below,  was 
an  action  wherein  the  plaintiff,  who  had  been  de- 
frauded, died  pending  the  suit,  and  it  was  held  that 
under  the  Civil  Code,  section  954,  the  action  survived 
in  favor  of  his  personal  representatve.  It  will  be 
observed  that  this  action  brought  by  the  personal  rep- 
resentative was  an  action  in  favor  of  the  representative 
of  a  person  defrauded  and  not  against  the  representa- 
tive of  the  man  who  in  fact  perpetrated  the  fraud.  It 
will  be  remembered  that  the  statutes  relative  to  sur- 
vivorship of  actions  in  favor  of  a  personal  representa- 
tive are  not  identical  with  the  statutes  involving  sur- 
vivorship against  the  representative  of  a  decedent. 
Section  954,  C.  C,  upon  which  this  decision  was  based, 
relates  only  to  survivorship  in  favor  of  the  personal 
representative  whose  rights  of  property  have  been 
violated.  The  decision  in  question  is  not  in  any  way 
helpful  in  determining  what  actions  survive  against  the 
representatives  of  a  person  who  has  perpetrated  a 
fraud. 

In  McCord  v.  Martin,  34  Cal.  App.  129,  our  posi- 
tion is  fortified  by  the  declaration  of  the  court: 
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"It  is  true,  as  the  respondents  contend,  that 
naked  actions  for  fraud  and  deceit  are  not  the 
subject  of  assignment  under  long  and  well  settled 
rules  of  equity/' 

In  that  case,  however,  it  was  held,  in  substance,  that 
the  defendant  had  fraudulently  received  a  sum  of 
money  which  equitably  belonged  to  the  plaintiffs'  as- 
signors, and  accordingly,  plaintiffs'  assignors  could 
properly  assign  that  which  equitably  belonged  to  them. 
In  Clark  v.  Goodwin,  170  Cal.  527,  it  was  held  that 
an  action  for  damages  for  the  death  of  the  husband 
of  plaintiff,  given  by  section  ZTl  of  the  Code  of  Civil 
Procedure,  cannot  be  maintained  against  the  personal 
representatives  of  the  person  causing  such  death,  and 
that  the  action  abated  upon  the  death  of  the  wrong- 
doer prior  to  suit  brought.  The  court  cited  with  ap- 
proval Harker  v.  Clark,  supra,  saying: 

''Nothing  was  more  firmly  settled  at  common 
law  than  the  rule  that  such  a  cause  of  action,  ex- 
cept under  certain  circumstances  which  do  not  ex- 
ist here,  does  not  survive  the  death  of  the  person 
to  or  by  whom  the  wrong  was  done.  This  rule 
exists  here,  excepting  insofar  as  it  has  been  modi- 
fied or  abolished  by  statute,"  citing  and  quoting 
from  Harker  v.  Clark. 

The  court  further  analyzes  section  1582  of  the  Code 
of  Civil  Procedure  and  declares  that  it 

''is  limited  by  its  terms  to  actions  for  the  re- 
covery of  property  or  the  possession  thereof  or 
to  quiet  title  thereto,  or  to  determine  any  adverse 
claim  thereon,  and  all  actions  founded  upon  con- 
tracts." 
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Fox  V.  Hale  &  Norcross  Silver  Mining  Co.,  et  al., 
defendants,  reported  in  108  Cal.  at  page  478,  and 
also  in  108  Cal.  369.  In  this  case,  the  decision  of  the 
court  was  rendered  on  the  26th  day  of  May;  the  de- 
fendant, Hobart,  died  on  the  second  of  June.  There- 
upon his  executors  were  substituted  as  defendants, 
and  the  trial  court  ordered  its  findings  and  judgment 
thereon  to  be  entered  against  Hobart,  ''nunc  pro  tunc'' 
as  of  the  26th  day  of  May.  The  Supreme  Court  held, 
in  108  Cal.  at  478,  that  it  was  proper  that  ''nunc  pro 
tunc''  findings  should  be  entered,  and  that  thereupon 
a  judgment  should  have  been  entered  against  the 
other   defendants.      The   court    further    remarks: 

*'The  right  of  the  plaintiff  to  maintain  the  ac- 
tion against  the  executors  of  Hobart  is  fully  au- 
thorized by  section  1584  of  the  Civil  Code  of  Pro- 
cedure," (relating  to  conversion)  ''(see,  also,  Cole- 
man V.  Woodworth,  28  Cal.  567)"  (also  an  action 
involving  a  conversion).  "It  falls  within  the  rule 
given  by  Lord  Mansfield  in  Hambley  v.  Trott,  1 
Cowp.  371,  'Where  property  is  acquired  which 
benefits  the  testator,  there  an  action  for  the  value 
of  the  property  shall  survive  against  the  execu- 
tor. 

in  which  action,  it  will  be  remembered,  the  court  de- 
clared that  an  action  in  trover  would  not  survive,  but 
indicated  that  actions  in   assumpsit  should   survive. 

The  foregoing  language  constitutes  the  entire  rea- 
soning of  the  court  on  the  subject  of  survivorship. 
The  facts  are  rather  complicated  and  will  l)e  found 
set  forth  in  108  California  Reports,  page  369.  In 
a  word,  Hobart,  the  decedent,  Hayward  and  Levy,  his 
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codirectors,  were  parties  to  a  scheme  by  which  they 
converted  assets  of  the  Mining  Company  to  their  own 
use.  The  court  held  that  the  action  survived  as  com- 
ing within  section  1584,  C.  C.  P.,  and  within  the  doc- 
trine enunciated  in  Coleman  v.  Woodworth,  supra, 
both  of  which  relate  to  and  provide  for  survivorship 
in  cases  of  conversion.  Although  even  such  holding 
was  unnecessary  to  the  decision  of  the  case  because 
the  court  further  held  that  a  nwnc  pro  tunc  judgment 
was  properly  entered  as  of  the  date  of  the  decision, 
where  at  the  time  of  the  decision  the  decedent  de- 
fendant was  alive. 

It  is  thus  clear  that  the  California  courts  have  held 
that  at  common  law,  in  the  absence  of  some  statutory 
provision,  actions  to  recover  damages  for  a  tort  do 
not  survive  and  that  the  statutes  of  California  as 
construed  by  the  Supreme  Court  of  California  do 
not  provide  for  the  survivorship  of  actions  in  deceit 
for  a  fraud  perpetrated. 

II. 

The  Complaint,  Furthermore,  Does  Not  State  a 
Cause  of  Action  if  We  Are  to  Assume  That  the 
Action  Is  Based  on  Contract,  in  That  There  Is 
No  Allegation  and  No  Affirmative  Finding  That 
a  Claim  Was  Filed  Against  the  Estate  of  Otho 
S.  Houston  Prior  to  the  Institution  of  the 
Action. 

The  complaint  does  not  allege  that  a  claim  was  filed 
against  the  estate  prior  to  suit  brought  and  there  is 
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no  finding  to  that  effect.  If  the  cause  of  action  is 
to  survive  at  all,  it  must  be  because  it  is  founded  upon 
contract.  Only  in  case  it  is  founded  upon  contract 
can  it  be  made  to  be  brought  within  section  1584, 
C.  C.  P.,  supra.  Assuming  that  the  action  founded 
in  contract,  it  became  the  duty  of  defendant  in  error 
to  present  a  claim  to  the  administrator  for  its  allow- 
ance. 

Section   1493,   C.   C.   P.,  provides: 

"All  claims  arising  upon  contracts,  whether  the 
same  be  due,  not  due,  or  contingent,  and  all  claims 
for  funeral  expenses  and  expenses  of  the  last  sick- 
ness must  be  filed  or  presented  within  a  time  lim- 
ited in  the  notice,  and  any  claim  not  so  filed  or 
presented  is  barred  forever;     *     *     *.'' 

And  it  is  the  law  that  no  action  can  be  maintained 
thereon  unless  such  claim  has  been  presented  before 
the  action   was  begun. 

Section  1500,  C.  C.  P.,  provides: 

"No  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is 
first  filed  with  the  clerk,  or  presented  to  the  execu- 
tor or  administrator,  except  in  the  following  case: 
An  action  may  be  brought  by  any  holder  of  a 
mortgage  or  lien  to  enforce  the  same  against  the 
property  of  the  estate  subject  thereto,  where  all 
recourse  against  any  other  property  of  the  estate 
is  expressly  waived  in  the  complaint,  but  no  coun- 
sel fees  shall  be  recovered  in  such  action  unless 
such  claim  be  so  filed  or  presented." 
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And  a  cause  of  action  is  not  stated  unless  it  is 
averred  that  a  claim  has  first  been  presented  to  the 
clerk  or  filed  with  the  administrator, 

Burke  v.  Maguire,  154  Cal.  462; 

Morse  v.  Steele,   149  Cal.  304; 

Pearson  v.   Parsons,   173   Cal.   339; 

Reed  V.  Reed,   178  Cal.   187. 

As  was  stated  in  Burke  v.   Maguire,  supra, 

"A  complaint  against  an  estate,  stating  a  cause 
of  action  sounding  in  contract,  which  does  not 
aver  that  a  claim  for  the  cause  of  action  sued 
on  has  been  thus  presented  to  the  administrator, 
fails  to  state  a  cause  of  action.'' 

In  the  case   of   Morse  v.    Steele,   supra,   an   action 

brought  against  the  executrix  for  damages  in  the  sum 

of  $8000.00  for  breach  of  contract,  the  court  says,  on 

page  305: 

''To  meet  this,  appellant  contends  that  the  cause 
of  action  set  forth  in  the  complaint  is  not  for 
breach  of  contract,  but  is  for  tort  pure  and  simple, 
and  that  the  presentation  of  a  claim  is  therefore 
not  necessary.     This  position  is  untenable." 

In  Pearson  v.  Parsons,  173  Cal.  339,  it  was  held 
that  unless  a  claim  for  damages  on  account  of  a  breach 
of  the  contract  was  included  in  the  claim  presented  to 
the  administrator,  that  evidence  thereof  was  properly 
excluded.  This  was  an  action  against  the  administra- 
tor of  a  decedent  for  damages  for  failure  to  deliver 
certain  trees  as  provided  by  contract,   and   for  dam- 
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ages  caused  by  the  fraudulent  and  negligent  action  of 
decedent  in  failing  to  have  on  hand  the  trees.  On  the 
second  trial,  the  court  below  was  of  the  opinion  that 
damages  for  the  latter  course,  that  is,  the  fraudulent 
action  in  not  having  the  trees  on  hand,  was  not  in- 
cluded in  the  claim  presented  to  the  administrator,  and 
that  evidence  could  not  be  received  in  support  of  a  de- 
mand for  a  claim  not  so  presented.  It  was  held  that 
the  lower  court  was  correct  in  its  conclusion  that  the 
claim  presented  to  the  administrator  did  not  include 
the  demand  for  damages  caused  by  the  negligence  of 
the  vendor  whereby  he  did  not  have  the  trees  ready 
for  delivery  at  the  time  of  the  demand  and  properly 
excluded  the  evidence. 

In  Reed  v.  Reed,  178  Cal.  187,  an  action  was  brought 
against  the  administrator  of  the  estate  and  was  based 
upon  the  allegation  that  plaintiff  had  given  decedent 
$2250.00  as  the  purchase  price  of  certain  stock  in  a 
corporation,  that  the  corporation  was  in  fact  insolvent, 
and  the  stock  worthless,  but  the  decedent  had  repre- 
sented that  it  was  of  great  value  and  worth  the  price, 
and  that  by  that  means  sold  the  stock  to  her;  and  that 
decedent  further  represented  that  he  considered  the 
money  a  trust  fund  and  would  guarantee  plaintiff 
against  loss,  that  if  the  money  were  lost  he  would 
repay  the  money  so  paid  by  plaintiff;  that  the  repre- 
sentations were  untrue  and  the  stock  worthless.  No 
claim  was  filed  against  the  estate.     The  court  says: 

"It  is  well  settled  that  a  suit  against  an  execu- 
trix  to   enforce   a   money   demand   upon  contract 
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cannot  be  maintained  unless  a  claim  therefor  is 
presented  to  the  executrix  and  is  rejected  prior  to 
the  beginning  of  the  action.  The  most  that  can 
be  said  of  this  complaint  is  that  it  states  a  cause 
of  action  for  money  upon  an  implied  contract 
against  the  decedent.  It  is,  therefore,  insufficient 
because  of  the  failure  to  allege  the  presentation 
of  the  claim." 

III. 

There  Is  Absolutely  No  Warrant  for  the  Judgment 
Against  Elizabeth  Houston  as  an  Individual. 
The  Complaint  Does  Not  State  any  Cause  of 
Action  Against  Her  on  any  Possible  Theory, 
and  the  Findings  Do  Not  Support  any  Judg- 
ment Against  Her  as  an  Individual. 

The  complaint  does  not  allege,  and  the  findings  do 
not  find  that  Elizabeth  Houston  made  any  fraudulent 
misrepresenations  or  in  any  way  participated  therein, 
nor  does  it  appear  that  she  has  received  any  of  the 
property  conveyed  to  the  deceased  or  has  derived  any 
benefit  from  the  alleged  fraudulent  transaction.  It  is 
almost  too  clear  for  argument  that  to  hold  one  liable 
in  an  action  for  deceit,  he  must  be  connected  in  some 
manner  with  the  fraudulent  transaction.  The  rule  is 
correctly  stated  in  20  Cyc.  84,   as   follows: 

"A  person  cannot  of  course  be  held  liable  for 
a  fraudulent  misrepresentation  unless  he  made  it 
himself  or  authorized  another  to  make  it  for  him, 
or   in   some   way    participated   therein." 

The  same  principle  is  also  stated  in   12  Ruling  Case 
Law,    Sec.    149: 
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''Relief  on  the  ground  of  fraud  can  be  had 
only  against  those  who  are  shown  to  have  been 
parties  thereto.     *     *     *'' 

Nor  can  one  be  effected  by  false  representations  which 
are  neither  inducted  by  him  nor  made  with  his  knowl- 
edge, nor  can  he  be  deprived  of  any  right  by  fraudu- 
lent acts  in  which  he  does  not  participate.  To  war- 
rant relief  in  any  case,  therefore,  it  must  appear  that 
the  fraud  was  committed  either  by  the  person  sought 
to  be  charged  or  by  his  procurement  or  with  his  au- 
thority. 

Civil  Code,  Sec.  1572. 

IV. 

The  Judgment  Against  Elizabeth  Houston  as  Exe- 
cutrix Is  Excessive  to  the  Extent  of  Twenty- 
Seven  Hundred  Sixty  Dollars  Thereof.  De- 
fendant in  Error  Recovered  Judgment  Against 
Elizabeth  Houston  as  Executrix  Not  Only  to 

^  the  Extent  of  the  Difference  Between  the  Rea- 
sonable Value  of  What  He  Parted  With  and 
the  Reasonable  Value  of  What  He  Received, 
but  Also  to  the  Extent  of  Twenty-Seven  Hun- 
dred Sixty  Dollars  Which  Consisted  of  the 
Rental  Value  of  Defendant's  in  Error  Demised 
Premises  From  the  Date  of  the  Trade  to  the 
Date   Suit  Was   Filed. 

It  was  found  in  paragraph  XIV  of  the  findings  that 
the  difference  in  value  between  the  property  defendant 
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in  error  traded  and  the  property  he  received  is  $7,000; 
that  nevertheless  the  court  found  as  a  conclusion  of 
law  that  the  defendant  in  error  had  been  damaged  not 
only  in  the  sum  of  the  aforesaid  $7000,  but  also  in 
the  further  sum  of  $2760,  being  the  rental  value  of 
the  premises  traded  by  him  from  the  date  of  the  trade 
to  the  date  of  filing  complaint.  Judgment  was  ordered 
rendered  accordingly,  and  was  so  rendered. 

The  well  settled  doctrine  is  that  in  actions  for  dam- 
ages for  fraud  arising  out  of  exchange  of  properties, 
the  measure  of  damages  is  the  ^'difference  between  the 
reasonable  value  of  what  the  defrauded  party  parted 
with  and  the  reasonable  value  of  what  he  received/' 

Rockefeller  v.   Merritt,   76  Fed.   909; 

Graf  V.  Holcombe,  277  Fed.  687,  691; 

Cross  V.  Bouck,  175  Cal.  253,  256; 

Sigafus  V.  Porter,  179  U.  S.  116  (21  Sup.  Ct. 
34). 

These  cases  all  lay  down  the  doctrine  stated  as 
constituting  the  measure  of  damages  and  as  fixing  the 
detriment  which  defendant  in  error  suffered  by  reason 
of  the  trade  and  exchange.  Notwithstanding  that  the 
measure  of  damages  is  as  stated,  additional  damages 
were  awarded  which  equaled  the  rental  value  of  the 
premises  from  the  time  of  the  alleged  fraud  to  the 
date  of  suit. 

The  counsel  for  defendant  in  error,  in  preparing 
his  findings  and  judgment,  merely  confused  the  law 
applicable   to    legal   and   equitable    remedies,    and   the 
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court  undoubtedly  assumed  that  the  findings  and  judg- 
ment were  properly  prepared.  Had  counsel  filed  an 
action  in  rescission  to  rescind  the  trade,  the  court,  in 
ordering  a  rescission  might  very  properly  have  ordered 
an  accounting  and  awarded  defendant  in  error  the 
rentals  in  connection  with  such  rescission.  But  he 
was  entitled  to  no  such  relief  in  a  law  action. 

Respectfully   submitted, 

Lucius   K.    Chase, 
Attorney  for  Plaintiff  in  Error, 
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Circuit  Court  of  Appeals, 

FOR   THE  NINTH   CIRCUIT. 


Elizabeth  Houston,  as  Sole  Beneficiary 
Under  the  Will  of  Otho  S.  Houston, 
Deceased,  and  as  Executrix  of  the 
Estate  of  Otho  S.  Houston,  De- 
ceased, 

Plaintiff  in  Error 

vs. 

J.  M.  Rosborough, 

Defendant  in  Error 

BRIEF  OF  DEFENDANT  IN  ERROR. 


STATEMENT  OF  THE  CASE. 

Plaintiff  in  error  is  correct  in  stating  (Opening 
Brief  of  Plaintiff  in  Error,  p.  1] : 

'This  is  an  action  in  deceit,  instituted  by  defendant 
in  error,  Rosborough,  against  Elizabeth  Houston,  as 
sole  beneficiary  under  the  will  of  Otho  S.  Houston, 
deceased,  and  also  against  Elizabeth  Houston  as  exe- 
cutrix of  the  estate  of  said  Otho  S.  Houston,  deceased, 
to  recover  damages  for  an  alleged  fraud  arising  out  of 
misrepresentations  made  by  Otho   S.   Houston  in  his 
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lifetime,  and  thereby  inducing  Rosborough  to  trade 
certain  real  estate  in  Los  Angeles  for  a  trust  deed 
secured  by  certain  property  in  Texas  belonging  to 
Houston." 

It  should  be  noted,  however,  that  while  the  com- 
plaint [Tr.  of  Rec,  p.  7]  is  entitled  as  against  plain- 
tiff in  error  both  individually  and  as  executrix,  it  does 
not  pray  [Tr.  of  Rec,  p.  24]  judgment  against  de- 
fendant in  any  particular  capacity,  and  the  findings 
[paragraph  VIII  thereof,  Tr.  of  Rec,  p.  59]  and  the 
judgment  entered  thereon  [Tr.  of  Rec,  p.  61]  are 
against  plaintiff'  in  error  as  executrix  and  not  indi- 
vidually (except  as  to  costs)  the  judgment  reading 
[Tr.  of  Rec,  p.  61],  "that  said  claim  set  forth  in  the 
complaint  be  and  the  sam^e  is  hereby  allowed  as  a 
claim  against  said  estate  and  that  the  same  be  paid 
in  due  course  of  administration  by  defendant/'  (Our 
italics. ) 

Plaintiff  in  error  is,  therefore,  not  affected  by  the 
judgment  for  damages  except  insofar  as  it  reaches 
assets  coming  to  her  hands  as  executrix  of  the  estate. 
As  to  costs,  while  liable  individually  (as  we  shall  see 
in  its  proper  place  in  our  discussion  to  follow)  she 
is  entitled  to  reimbursement  against  the  estate. 

The  Issues  Defined  and  Classified. 

As  there  is  no  evidence  nor  bill  of  exceptions  con- 
tained in  the  transcript  of  record  on  this  appeal,  it  is 
clear  (as  we  shall  show  in  our  argument  to  follow) 
that  no  question  of  fact  is  presented  for  decision  on 
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this  appeal.  In  other  words,  the  facts  as  recited  in 
the  opinion  and  findings  of  the  trial  court  not  being 
questioned,  nor  capable  under  the  state  of  the  record 
of  being  controverted  must  be  accepted  by  this  court 
as  true. 

At  the  threshold  we  are  met  by  an  issue  which,  in 
human  interest  involved  in  the  strueele  of  man-made 
law  to  square  with  natural  justice  or  of  the  artificial 
to  match  with  the  devine,  compares  with  the  four  tech- 
nical points  comprising  the  entire  argument  of  plain- 
tiff in  error  as  the  snowy  peak  of  Shasta  unto  four 
ant  hills  on  the  outskirts  of  the  village  of  Hog  Hol- 
low. That  issue,  large  enough  to  fill  every  court  room 
in  the  land,  is  this:  Shall  ''grievous  fraud"  coupled 
with  an  undoubted  ''fraudulent  intent  and  purpose" 
[Trial  Court's  Opinion,  Tr.  of  Rec,  p.  68]  "demon- 
strated in  the  clearest  fashion''  innocently  relied  upon, 
and  which  resulted  in  great  financial  damage  to  the 
party  so  relying  and  to  corresponding  great  profit  to 
the  guilty  perpetrator  and  his  estate,  as  found  by  the 
trial  court,  all  of  which  facts  are  not  and  cannot  be 
controverted  on  this  appeal  be  allowed  to  prevail,  and 
the  fruits  of  such  admitted  fraud  be  retained  as  en- 
richment of  the  estate  of  the  wrongdoer? 

Of  the  thirty-five  pages  of  the  opening  brief  of 
plaintiff  in  error  over  seven  pages  are  devoted  to  a 
statement  of  the  case  and  quotation  of  the  assignments 
of  error.  Of  the  only  twenty-eight  pages  of  argument, 
twenty-one  are  devoted  to  the  question  of  whether  or 
not  the  cause  of  action  survives.  The  remaining  seven 
pages  of  argument  are  divided  among  the  other  three 
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points  comprising  all  of  the  contentions  of  plaintiff 
in  error  on  this  appeal.  This  division  of  the  open- 
ing brief  of  plaintiff  in  error  will  be  sufficient  present 
support  for  our  assertion  that  the  only  point  urged 
with  any  seeming  seriousness  on  this  appeal  is  the 
mere  question  of  law  as  to  whether  or  not  the  cause 
of  action  survives,  and  we  are  sure  that  the  court 
will  find  a  determination  of  such  question  will  prac- 
tically  dispose  of  this  appeal. 


ARGUMENT. 


No  Question  of  Fact  Is  or  Should  Be  Considered  on 
This  Appeal  for  the  Reason  That  No  Excep- 
tions nor  Bill  of  Exceptions  Are  Contained  in 
the  Transcript  of  Record  on  Appeal. 

This  is  so  elementary  that  it  is  perhaps  superfluous 
to  argue.  (Foster's  Federal  Practice  (6th  Ed.),  Sees. 
453,  479,  and  authorities  there  cited;  Montgomery's 
Manual  of  Federal  Procedure  (2nd  Ed.)  sections  396 
and  597,  citing  R.  S.  U.  S.,  Sees.  700  and  953.)  Plain- 
tiff in  error's  fourth  contention  (Opening  Brief  of 
Plaintiff  in  Error,  page  5,)  seems  to  suggest  or  imply 
in  its  statement  a  question  of  fact  as  to  whether  or 
not  the  judgment  was  excessive.  Of  course,  any 
such  fact  could  not  be  determined  without  re\'iewing 
evidence  on  the  bill  of  exceptions. 
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The  Trial  Court  Was  Correct  in  Its  Rulings  on  De- 
murrer and  on  the  Trial  That  the  Cause  of 
Action  Survives. 

As  we  have  pointed  out  above,  three-fourths  of  the 
argument  of  plaintiff  in  error  in  opening-  brief  is  de- 
voted to  the  matter  of  survivorship.  The  point  was 
raised  by  demurrer  when  the  complaint  was  filed.  It 
was  at  that  time  carefully  considered  by  the  trial  court 
who  overruled  the  demurrer  and  found  that  the  cause 
of  action  did  survive.  It  was  again  even  more  care- 
fully considered  on  the  trial,  as  the  opinion  of  Judge 
Bledsoe  shows.  In  its  opinion,  the  trial  court  [Tr.  of 
Rec,  p.  69],  says: 

''The  point  is  lU'ged  again  that  the  action  may 
not  be  maintained  against  the  executrix  of  Hous- 
ton. I  find  nothing  in  the  statutes  of  California 
denying  the  right  of  a  plaintiff*  in  such  a  case  to 
proceed  against  the  executrix.  The  property  ac- 
tually obtained  by  the  fraud  of  the  deceased  or 
its  fruits  having  come  into  the  hands  of  the  execu- 
trix now  serves  to  enrich  the  estate  in  her  hands. 
Right  and  justice  would  seem  to  demand  that  such 
an  unlawful  enrichment  should  not  be  permitted 
and  that  the  value  of  the  thing  wrongfully  ac- 
quired and  wrongfully  retained  should  be  recov- 
erable. No  statutory  inhibition  existing,  I  am  per- 
suaded that  the  rule  of  the  common  law  is  to  be 
followed.  From  a  careful  reading  of  the  case  of 
Hambly  v.  Trott,  1  Cowp.  371,  which  is  very  il- 
luminating in  its  reasoning,  I  understand  the  rule 
to  be  at  common  law,  that  the  party  defrauded 
may  seek  relief  as  for  the  value  of  the  thing  ob- 
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tained  even  as  against  the  executor.  Here,  as  the 
result  of  the  fraud,  the  estate  of  the  deceased  has 
been  enriched  and  the  effort  merely  is  to  obtain 
that  which  has  thus  been  wrongfully  secured  and 
retained.    See  also  to  the  same  effect,  1  C.  J.  174." 

After  a  careful  review  of  every  angle  of  the  ques- 
tion as  presented  in  the  opening  brief  of  plaintiff  in 
•error  it  is  believed  that  we  cannot  improve  upon  the 
argument  on  this  question  made  in  our  brief  filed 
in  the  trial   court,   which   reads   as   follows: 

Does  the  Cause  of  Action  Survive? 

''This  question  has  already  been  twice  decided  in 
the  affirmative  by  this  court.  First,  it  was  the  prin- 
cipal question  raised  upon  the  demurrer  to  the  com- 
plaint when,  after  a  lengthy  argument  and  careful 
consideration,  the  demurrer  was  overruled.  Again 
it  was  fully  presented  and  reconsidered  at  the  open- 
ing of  the  trial  of  this  case,  when  it  was  again  simi- 
larly decided.  Notwithstanding  that  the  question  had 
thus  been  doubly  passed  upon  by  this  court,  counsel 
on  final  argument  claimed  the  indulgence  of  the  court 
for  a  third  consideration,  and  now  again  presents  a 
lengthy  discussion  of  the  subject  in  'Defendant's 
Opening  Brief.' 

Except  in  the  interest  of  economy  of  the  court's 
time,  we  have  not  the  slightest  ol)jection  to  any  amount 
of  reconsideration  of  the  subject,  as  we  are  confident 
that  the  more  thorough  the  re-examination  of  the 
grounds  for  the  decision,  the  more  firm  will  be  the 
conviction  that  the  court's  decision  on  demurrer  was 
sound,  and  that  it  cannot  be  successfully  assailed. 


Considerably  more  than  half  of  the  seven  pages 
of  counsel's  discussion  of  this  question  is  devoted 
to  the  citations  and  consideration  of  authorities  apply- 
ing the  common  law  rule  that  there  is  no  survivorship 
apart  from  the  statute  against  the  estate  of  a  de- 
cedent  guilty   of   fraud. 

There  seems  to  be  no  doubt  that  this  was  the  general 
rule  at  common  law,  and  we  do  not  question  counsel's 
discussion  of  the  authorities  applying  this  general  rule. 
It  is,  however,  subject  to  important  exceptions  which 
counsel  apparently  has  overlooked.  One  of  these  ex- 
ceptions is  mentioned  in  the  case  of  Fox  v.  Hale  and 
Norcross,  S.  M.  Co.,  108  Cal.  478,  which  was,  like  the 
case  at  bar,  an  action  against  an  executor  for  fraud 
of  his  decedent  and  relating — not  to  personal  prop- 
erty— but  [like  the  case  at  bar]  to  real  property  in 
which  the  court  at  page  483  quotes  Lord  Mansfield 
to  the  effect  that  'where  the  property  is  acquired  which 
benefits  the  testator,  there  an  action  for  the  value  of 
the  property  shall  survive  against  the  executor.'  This 
decision  has  never  been  reversed,  nor  have  the  grounds 
upon  which  it  was  based  ever  been  questioned,  so  far 
as  we  can  learn:  it  is  precisely  in  point  and  as  a  fur- 
ther consideration  will  show  is  decisive  of  the  ques- 
tion now  before  the  court.  The  general  rule  of  the 
common  law  urged  by  counsel,  minus  the  exception, 
IS  NOT  the  law  of   California. 

The  principal  fallacy  of  counsel's  argument  consists 
in  the  assumption  that  the  general  rule  was  without 
exceptions,  except  as  created  by  statute;  and  in  over- 


—10— 

looking  the  most  pertinent  decisions  recognising  such 
exceptions  and  construing  the  statutes. 

One  of  the  most  important  decisions  to  be  consid- 
ered in  this  connection  is  the  case  of  Fox  v.  Hale  and 
Norcross  S.  M.  Co.,  mentioned  supra  (two  opinions 
in  the  same  case,  the  first  at  108  Cal.  369  and  the 
second  at  108  Cal.  478). 

Let  us  first,  however,  summarize  counsel's  argu- 
ment and  then  measure  it  by  the  law  of  this  Fox 
case.  Counsel's  whole  argument  may  be  reduced  to 
this: 

*The  common  law  (overlooking  the  exception) 
that  the  cause  of  action  did  not  survive  is  in  force 
in  this  state,  except  insofar  as  modified  by  stat- 
ute. The  only  modification  of  said  common  law 
is  section  1584  of  the  C.  C.  P.,  which  reads: 

'  *'1584.  Any  person  or  his  personal  represen- 
tatives may  maintain  an  action  against  the  execu- 
tor or  administrator  of  any  testator  or  intestate 
who  in  his  lifetime  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use, 
the  goods  or  chattels  of  any  such  person,  or  com- 
mitted any  trespass  on  the  real  estate  of  such 
person.'' ' 

Counsel's  argument  then  proceeds: 

The  fraud  complained  of  in  the  case  at  bar 
does  not  come  within  the  language  of  the  statute 
in  that  Houston  neither  (1)  wasted;  (2)  de- 
stroyed; (3)  took;  (4)  carried  away;  (5)  con- 
verted to  his  own  use  goods  or  chattels  of  plain- 
tiff, or  (6)  committed  any  trespass  on  the  real 
estate  of  plaintiff.' 
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Now  let  us  consider  the  nature  of  the  frauds  which 
sustained  the  judgment  in  the  Fox  case.  They  con- 
sisted in  various  things  not  coming  literally  within 
the  statute.  Note  particularly  that  the  code  section 
under  consideration  (C.  C.  P.  1584)  refers  entirely  to 
personal  property  except  in  the  case  of  trespass  to 
real  estate.  There  is,  of  course,  no  question  of  tres- 
pass in  the  case  at  bar,  and  counsel's  argument  re- 
solves itself  into  this:  It  is  not  claimed  that  Houston 
by  any  fraud  and  deceit  deprived  Rosborough  of  per- 
sonal property ;  Rosborough  is  complaining  of  being  de- 
prived by  the  fraud  and  deceit  of  Houston  of  real 
property. 

Now  to  answer  this  argument:  The  fraud  in  the 
Fox  case  consisted,  among  a  number  of  other  things, 
of  ( 1 )  mining,  transporting,  and  milling  low  grade  or 
worthless  ores,  misappropriating  said  ores;  (2)  insuffi- 
ciently milling  the  high  grade  ores  and  leaving  a  large 
amount  of  gold  and  silver  in  the  tailings,  afterwards 
working  them  over  and  appropriating  the  same. 
Counsel  has  no  doubt  assumed  that  these  minerals 
and  ores  being  mined  under  this  fraudulent  system 
were  personal  property  and  that  therefore  the  judg- 
ment could  be  sustained  under  section  1584  of  the 
Civil  Code.  This  assumption,  however,  overlooks  the 
language  of  the  Political  Code,  section  3617,  in  which 
it  is  enacted  that  the  term  'real  estate'  includes:  'all 
mines,  minerals,  quarries,  in  and  under  the  land.' 
When,  therefore,  defendants  in  the  Fox  case  mined 
and  transported,  or  wasted  or  carried  away  ores  or 
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minerals,  they  were  appropriating,  wasting,  and  carry- 
ing away — not  personal  property — but  real  property. 
(They  were  not  committing  any  trespass  to  real  prop- 
erty, because  in  lawful  possession  of  the  same  and 
performing  ostensibly  the  duties  of  their  employment.) 
[The  action  was  not  to  recover  any  specific  real  prop- 
erty but  damages  for  fraud.]  Literally,  section  1584 
of  the  C.  C.  P.  therefore  does  not  and  cannot  sustain 
the  judgment  in  the  Fox  case.  But  remember  that 
the  law  of  California  consists  not  only  of  the  code 
sections  under  consideration,  but  of  the  decisions  of  the 
court  of  California  construing  them.  For  the  sake 
of  argument  let  us  grant  that  the  interpretation  of 
the  California  court  in  this  Fox  case  is  forced — let 
us  say,  even,  that  it  is  an  example  of  judicial  legis- 
lation where  the  mighty  arm  of  the  court  forges  the 
work  of  the  Legislature  to  square  with  justice  and  to 
avoid  injustice — nevertheless  it  is  the  law  of  Califor- 
nia and  should  be  followed  by  this  court.  However, 
this  decision  rests  firmly  on  the  exception  to  the 
common  law  rule  which  the  court  recogni::es  [whether 
consistently  or  otherwise,  and  whether  such  assumed 
exception  was  dicta  or  not]  as  stated  by  Lord  Bans- 
field  in  Hambly  v.  Trott,  Cowp.  371:  'Where  prop- 
erty is  acquired  which  benefits  the  testator,  there  an 
action  for  the  value  of  the  property  shall  survive 
against   the   executor.' 

In  this  Fox  v.  Hale  and  Norcross  case,  defendant 
had  by  fraudulent  conspiracy  and  deceit  involving 
numerous  and  complicated  methods,  deprived  i)laintiff 
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of  what  the  law  defined  as  real  estate,  which  is  exactly 
what  is  complained  of  in  the  case  at  bar,  and  it  was 
sought  not  to  recover  any  specific  ore  but  damages. 
The  court  held  that  under  the  law  of  California  the 
action  survived  against  the  executor.  We  submit  that 
the   rule  is  clearly  applicable  to  the  case   at  bar. 

It  is  believed  that  counsel  has  underestimated  the 
value  of  the  decision  of  our  own  Court  of  Appeals 
(opinion  by  Judge  Morrow)  in  Henderson  v.  Henshall, 
54  Fed.  320,  the  third  paragraph  of  the  syllabus  of 
which  is  as   follows: 

'Survival  of  Actions — Actions  for  Deceit. 

'Under  Civil  Code,  Cal.  Sec.  953,  954,  defining 
a  thing  in  action,  and  providing  that,  when  arising 
out  of  a  right  of  property,  on  the  death  of  the 
owner  it  passes  to  his  personal  representatives, 
a  cause  of  action  for  damages  by  reason  of  false 
representations  as  to  the  value  of  land,  whereby 
one  is  induced  to  part  with  his  land  in  exchange, 
will    survive.' 

The  sections  of  the  code  referred  to  in  this  decision 
are  as  follows: 

'953.  A  thing  in  action  is  a  right  to  recover 
money  or  other  personal  property  by  a  judicial 
proceeding/ 

'954.  A  thing  in  action,  arising  out  of  the  vio- 
lation of  a  right  of  property,  or  out  of  an  obliga- 
tion, may  be  transferred  by  the  owner.  Upon  the 
death  of  the  owner  it  passes  to  his  personal  repre- 
sentatives, except  where,  in  the  cases  provided  in 
the  Code  of  Civil  Procedure,  it  passess  to  his  de- 
visees or  successor  in  office.' 
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The  peculiar  force  and  applicability  of  the  decision 
in  the  Henderson  case  arises  from  the  fact  that  (1) 
one  of  the  important  tests  of  survivorship  is  assign- 
ability; (2)  the  reasoning  of  the  court  shows  the  lib- 
erality with  which  the  old  common  law  technicalities 
are   disregarded. 

In  connection  with  our  analysis  and  consideration 
of  this  Henderson  case,  let  us  first  call  the  court's 
attention  to  the  case  of  Graves  v.  Spier,  58  Barbour 
(N.  Y.),  349,  where  it  was  held  (5th  paragraph  syl- 
labus) : 

'A  cause  of  action  for  fraud  in  the  purchase  and 
sale  of  real  estate  survives  to  and  against  the 
personal  representatives  of  a  deceased  party  and 
the  transaction  is  therefore  assignable,  so  that  the 
assignee  may  maintain  an  action  upon  it.' 

As  showing  the  inseparability  of  assignability  and 
survivorship,  the  court  at  page  386  says: 

'It  is  quite  difficult  to  see  why  a  cause  of  ac- 
tion growing  out  of  a  fraud,  practiced  by  one 
upon  another  in  the  exchange  or  sale  of  prop- 
erty, by  which  the  defrauded  party  loses  his  prop- 
erty, and  which  is  a  species  of  tort,  is  not  also 
assignable.  All  cases  agree  that  it  is  assignable 
if  the  cause  of  action  survives,  and  may  be  main- 
tained by  or  against  the  personal  representatives 
of  the  parties  to  the  transaction.  We  have  seen 
that  a  cause  of  action  like  the  one  before  us  does 
survive.  '''  *  *  j  conclude,  therefore,  that  the 
action  is  maintainable  by  the  plaintiff  as  assignee.' 
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Now  referring  again  to  this  Henderson  v.  Henshall 
case,  supra,  the  court  holds  in  effect  broadly  that  an 
action  for  the  recovery  of  damages  on  a  land  trade 
comes  within  section  954  of  the  Civil  Code  as  'a  thing 
in  action  arising  out  of  the  violation  of  a  right  of 
property  or  out  of  an  obligation  *  ^  "^Z  This  being 
so  it  is  assignable  and  being  a  thing  in  action  capa- 
ble of  assignment  it  necessarily  survives. 

Note  particularly  the  reasoning  of  Judge  Morrow 
in  the  case  under  consideration  (Henderson  v.  Hen- 
shall,   at  page   331) : 

'It  is  urged  that  these  provisions  do  not  in 
express  terms  distinguish  those  things  in  action 
that  survive  from  those  that  abate  upon  the  death 
of  the  owner.  There  may  be  some  question  as 
to  the  survival  of  a  thing  in  action  arising  out  of 
a  personal  injury,  but  the  thing  in  action  in  this 
case  arises  out  of  the  violation  of  a  right  of 
property,  which,  by  the  express  language  of  sec- 
tion 954  of  the  Civil  Code,  passes  to  the  personal 
representatives  of  the  deceased.  Moreover,  sec- 
tion 4  of  the  Civil  Code  provides  the  following- 
rule   of  construction   for  its  provisions: 

'  "The  rule  of  the  common  law  that  statutes 
in  derogation  thereof  are  to  be  strictly  construed 
has  no  application  to  this  code.  The  code  estab- 
lishes the  law  of  this  state  respecting  the  sub- 
jects to  which  it  relates,  and  its  provisions  are 
to  be  liberally  construed,  with  a  view  to  effect  its 
objects  and  to  promote  justice.*' 

'If  we  follow  this  rule,  and  construe  the  pro- 
visions of  the  code  liberally,  with  a  view  to  effect 
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its  objects  and  to  promote  justice,  we  must  de- 
termine that  the  cause  of  action  in  this  case  sur- 
vived to  the  administrator  as  assets  on  his  hands, 
because  the  wrong  which  is  the  subject  of  the 
action  was  not  merely  a  personal  injury  inflicted 
upon  the  decedent,  and  the  damages  claimed  the 
measure  of  her  bodily  or  mental  suffering,  but 
the  wrong  was  to  the  estate  of  the  original  plain- 
tiff, whereby  it  became  diminished  in  value.  "It 
is  now  the  general  American  doctrine  that  all 
causes  of  action  arising  from  torts  to  property, 
real  or  personal, — injuries  to  the  estate  by  which 
its  value  diminished, — do  survive  and  go  to  the 
executor  or  administrator  as  assets  in  his  hands." 
Pom.  Rem.  &  Rem.  Rights,  Sec.  147.  We  think, 
upon  principle  as  well  as  authority,  the  cause 
of  action  in  this  case  survived  to  the  administra- 
tor.    Judgment   affirmed.' 

This  reasoning,  we  submit,  applies  with  equal  force 
to  the  circumstances  in  the  case  at  bar. 

An  illustration  of  liberal  construction  of  a  statute 
supposed  to  be  in  derogation  of  the  common  law,  but 
really  not  so  because  of  the  exception  noted  by  the 
court  in  Fox  v.  Hale  Case,  supra,  is  contained  in  the 
decision  of  the  court  in  Thornton  and  Thomas  Co.  v. 
Bretherton,  et  aL,  32  Montana  80.  A  suflkient  state- 
ment of  the  facts  of  this  case  is  contained  in  the  first 
paragraph  of  the  opinion  which  is  as   follows: 

'This  action  was  commenced  to  recover  damages 
in  the  sum  of  $22,050  for  the  wrongful  acts  of 
defendants  Bretherton  and  one  John  D.  Thomas, 
in  his  lifetime,   in  procuring  in  a  certain  suit   in 
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the  District  Court  of  the  county  of  Silver  Bow, 
the  appointment  of  a  receiver  of  the  business  and 
property  of  Thornton  and  Thomas  Mercantile 
Company  (hereinafter  referred  to  as  'Company'), 
and  causing  loss  of  its  accounts  and  merchandise/ 

The  court  says: 

Tt  is  the  contention  of  appellants  that  the  right 
of  action,  so  far  as  it  relates  to  Mattie  A.  Thomas, 
as  executrix,  abated  with  the  death  of  John  D. 
Thomas,  and  that  the  maxim  of  the  common 
law,  'a  personal  right  of  action  dies  with  the 
person,'  has  not  been  modified  by  statute.  Sec- 
tion 2733  of  the  Code  of  Civil  Procedure  is  as 
follows :  'Any  person  or  his  personal  representa- 
tives may  maintain  an  action  against  the  execu- 
tor or  administrator  of  any  testator  or  intestate 
who  in  his  lifetime  has  wasted,  destroyed,  taken, 
or  carried  away,  or  converted  to  his  own  use  the 
goods  or  chattels  of  any  such  person,  or  com- 
mitted any  trespass  on  the  real  estate  of  such 
person.'  The  courts  have  not  been  uniform  in 
the  interpretation  of  laws  of  this  nature,  but 
we  have  arrived  at  a  satisfactory  conclusion.  The 
section,  supra,  was  enacted  in  1895,  and  is  the 
same  as  section  1584  of  the  Code  of  Civil  Pro- 
cedure of  California.' 

After  an  analysis  and  consideration  of  the  decisions 
of  Coleman  v.  Woodworth,  28  Cal.  568;  Fox  v.  Hale 
&  Norcross,  supra,  and  noting  that  the  Supreme  Court 
of  Utah  has  followed  these  authorities  in  Warren  v. 
Robinson,  21   Utah,  445,  the  court  concludes: 

'We  accept  this  construction  of  our  statute  which 
has  so  long  prevailed  in  California,  and  affirm  the 
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ruling*  of  the  court  below  that  this  action  can  be 
maintained  against  Mattie  A.  Thomas,  as  execu- 
trix of  John   D.   Thomas/ 

Let  it  be  noticed  particularly  in  considering  this  Mon- 
tana case  that  while  the  wrongful  act  complained  of 
caused  damage  and  loss  to  the  plaintiff,  it  did  not  come 
within  the  Hteral  wording  of  the  statute,  in  that  the 
wrongdoer  did  not  waste,  destroy,  take,  or  carry  away, 
or  convert  to  his  own  use  any  goods  and  chattels  of 
plaintiff.  This  clearly  shows  a  tendency  to  liberality 
rather  than  strictness  and  indicates  that  the  common 
law  has  other  exceptions  than  those  contained  in  the 
code  provision. 

In  Warren  v.  Robinson,  21  Utah  429,  it  was  shown 
that  the  deceased  'had  been  negligent  and  inattentive  to 
duty,  and  that  in  consequence  thereof,  loss  resulted/ 
Utah  had  a  statute  similar  to  our  own  and  the  court 
decided:  Tn  such  a  case  the  action  survives  and  may 
be  maintained  against  the  executrix/  Citing  Fox  v. 
Hale  &  Norcross  S.  M.  Co.,  108  Cal.  475;  and  Cole- 
man V.  Woodworth,  28  Cal.  567  as  authorities  for  its 
decision. 

Surely  it  is  clear  from  the  foregoing  authorities  that 
liberality  rather  than  strictness  should  govern  in  the 
interpretation  of  this  law;  but,  we  submit,  tven  with 
the  most  strict  interpretation  the  action  survives,  for 
the  exception  stated  by  Lord  Mansfield  rather  than 
the  general  rule  of  common  law  applies." 
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In  1  Corpus  Juris,  page  185,  Sec.  340,  it  is  said: 

"Where,  however,  the  estate  of  the  injured  per- 
son was  diminished  by  the  wrong,  his  personal  rep- 
resentatives might,  in  some  cases,  even  at  com- 
mon law,  recover  for  the  injury;  and  where  the 
estate  of  the  wrongdoer  was  benefited,  his  personal 
representatives  were  liable.  But  in  order  that  a 
right  of  action  arising  out  of  a  tort  should  sur- 
vive against  the  executor  or  administrator  of  the 
tort  feasor  it  was  generally  held  essential  that  the 
latter  should,  by  the  wrongful  act,  have  acquired 
specific  property  by  which,  or  by  the  proceeds  of 
which,  the  assets  in  the  hands  of  his  personal  rep- 
resentative were  increased.  It  was  not  enough 
that  the  benefit  resulted  or  that  expense  was  saved 
to  the  tort  feasor,  by  which  his  estate  was  larger 
than  it  otherwise  would  have  been.  But  where  there 
was  a  duty  as  well  as  a  wrong  an  action  survived 
against  the  executor." 

Kerr  on  Fraud  and  Mistake  (5th  Ed.,  1920)   states 
the  law  as  follows: 

''In  all  cases  of  fraud  the  hand  of  the  court 
is  not  arrested  by  the  death  of  the  wrongdoer.  An 
action  survives  against  the  executor  when  the 
wrong  complained  of  has  benefited  the  estate  of 
the  deceased."  (Citing  the  following  cases:  Raw- 
lins V.  Wickham,  3D.&].  304,  28  L.  J.  Ch.  188; 
Bresley  v.  Mousley  4  D.  &  J.  7S,  28  L.  J.  Ch.  620, 
124  R.  R.  164;  Walsham  v.  Stanton,  1  D.  J.  &  S. 
690,  137  R.  R.  342;  New  Sombrero  Phosphate  Co. 
V.  Erlanger,  5  C.  D.  74,  46  L.  J.  Ch.  425.) 

As  in  the  argument  before  the  trial  court,  plaintiff 
in  error  in  the  opening  brief  has  devoted  much  time  in 
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attempting  to  establish  the  general  rule  at  common  law 
(which  n^ver  was  controverted  by  us)  that  actions  ex 
delicto  did  not  survive,  but  principally  the  attempt  has 
been  to  minimize  or  ignore  the  exceptions  clearly  indi- 
cated by  the  immediately  foregoing  authorities.  A  care- 
ful study  of  the  cases  from  which  counsel's  excerpts 
were  taken  will  show  clearly  why  the  exceptions  we 
are  contending  for  did  not  apply  in  those  cases. 

A  circumstance,  the  importance  of  which  cannot  be 
over-estimated,  but  concerning  which  plaintiff  in  error 
in  the  opening  brief  has  not  seen  fit  to  comment,  is  that 
(as  appears  in  our  above  quoted  argument  in  the  trial 
court)  both  of  the  states  of  Utah  and  Montana  have 
statutes  similar  to  1584  C.  C.  P.  of  California  and  the 
Supreme  Courts  of  both  of  those  states  {Warren  v. 
Robinson,  21  Utah  428,  at  near  the  bottom  of  page  445 
and  Thornton  v.  Bretherton,  32  Montana  80)  have 
cited,  applied,  and  followed  the  interpretation  of  that 
code  section  as  found  in  Fox  v.  Hale  &  Norcross, 
108  Cal.  478,  holding  that  an  action  for  fraud  against 
an  executor  may  be  maintained — in  other  words  that 
the  exception  of  the  common  law  upon  which  zve  in- 
sist prevails.  N otzvithstanding  any  possible  superficial 
plausibility  of  counsel's  reasoning,  the  stubborn  fact 
is  that  the  highest  courts  of  three  states  having  simi- 
lar statutes  have  concurred  in  holding  that  neither  the 
general  rule  of  the  common  law  nor  the  code  provi- 
sion under  consideration  is  applicable  but  that  an  ac- 
tion of  the  character  of  that  at  bar  does  siinnve  against 
the  executor. 
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At  pages  28  and  29  of  the  opening  brief  of  plain- 
tiff in  error  we  find  a  discussion  of  this  case  of  Fox 
V.  Hale  &  Norcross  Silver  Mining  Company,  108  Cal. 
at  page  478,  the  evident  intent  of  which  is  to  make 
it  appear  that  such  case  is  not  in  point.  For  instance, 
on  page  29  of  said  brief  we  find  counsel  stating  that 
the  holding  as  to  survivorship  was  unnecessary  to  the 
decision  in  the  case  because  the  court  held  that  a 
nunc  pro  tunc  judgment  was  properly  entered  as  of  the 
date  of  the  decision,  at  which  time  the  defendant  w^as 
alive.  This  statement  is  entirely  erroneous,  and  indi- 
cates that  counsel  may  have  only  read  the  syllabus  of 
the  case  and  did  not  study  the  text.  The  fact  is 
(read  near  bottom  of  page  483  of  108  Cal.)  that  w^hile 
the  Supreme  Court  found  that  the  trial  court  had 
power  to  enter  a  nun  pro  tunc  judgment  it  also  found 
that  such  order  was  not  proper  under  the  circum- 
stances of  that  case  and  set  such  judgment  aside  direct- 
ing a  judgment  to  be  entered  payable  in  due  course  of 
administration,  i.  e.,  in  effect  against  the  executrix. 
Such  decision  made  necessary  a  finding  on  the  ques- 
tion of  whether  or  not  plaintiii:  could  maintain  the 
action  against  the  executrix  and  the  court's  opinion 
(near  the  bottom  of  page  483)  on  that  point  reads  as 
follows : 

"The  right  of  the  plaintiff  to  maintain  the 
action  against  the  executrix  of  Hobart  is  fully 
authorized  by  section  1584  of  the  Code  of  Civil 
Procedure.  (See  also,  Coleman  v.  Woodworth, 
28  Cal.  567.)  It  falls  within  the  rule  given  by 
Mansfield  in  Hambly  v.  Trott  Cowp.  371 :    Where 
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property  is  acquired  which  benefits  the  testator, 
there  an  action  for  the  vahie  of  the  property 
shall  survive  against  the  executor.'  " 

We  submit,  therefore,  that  the  decision  in  this  Fox 
case  is  strictly  in  point;  that  it  correctly  sets  forth 
the  law  of  California;  and  that  the  law  is  that  a 
cause  of  action  like  that  at  bar  survives  against  the 
executor,  and  that  this  court  should  follow  said  de- 
cision. 

There  Is  No  Reason  Whatever  for  Assuming  That 
the  Action  Is  Based  on  Contract,  and  There 
Is  No  Requiremient  in  the  Law  That  Any 
Claim  Should  Be  Filed  Against  the  Estate  of 
Otho  S.  Houston  Prior  to  the  Institution  of 
the  Action. 

The  second  contention  of  the  opening  brief  of  plain- 
tiff in  error  is  first  mentioned  at  page  5  of  said  open- 
ing brief.  Beginning  near  the  bottom  of  page  29  there- 
of a  little  over  three  pages  are  devoted  to  the  con- 
sideration   of    this    second    contention. 

Now,  we  urge  that  this  so-called  second  contention 
is  purely  and  simply  ''a  man  of  straw.''  It  does  not 
represent  any  actual  contention,  even  plausibly  in  the 
case.  The  opening  brief  of  plaintiff  in  error  begins 
with  the  statemet,  *This  is  an  action  in  deceit  *  *  *." 
At  page  8  of  said  opening  brief  of  plaintiff  in  error, 
it  is  again  asserted,  "This  is  an  action  as  stated  in  the 
complaint  'for  deceit'  '^  *  *  it  is  our  contention 
(1)  that  this  is  an  action  brought  to  recover  dam- 
ages   for   tort   committed.'' 
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Now,  it  is  also  the  contention  of  defendant  in  error 
that  this  is  an  action  in  deceit  and  is  brought  to  re- 
cover damages  for  tort  committed.  It  seems,  there- 
fore, that  both  parties  are  contending  the  same  thing; 
and  as  proof  that  both  are  right  in  so  contending 
it  is  only  necessary  to  scan  the  complaint.  Why 
then  ^'assume  that  the  action  is  based  on  contract"  as 
suggested  in  counsel's  second  contention?  The  an- 
swer is  that  both  parties  agree  that  it  is  not  based  on 
contract  and  there  is  no  warrant,  consequently,  for  as- 
suming otherwise.  It  is  quite  apparent,  therefore,  that 
the  law  quoted  and  cited  by  counsel  under  this  head 
is  not  applicable.  The  law  of  California  does  not  re- 
quire a  claim  based  upon  tort  to  be  presented  to  the 
executrix. 

In  Leverone  v.  \\^eakley,  155  Cal.  395,  the  court, 
near  the  bottom  of  page  401,  said: 

''The  claim  for  damages,  not  being  one  arising 
on  a  contract,  was  not  required  to  be  presented 
to  the  executrix  prior  to  the  bringing  of  suit." 
(Citing  Hardin  v.  Sinclaire,   115  Cal.  460,  463.) 

In  Hardin  v.  Sinclaire,  115  Cal.  460,  the  second 
paragraph  of  the  syllabus  is  as  follows: 

''Only  claims  arising  upon  contract  with  a  de- 
ceased person  are  required  to  be  presented  as 
claims  against  his  estate,  before  an  action  can  be 
brought  thereon  against  his  administrator,  and 
a  presentation  is  not  required  of  a  claim  for  dam- 
ages for  wrongful  acts  before  the  bringing  of 
an  action  to  recover  the  same  against  the  ad- 
ministrator." 
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Near  the  bottom  of  page  463  of  the  authority  last 
referred  to,  the  court  said: 

''The  statute  in  regard  to  claims  against 
estates  provided  that  'all  claims  arising  upon  con- 
tracts' must  be  properly  presented  and  rejected  be- 
fore suit  can  be  brought  to  recover  them.  (Code 
Civ.  Proc,  Sees.  1493,  1498.)  This  is  not  such 
a  case,  but  an  action  to  recover  damages  for 
wrongful  acts.  No  presentation  was  therefore 
necessary." 

Under  Express  Code  Provisions  Judgment  Against 
the  Executrix  Officially  for  Damages  Caused 
by  the  Deceit  of  the  Testator  Carries  With  It 
the  Right  to  Judgment  Against  the  Executrix 
Individually  for  Costs,  and  the  Executrix  Indi- 
vidually Has  Her  Recourse  Against  the  Estate 
for   Reimbursement. 

Taking  up  the  third  mentioned  contention  (Opening 
Brief  of  Plaintiff  in  Error,  p.  5),  argument  concern- 
ing which  is  found  under  III  at  page  33  of  the  open- 
ing brief  of  the  plaintiff  in  error:  Counsel  has  devoted 
but  a  scant  page  to  the  contention  that  no  judgment 
is  warranted  against  the  executrix  individually. 

As  we  have  heretofore  pointed  out  the  judgment  for 
damages  for  the  fraud  [Tr.  of  Rec.  p.  61]  amounting 
to  $10,060  is  not  against  the  defendant  individually  but 
only  against  her  in  her  official  capacity  as  executrix; 
and  thus  such  judgment  only  reaches  defendant  in- 
sofar as  assets  came  to  her  hands  as  such  executrix. 
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Judgment   for  costs,  however,  is  against  her  individ- 
ually. 

Section  1022,  C.  C.  P.,  provides  that  costs  are  al- 
lowed, of  course,  to  the  plaintiff  upon  a  judgment  in 
his   favor    (among  other  cases)    in  the  following: 

"3.  In  an  action  for  the  recovery  of  money 
or  damages  when  plaintiff  recovers  $300.00  or 
over." 

Of  course,  we  need  no  argument  to  support  allow- 
ance of  costs  to  defendant  in  error,  and  perhaps  we 
can  consider  that  the  question  as  to  allowance  of 
costs  is  not  raised  on  this  appeal.  We  only  refer  to 
this  section  in  connection  with  section  1509,  C.  C.  P. 
which  reads  as  follows: 

"Liability  of  Executor,  etc.,  for  Costs. 
When  a  judgment  is  recovered,  with  costs,  against 
any  executor  or  administrator,  he  shall  be  indi- 
vidually liable  for  such  costs,  but  they  must  be 
allowed  him  in  his  administration  accounts,  un- 
less it  appears  that  the  suit  or  proceeding  in  which 
the  costs  were  taxed  was  prosecuted  or  defended 
without  just  cause.'' 

(See: 

Stevens  v.   San  Francisco  &  N.   P.  R.   R.   Co., 

103  Cal.  252,  253; 
Meyer   O'Rourke,    150    Cal.    179; 
St.  Marys  Hospital  v.  Perry,  152  Cal.  338 

as  to  validity  and  interpretation  of  this  section  of  the 
code.) 
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There  is  no  bill  of  exceptions  nor  record  of  any  kind 
containing  any  objection  or  exception  or  showing  in 
any  manner  that  the  defedant  individually  or  officially 
or  in  any  manner  whatsoever  objected  to  the  judgment 
or  taxation  of  costs  against  her  in  the  trial  court. 

In  the  case  of  Meyer  v.  O^Rourke,  150  Cal.  179,  it 
was  held  that  the  estate  is  not  an  aggrieved  party  on 
an  appeal  by  an  executor  as  such  from  an  award  of 
costs  against  him;  nor  is  he  an  aggrieved  party,  un- 
less he  has  connected  himself  with  the  proceeding  in 
the  lower  court  by  a  motion  for  relief  from  the  costs, 
so  as  to  entitle  him  to  have  the  constitutionality  of 
the   above   section   considered. 

In  this  action  it  should  be  noted  that  the  local  rules 
(41-42)  of  the  District  Court  for  the  Southern  Dis- 
trict of  California  provides  for  objections  to  the  taxa- 
tion of  costs  and  an  appeal  from  the  decision  of  the 
clerk  to  the  judge  of  the  court.  No  such  procedure 
nor  any  other  similar  procedure  such  as  suggested  in 
jMcyer  v.  O'Rourke,  supra,  was  followed.  As  before 
stated,  there  is  no  record  of  any  objection  or  excep- 
tion whatsoever.  There  is  no  record  of  any  motion 
for  a  new  trial — although  it  is  clear  that  under  the 
section  of  the  code  above  quoted  the  judgment  should 
be  against  the  defendant  individually.  It  is  therefore 
submitted  that  there  is  no  record  permitting  consid- 
eration of  the  third  contention  of  plaintiff  in  error 
on  this  appeal,  and  even  if  there  was,  the  judgment 
for  costs  against  defendant  individually  is  authorized 
and  required  by  the  terms  of  the  code  section  quoted. 
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There  Is  No  Evidence  in  the  Record — No  Bill  of 
Exceptions — Which  Authorizes  Any  Inquiry  in 
the  Merits  of  the  Fourth  Contention  of  the 
Opening  Brief  of  Plaintiff  in  Error,  Namely, 
Whether   or   Not  the  Judgment   Is   Excessive. 

The  action  was  to  recover  damages  for  fraud,  not, 
as  assumed  by  counsel  in  the  contention  under  con- 
sideration, to  recover  merely  a  difference  in  value 
between  property  traded.  The  rent  or  the  rental 
value  of  the  property  was  one  of  the  elements  of 
value  that  defendant  in  error  was  deprived  of  as  a 
result  of  the  fraudulent  devices  practiced  upon  him 
by  plaintiff  in  error's  testator  and  was,  we  contend, 
one  of  the  elements  making  up  the  amount  of  damr 
ages  found  by  the  court.  The  propriety  of  consid- 
ering the  rental  value  as  an  element  cannot  be  de- 
termined without  evidence  upon  which  the  finding 
was  based.  Presuraably  the  judgment  covered  all 
items  of  damage  to  defendant  in  error,  and  the  rental 
value  was  one  of  them. 

This  contention  is  first  mentioned  on  page  5  of  the 
opening  brief  of  plaintiff  in  error  and  the  little  over 
a  page  of  argument  concerning  it  is  found  at  page 
34  of  said  opening  brief. 

We  find  ourselves  in  agreement  with  counsel  in  the 
general  statement  of  law  at  page  35  of  the  opening 
brief  of  plaintiff  in  error  to  the  effect  that  the  meas- 
ure of  the  recovery  of  damages  for  fraud  arising  out 
of  an  exchange  of  property  is  the  difference  in  rea- 
sonable value  of  what  the  defrauded  party  parted  with 
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and  the  reasonable  value  of  what  he  received.  But, 
as  just  above  pointed  out,  there  is  no  bill  of  excep- 
tions before  this  court  which  would  permit  inquiry 
into  the  question  of  whether  or  not  the  trial  court 
correctly  applied  the  law.  The  facts  to  which  appli- 
cation of  the  law  was  made  must  first  be  known,  and 
there  is  no  evidence  in  the  record.  Presumably,  and 
the  fact  is,  (if  we  could  be  permitted  to  so  state)  that 
what  the  injured  party  in  the  case  at  bar  parted  with 
was  not  only  the  property  itself,  but  the  income  there- 
from for  a  number  of  years.  That  is  to  say,  but  for 
the  fraud  he  would  have  held  the  difference  in  value 
between  the  property  exchanged  and  he  would  further 
have  received  the  rent  money  accruing  therefrom,  all 
of  which  he  was  deprived  by  reason  of  fraud.  We 
submit  that  in  the  absence  of  a  bill  of  exceptions  the 
finding  must  be  presumed  correct,  and  that  there  is 
nothing  in  the  record  to  warrant  this  court  in  finding 
that  the  rental  value  was  not  a  proper  element  to  be 
considered    in    assessing    damages. 

No  Other  Errors  in  the  Record. 

We  have  now  considered  each  of  the  four  con- 
tentions which  counsel  state  (Opening  Brief  of  Plain- 
tiff in  Error,  p.  4)  are  relied  upon  by  plaintiff  in 
•error  on  this  appeal.  The  assignments  of  error  also 
said  to  be  relied  upon,  quoted  by  counsel  at  page  5, 
et  seq.,  opening  brief  of  plaintiff  in  error,  are  possibly 
broader  in  minute  respects  than  counsel's  four  con- 
tentions.    For  instance,  in  the  first  specification  quoted 
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at  the  bottom  of  page  5  of  the  opening  brief,  error 
is  assigned  generally  in  overruling  the  demurrer.  This 
demurrer  sets  forth  other  grounds  than  those  appar- 
ently relied  upon  in  counsel's  brief.  Several  of  these 
grounds  for  demurrer  are  directed  to  the  question  of 
joinder  of  defendants  individually  as  well  as  officially. 
We  have  heretofore  adverted  to  the  fact  that  no  indi- 
vidual judgment  was  prayed  against  defendant  and 
to  the  further  circumstance  that  the  judgment  sought 
to  be  reversed  is  against  her  officially,  except  for  costs, 
and  as  to  costs  the  judgment  is  expressly  authorized 
by  the  code  provision. 

That  there  is  no  error  in  the  record  and  that  the 
judgment  should  be  affirmed  in  every  respect  is 

Respectfully  submitted, 

Westall  and  Wallace, 
Robert  M.  Fulton, 
By  Joseph  F.  Westall, 

Attorneys  for  Defendant  in  Error. 
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No.  4038. 

IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


Elizabeth  Houston,  as  Sole  Beneficiary 
Under  the  Will  of  Otho  S.  Houston, 
Deceased,  and  as  Executrix  of  the 
Estate  of  Otho  S.  Houston,  De- 
ceased, 

Plaintiff  in  Error, 
vs. 
J.  M.  Rosborough, 

Defendant    in  Error. 

PETITION  FOR  REHEARING. 

Request  is  respectfully  made  that  an  order  for  re- 
hearing be  entered  herein  for  the  reason  that  the  court 
did  not  pass  upon  the  question  set  forth  on  page  34 
of  plaintiff's  in  error  opening  brief,  whether  the  judg- 
ment against  Elizabeth  Houston,  as  executrix,  was 
excessive  to  the  extent  of  twenty-seven  hundred  sixty 
dollars  ($2760.00)  thereof,  the  defendant  in  error,  in 
an  law  action  brought  to  recover  damages  for  fraud 
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arising  out  of  a  trade  of  real  estate,  having  recovered 
judgment  against  Elizabeth  Houston  not  only  for  seven 
thousand  dollars  ($7000.00),  the  difference  between 
the  reasonable  value  of  what  he  parted  with  and  the 
reasonable  value  of  what  he  received,  but  also  the  fur- 
ther sum  of  twenty-seven  hundred  sixty  dollars  ($2,- 
760.00),  which  consisted  of  the  rental  value  of  Rosbor- 
ough's  demised  premises  from  the  date  of  the  trade 
to  the  date  suit  was   filed. 

As  stated  in  our  opening  brief,  it  was  found  in 
paragraph  XIV  of  the  findings  that  the  difference  in 
value  between  the  property  defendant  in  error  traded 
and  the  value  of  the  property  he  received  was  seven 
thousand  dollars  ($7,000.00).     [Tr.  p.  57.] 

The  court  then  found  among  the  conclusions  of  law 
that  Rosborough  had  been  damaged  to  the  extent  of 
the  difference  in  values  between  the  property  traded 
and  the  property  received,  which  difference  was  again 
fixed  at  seven  thousand  dollars  ($7,000.00),  and  had 
been  further  damaged  in  the  further  sum  of  twenty- 
seven  hundred  sixty  dollars  ($2760.00),  the  rental 
value  of  the  property  traded  by  him  from  the  date  of 
the  trade  to  the  date  of  filing  the  complaint.  [Tr. 
p.  59.] 

In  our  brief  we  discussed  the  doctrine  and  con- 
tended that  in  an  action  for  damages  for  fraud  arising 
out  of  the  exchange  of  properties,  the  measure  of  dam- 
ages is  simply  the  difference  between  the  reasonable 
value  of  what  the  defrauded  party  parted  with  and  the 
reasonable  value  of  what  he  received,  citing  decisions 
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from  the  Federal  Courts,  the  Supreme  Court  of  Cali- 
fornia, and  the  Supreme  Court  of  the  United  States 
in  support  thereof. 

The  answer  of  counsel  for  defendant  in  error  to 
our  contention  is  contained  in  pa^es  27  and  28  of  their 
brief,  and  their  contention  is  that  because  no  bill  of 
exceptions  was  filed,  the  matter  cannot  be  considered, 
admitting-,  however,  that  we  are  sound  in  our  legal 
contentions.  Counsel  for  defendant  in  error  state, 
on  page  27  of  their  brief: 

"We  find  ourselves  in  agreement  with  counsel  in  the 
general  statement  of  law  at  page  35  of  the  opening 
brief  of  plaintiff  in  error  to  the  effect  that  the  meas- 
ure of  the  recovery  of  damages  for  fraud  arising  out 
of  an  exchange  of  property  is  the  difference  in  rea- 
sonable value  of  what  the  defrauded  party  parted  with 
and  the  reasonable  value  of  what  he  received.  But, 
as  just  above  pointed  out,  there  is  no  bill  of  exceptions 
before  this  court  which  would  permit  inquiry  into  the 
question  of  whether  or  not  the  trial  court  correctly 
applied  the  law." 

Our  answer  to  counsels'  contention  is  that  no  bill 
of  exceptions  is  necessary  because  the  facts  are  entirely 
set  forth  in  the  findings.  The  facts  as  set  forth  in  the 
findings  show  the  value  of  Rosborough's  property  and 
the  value  of  Houston's  property  at  the  time  of  the  trade, 
and  that  the  difference  in  value  between  the  two  is  seven 
thousand  dollars  ($7000.00),  and  then  that  the  rental 
value  of  the  property  traded  by  Rosborough  was  twenty- 
seven  hundred  sixty  dollars  ($2760.00),  judgment  hav- 
ing been  rendered  in  the  aggregate  of  both  said  sums. 
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It  thus  appears  from  the  facts  shown  of  record  that 
judgment  was  rendered  not  only  for  the  difference  in 
the  value  of  the  properties  traded  but  also  for  the  value 
of  the  rent  of  the  property  traded  by  Rosborough  from 
the  date  of  the  trade  to  the  date  of  filing  the  com- 
plaint. 

As  pointed  out  in  our  answering  brief,  in  pages 
one  and  two  thereof,  it  is  the  law  that  where  the 
subject  matter  to  be  reviewed  appears  by  the  record, 
no  bill  of  exceptions  is  necessary  in  order  to  author- 
ize the  review  thereof. 

It  has  been  specifically  held  by  the  Circuit  Court 
of  Appeals  of  the  Sixth  Circuit  that  a  special  finding 
made  by  the  trial  court  becomes  a  part  of  the  record, 
and  the  Appellate  Court  may,  without  a  bill  of  excep- 
tions, determine  whether  the  finding  is  sufficient  to 
support  the  judgment.  (Chicago,  R.  I.  &  P.  Ry.  Co. 
v.  Barrett,  190  Fed.  Rep.  123.)  And  it  is  the  rule 
of  this  court  that  whenever  error  is  apparent  from 
the  record,  it  is  open  to  revision,  whether  it  has  been 
made  to  appear  by  bill  of  exceptions  or  in  any  other 
manner.  (Mitsui  v.  St.  Paul  Fire  &  Marine  Ins.  Co., 
202  Fed.  Rep.  26.) 

It  seems  patent  that  the  rule  laid  down  in  the  Sixth 
Circuit,  that  the  findings  are  part  of  the  record,  should 
be  declared  the  rule  of  this  circuit.  If  the  findings  are 
part  of  the  record,  then  it  appearing  from  the  findings 
that  an  excessive  judgment  has  been  rendered,  to  the 
extent  of  the  excess  of  such  judgment,  the  judgment 
should  be  ordered   reduced  and  a   rehearing  had    for 
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that  purpose.     We  gathered  the  impression  upon  oral 
argument  that  the  court   concurred   in  this  view. 

Inasmuch  as  the  question  involved  was  overlooked 
in  the  decision  rendered  by  the  court,  we  respectfully 
request  that  a  rehearing  be  granted,  and  upon  the  re- 
hearing that  the  judgment  be  reduced  to  the  extent 
of  twenty-seven  hundred  sixty  dollars   ($2760.00). 

Respectfully  submitted, 
Lucius  K.  Chase, 
Attorney  for  Plaintiff  in  Error. 


I  hereby  certify  that  I  am  attorney  of  record  for 
the  above  entitled  plaintiff  in  error,  and  that  in  my 
judgment  the  foregoing  petition  for  rehearing  is  well 
founded,  and  is  not  interposed  for  delay. 
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Names  of  Attorneys  of  Record.  ,' 

For  Petitioner  and  Appellant: 

DION  R.  HOLM,  Esq.,  San  Francisco,  CaL 

For  Respondent  and  Appellee: 

UNITED   STATES  ATTORNEY,   San  Fran- 
cisco, Cal. 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  FONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONG  YOU 
FOOK. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk  of  the  Above-entitled  Court: 

Sir:    Please  issue  certified  copies  of  the  following 
proceedings:  ; 

1.  Petition  for   writ   of  habeas   corpus. 

2.  Order  to  show  cause. 

3.  Demurrer. 

4.  Order  sustaining  demiu'rer  denying  petition 

and  discharging  order  to  show  cause. 

5.  Notice  of  appeal. 

6.  Petition  for  appeal. 

7.  Order  allowing  appeal.  ; 

8.  Assignment  of   errors.  ,  , 
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9.     Stipulation  as  to  exhibits  and  order  confirm- 
ing stipulation. 

10.  Praecipe  for  appeal  and  all  minute  orders 

of  court,  except  those  of  postponement. 

11.  Citation  on  appeal,  original  and  copy. 
Dated  May  8,  1923. 

DION  R.  HOLM, 
Attorney  for  Appellant. 

[Endorsed] :  Receipt  of  a  copy  of  the  within 
praecipe  for  transcript  of  record  is  hereby  ad- 
mitted this  8th  day  of  May,   1923. 

J.  T.  WILLIAMS, 
United  States  District  Attorney. 

Filed  May  8,  1923.  Walter  B.  Maling,  Clerk. 
By  C.  W.  Calbreath,  Deputy  Clerk.     [1*] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,  First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  FONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONO  YOU 
FOOK. 

Petition  for  Writ  of  Habeas  Corpus. 

The  petition  of  Fong  You  Tun  respectfully  shows: 

I. 
Your   petitioner   is    a    person    residing    at    San 
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Francisco,  State  of  California,  and  is  the  brother 
of  Fong  You  Fook.  Petitioner  applies  for  a  writ 
of  habeas  corpus  for  and  on  behalf  of  his  brother, 
Fong  You  Fook,  who  is  unable  to  apply  by  reason 
of  his  unlawful  detention,  imprisonment,  and  re- 
straint by  the  United  States  Commissioner  of  Im- 
migration at  Angel  Island,  California. 

n. 

Fong  You  Fook  is  unlawfully  imprisoned,  de- 
tained, confined  and  restrained  of  his  liberty  by 
John  D.  Nagle,  Commissioner  of  Immigration,  who 
is  the  person  who  has  the  care,  custody,  and  con- 
trol of  the  body  of  the  said  Fong  You  Fook  at  the 
United  States  Immigration  Station  at  Angel  Is- 
land, California,  in  this  Northern  District  of  Cali- 
fornia, and  the  said  Fong  You  Fook  is  to  be  de- 
ported therefrom  to  China. 

III. 

Fong  You  Fook  was  born  in  China  and  accom- 
panied petitioner  and  another  brother,  named  Fong 
You  Mon,  from  China  to  the  United  States,  Ex 
S.  S.  ^^ China,"  arriving  at  the  port  of  San  [2] 
Francisco,  October  12,  1922.  Thereafter  the  Com- 
mission of  Immigration  directed  that  the  testimony 
of  petitioner,  of  Fong  You  Mon  and  Fong  You  Fook 
be  taken  down  in  shorthand  and  transcribed,  as 
well  as  the  testimony  of  all  other  witnesses  intro- 
duced in  behalf  of  petitioner  and  his  brothers,  to 
show  the  relationship  existing  between  petitioner, 
his  two  brothers  and  their  father,  as  well  as  to 
show  the  status  of  the  father,  to  wit,  that  of  a 
lawfully  domiciled  merchant.  After  considering 
the  testimony  introduced  in  behalf  of  the  said  Fong 
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You  Fook,  Fong  You  Mon  and  petitioner,  the 
Commissioner  of  Immigration  admitted  the  mer- 
cantile status  of  the  father  of  petitioner  and  his 
brothers,  but  denied  petitioner  and  his  two  brothers 
the  right  to  enter  the  United  States.  From  this 
decision  an  appeal  was  taken  to  the  Secretary  of 
Labor,  who,  on  the  6th  day  of  March,  1923,  dis- 
missed the  appeals  taken  in  behalf  of  Fong  You 
Mon  and  Fong  You  Fook,  and  sustained  the  appeal 
taken  in  behalf  of  your  petitioner,  directing  that 
petitioner  be  released  from  custody  and  permitted 
to  enter  the  United  States  as  the  son  of  a  lawfully 
domiciled  merchant.  Fong  You  Fook  and  Fong 
You  Mon  were  ordered  deported  to  China. 

Petitioner  being  advised  that  his  brother  Fong 
You  Mon  had  not  met  the  burden  of  proof  placed 
upon  him  by  the  laws  governing  the  admission  of 
Chinese  into  the  United  States,  in  that  the  said 
Fong  You  Mon  failed  to  testify,  for  reasons  un- 
known to  petitioner,  in  accordance  with  the  facts 
concerning  the  relationship  between  the  said  Fong 
You  Mon  and  his  father,  petitioner  does  not  pray 
for  a  writ  of  habeas  corpus  on  behalf  of  the  said 
Fong  You  Mon. 

V. 

The  illegality  of  the  imprisonment,  detention, 
confinement  and  restraint  of  liberty  of  Fong  You 
Fook  consists  in  the  following:     [3] 

The  Commissioner  of  Immigration  and  Secretary 
of  Labor  misconstrued  and  failed  to  properly  in- 
terpret, in  accordance  with  the  decisions  governing 
the  admission  of  Chinese  into  the  United  States  and 
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the  laws,  rules  and  treaties  concerning  the  im- 
migration of  Chinese  to  the  United  States,  as  in 
force  and  effect,  concerning  the  burden  of  proof 
required  of  the  said  Fong  You  Eook. 

VI. 

That  the  hearing  accorded  Fong  You  Fook  be- 
fore the  Commissioner  of  Immigration  at  Angel  Is- 
land and  the  Secretary  of  Labor  was  unfair  in  this: 

That  there  was  no  evidence  introduced  by  the 
Commissioner  of  Immigration  or  the  Secretary  of 
Labor  disproving  the  relationship  existing  between 
Fong  You  Fook  and  his  father,  and  that  the  Sec- 
retary of  Labor  admitted  petitioner  to  the  United 
States  on  the  identical  testimony  adduced  in  behalf 
of  Fong  You  Fook,  whom  the  said  Secretary  of 
Labor  excluded. 

VII. 

Your  petitioner  is  informed  and  believes  that 
the  said  Secretary  of  Labor,  through  inadvertence 
or  mistake,  excluded  the  said  Fong  You  Fook,  and 
that  the  said  Secretary  of  Labor,  by  his  order  of 
deportation  intended  that  the  said  Fong  You  Fook 
and  your  petitioner  should  be  landed,  but  that  Fong 
You  Mon,  who  had  failed  to  meet  the  requirements 
as  hereinabove  specified,  should  be  excluded. 

VIII. 

Your  petitioner  is  informed  that  all  of  the  records 
and  testimony  pertaining  to  the  application  of 
Fong  You  Fook  for  admission  to  the  United  States 
are  in  Washington,  D.  C,  under  the  control  of  the 
Secretary  of  Labor.  Your  petitioner  is  without 
copies  of  the  said  records  or  testimony,  and  is 
unable  to  attach  copies  of  the  same  to  this  petition, 
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but  prays  leave  of  [4]  this  Court  when  the  said 
testimony  and  records  are  available,  that  your 
petitioner  may  affix  the  same  to  this  petition,  and 
that  they  be  considered  part  of  this  petition, 
and  further  prays  leave  to  amend  this  petition  in 
accordance  with  any  facts  that  may  be  discovered 
from  the  said  record. 

WHEREFORE  your  petitioner  prays  that  a  writ 
of  habeas  corpus  be  issued  by  this  Honorable  Court, 
directing  and  commanding  John  D.  Nagle,  Com- 
missioner of  Immigration  at  the  Port  of  San  Fran- 
cisco, to  have  and  produce  the  body  of  Fong  You 
Fook  before  this  Honorable  Court  at  the  Post 
Office  Building,  in  the  City  and  County  of  San 
Francisco,  State  of  California,  on  a  day,  and  at  a 
time  certain,  to  be  fixed  by  this  Court,  or  to  show 
cause,  if  any  he  has,  why  a  writ  of  habeas  corpus 
should  not  be  granted,  in  order  that  the  alleged 
illegal  cause  of  imprisonment  and  detention  of  the 
said  Fong  You  Fook  may  be  examined  into  so  that 
if  it  be  determined  the  said  detention  and  imprison- 
ment is  unlawful  and  illegal  and  that  the  hearing 
accorded  Fong  You  Fook  was  unfair,  that  the  said 
Fong  You  Fook  may  be  discharged  and  permitted 
to  enter  the  United  States.  That  a  copy  of  this 
petition  be  served  together  with  a  copy  of  the  order 
as  prayed  for,  on  the  Commissioner  of  Immigration 
at  Angel  Island,  California. 


(Chinese  Signature), 

Petitioner. 
DION  R.  HOLM, 

Attorney  for  Petitioner.     [5] 
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State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Fong  You  Tun,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  petitioner  named  in  the 
foregoing  petition;  that  he  has  had  the  same  read 
and  explained  to  him  and  that  he  knows  the  con- 
tents thereof;  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  therein  alleged 
on  his  information  and  belief,  and  as  to  those 
matters,  he  believes  them  to  be  true. 

FONG  (Chinese  Signature)  YOU  TUN. 

Subscribed  and  sworn  to  before  me  this  12  day 
of  March,  1923. 

[Seal]  THOMAS  S.  BURRES, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Mar.  12,  1923.  W.  B.  MaUng, 
Clerk.    By  C.  M.  Taylor,  Deputy  Clerk.     [6] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court,  in  and  for  the  Northern  District  of 
California,   First   Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  FONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONG  YOU 
FOOK. 
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Order  to  Show  Cause. 

GOOD  CAUSE  APPEARING  THEREFOR,  and 
upon  reading  the  verified  petition  on  file  herein; 

IT  IS  HEREBY  ORDERED  that  John  D.  Nagle, 
United  States  Commissioner  of  Immigration  at 
Angel  Island,  California,  appear  before  this  Court 
on  the  26th  day  of  March,  1923,  at  the  hour  of 
10:00  o'clock  A.  M.  of  said  day  to  show  cause,  if 
any  he  has,  why  a  writ  of  habeas  corpus  should 
not  be  issued  herein,  as  prayed  for,  and  that  a  copy 
of  this  order,  together  with  a  copy  of  said  peti- 
tion for  writ  be  served  upon  the  said  Commission 
of  Immigration;  and 

IT  IS  FURTHER  ORDERED  that  the  said  John 
D.  Nagle,  Commissioner  of  Immigration,  aforesaid, 
or  whoever  acting  under  the  orders  of  said  Commis- 
sioner of  the  Secretary  of  Labor,  shall  have  the 
custody  of  Pong  You  Fook,  is  hereby  ordered  and 
directed  to  retain  the  said  Fong  You  Fook  within 
the  custody  of  the  said  Commissioner  of  Immigra- 
tion, and  within  the  jurisdiction  of  this  Court,  until 
further  order  herein. 

Dated:  March  12th,  1923. 

R.  S.  BEAN, 
Judge  of  the  United  States  District  Court. 

[Endorsed] :  Filed  Mar.  12,  1923.  W.  B.  MaUng, 
Clerk.     By  C.  M.  Taylor,  Deputy  Clerk.     [7] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,789. 

In  the  Matter  of  FONG  YOU  FOOK,  on  Habeas 
Corpus. 

Demurrer  to  Petition  for  Writ  of  Habeas  Corpus. 

Comes  now  the  respondent,  John  D.  Nagle,  Com- 
missioner of  Immigration,  at  the  port  of  San  Fran- 
cisco, in  the  Southern  Division  of  the  Northern 
District  of  California,  and  demurs  to  the  petition 
for  a  writ  of  habeas  corpus  in  the  above-entitled 
cause  and  for  grounds  of  demurrer  alleges: 

I. 

That  the  said  petition  does  not  state  facts  suffi- 
cient to  entitle  petitioner  to  the  issuance  of  a  writ 
of  habeas  corpus,  or  for  any  relief  thereon. 

n. 

That  said  petition  is  insufficient  in  that  the  state- 
ments therein  relative  to  the  record  of  the  testi- 
mony taken  on  the  trial  of  the  said  applicant  are 
conclusions  of  law  and  not  statements  of  the  ulti- 
mate facts. 

WHEREFORE,  respondent  prays  that  the  writ 
of  habeas  corpus  be  denied. 

JOHN  T.  WILLIAMS, 
United  States  Attorney, 


Asst.  United  States  Attorney, 
Attorneys  for  Respondent. 
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[Endorsed]:  FUed  Apr.  23,  1923.  Walter  B. 
Maling,  Clerk.  By  Lyle  S.  Morris,  Deputy  Clerk. 
[8] 


At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern 
District  of  California,  First  Division,  held  at 
the  courtroom  thereof,  in  the  City  and  County 

(  of  San  Francisco,  on  Monday,  the  23d  day  of 
April,  in  the  year  of  our  Lord,  one  thousand 
nine  hundred  and  twenty-three — ^Present: 
The  Honorable  JOHN  S.  PARTRIDGE,  Dis- 
trict Judge. 

No.  17,789. 

In  the  Matter  of  FONG  YOU  WOOK,  on  Habeas 
Corpus. 

Minutes  of  Court— April  23,  1923— Order  Sustain- 
ing Demurrer,  etc. 
This  matter  came  on  regularly  for  hearing  on 
order  to  show  cause  as  to  the  issuance  of  a  writ 
of  habeas  corpus  herein.  D.  R.  Holm,  Esq.,  was 
present  as  attorney  for  petitioner  and  detained. 
P.  A.  Robbins,  Esq.,  was  present  as  attorney  for 
respondent,  and  filed  demurrer  to  petition,  and  all 
parties  consenting  thereto,  it  is  ordered  that  the 
Immigration  Records  be  filed  as  Respondent's  Ex- 
hibits ^^A,"  ^^B,"  ^^C"  and  ^^D"  and  that  the 
same  be  considered  as  part  of  original  petition. 
After  argument  by  the  respective  attorneys,  the 
Court  ordered  that  said  matter  be  and  the  same 
is  hereby  submitted  and,  after  due  consideration 
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had  thereon,  further  ordered  that  said  demurrer 
be  and  the  same  is  hereby  sustained  and  said  peti- 
tion for  writ  of  habeas  corpus  denied.     [9] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  FONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONG  YOU 
FOOK. 

Notice  of  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court  and  the 
Honorable    JOHN    T.    WILLIAMS,    United 
States  Attorney  for  the  Northern  District  of 
California: 
YOU  AND  EACH  OF  YOU  will  please   take 
notice  that  Fong  You  Fook,  the  detained  herein, 
by    Fong    You    Tun,    his    brother,    the    petitioner 
herein,  do  hereby  appeal  to  the  Circuit  Court  of 
Appeals  of  the  United  States  for  the  Ninth  Cir- 
cuit from  the  order  made  and  entered  herein  on 
the  23d  day  of  April,  1923,  sustaining  the  demurrer, 
discharging  the  order  to  show  cause,  and  denying 
the  petition  for  a  writ  of  habeas  corpus  filed  herein. 
Dated:  San  Francisco,  Calif.,  May  8,  1923. 

DION  R.  HOLM, 
Attorney  for  Petitioner  and  Detained,  Appellants 
Herein. 
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Receipt  of  a  copy  of  the  within  notice  of  appeal 
is  hereby  admitted  this  8th  day  of  May,  1923. 

J.  T.  WILLIAMS, 
United  States  District  Attorney. 

[Endorsed]:  Mled  May  8,  1923.  Walter  B. 
MaUng,  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[10] 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  PONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONG  YOU 
FOOK. 

Petition  for  Appeal 

Comes  now  Fong  You  Fook,  the  detained,  by 
Fong  You  Tun,  the  petitioner,  who  are  the  appel- 
lants herein,  and  alleges  that : 

I. 

On  the  23d  day  of  April,  1923,  the  ahove-entitled 
Court  made  and  entered  its  order  denying  the 
petition  for  a  writ  of  habeas  corpus  as  prayed  for 
and  filed  herein,  sustaining  a  demurrer  to  the  said 
petition,  and  discharging  an  order  to  show  cause, 
in  which  said  order  of  Court  certain  errors  are 
made  to  the  prejudice  of  the  appellants,  all  of 
which  will  more  fully  appear  from  the  assignment 
of  errors  filed  herein. 
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WHEREFORE  these  appellants  pray  that  an 
appeal  may  be  granted  in  their  behalf  to  the  Cir- 
cuit Court  of  Appeals  of  the  United  States  for  the 
Ninth  Circuit,  for  the  correction  of  the  errors  so 
complained  of,  and  further  that  the  transcript  of 
the  record,  proceedings  and  papers  in  the  above- 
entitled  cause,  as  shown  by  the  praecipe  may  be 
sent  and  transmitted  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  under  the  rule  of  the 
said  Court  in  accordance  with  the  law  in  such  case, 
made  and  provided,  and  that  all  further  proceed- 
ings in  this  matter  be  stayed  until  the  final  deter- 
mination of  said  appeal. 

DION  R.  HOLM, 
Attorney  for  Petitioner,  Detained  and  Appellants. 

[11] 

Receipt  of  a  copy  of  the  within  petition  for  ap- 
peal is  hereby  admitted  this  8th  day  of  May,  1923. 

J.  T.  WLLIAMS, 
United  States  District  Attorney. 

[Endorsed] :  Filed  May  8,  1923.  Walter  B.  Mal- 
ing.  Clerk.  By  C.  W.  Calbreath,  Deputy  Clerk. 
[12] 
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In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California,  First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  FONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONG  YOU 
FOOK. 

Assignment  of  Errors. 

Now  comes  Fong  You  Fook,  the  detained  herein, 
by  Fong  You  Tun,  his  brother,  the  petitioner 
herein,  both  of  whom  are  appellants  herein,  by  their 
attorney,  Dion  R.  Holm,  and  file  the  following  as- 
signment of  errors  upon  which  they  will  rely  in 
the  prosecution  of  their  appeal  in  the  above-en- 
titled cause  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  order  and 
judgment  made  by  this  Honorable  Court  on  the 
23d  day  of  April,  A.  D.  1923 : 

I. 

The  Court  erred  in  denying  the  petition  for  a 
writ  of  habeas  corpus. 

II. 

The  Court  erred  in  sustaining  the  demurrer  to 
the  petition  for  a  writ  of  habeas  corpus. 

III. 

The  Court  erred  in  discharging  the  order  to  show 
cause  why  a  writ  of  habeas  corpus  should  not  is- 
sue. 
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IV. 

The  Court  erred  in  holding  the  Commissioner  of 
Immigration  and  Secretary  of  Labor  properly  con- 
strued and  interpreted  the  decisions  and  the  laws, 
rules  and  treaties  concerning  the  admission  of 
Chinese  into  the  United  States,  in  [13]  respect 
to  the  burden  of  proof  required  of  the  said  Fong 
You  Pook. 

V. 

The  Court  erred  in  holding  the  Commissioner  of 
Immigration  and  Secretary  of  Labor  accorded 
Fong  You  Fook  a  fair  hearing  and  did  not  exclude 
him  without  due  process  of  law  when  the  said  Fong 
You  Fook  was  denied  permission  to  enter  the 
United  States  on  the  same  testimony  that  Fong 
You  Tun,  a  brother  of  the  said  Fong  You  Fook  was 
permitted  to  enter  the  United  States. 

VI. 

The  Court  erred  in  finding  the  Secretary  of  La- 
bor did  not,  through  inadvertence  or  mistake,  ex- 
clude the  said  Fong  You  Fook. 

WHEREFORE,  because  of  the  manifest  errors 
permitted  by  the  said  Court,  the  appellants,  through 
their  attorney,  pray  the  said  judgment  sustaining 
the  demurrer  to  the  petition  for  a  writ  of  habeas 
corpus,  discharging  the  order  to  show  cause,  and 
denying  the  w^rit  of  habeas  corpus  be  reversed,  and 
for  such  other  and  further  relief  as  the  Court  may 
deem  meet  and  proper. 

Dated:  May  8,  1923. 

DION  R.  HOLM, 
Attorney  for  Appellants. 


16  Fong  You  Tun  and  Fong  You  Fooh 

Receipt  of  a  copy  of  the  within  assignment  of 
errors  is  hereby  admitted  this  8th  day  of  May, 
1923. 

J.  T.  WILLIAMS, 
United  States  District  Attorney. 

[Endorsed]:  Filed  May  8,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk.     [14] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia, First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  FONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother,  FONG  YOU 
FOOK. 

Order  Allowing  Appeal. 

On  motion  of  Dion  R.  Holm,  attorney  for  Fong 
You  Tun,  the  brother  and  petitioner  in  the  above- 
entitled  cause,  and  for  Fong  You  Fook,  the  appli- 
cant,— 

IT  IS  HEREBY  ORDERED  that  an  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  from  an  order  and  judgment 
heretofore  made  and  entered  herein,  sustaining 
the  demurrer  to  the  petition  for  a  writ  of  habeas 
corpus,  discharging  the  order  to  show  cause,  and 
denying  the  petition  for  a  writ  of  habeas  corpus 
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be,  and  the  same  is,  hereby  allowed,  and  that  a 
certified  transcript  of  the  record,  testimony,  ex- 
hibits, stipulations  and  all  proceedings  be  forth- 
with transmitted  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  in  the 
manner  and  time  prescribed  by  law,  and  that 
meanw^hile  all  further  proceedings  in  this  court  and 
by  the  United  States  immigration  authorities  be 
suspended,  stayed  and  superseded  until  the  de- 
termination of  this  appeal,  and  that  the  said  Fong 
You  Fook  be  retained  within  the  custody  of  this 
court  and  in  this  district  until  the  said  appeal  has 
been  determined. 

Dated:  May  8,  1923, 

JOHN  S.  PARTRIDGE, 
Judge  of  the  District  Court  of  the  United  States. 
[15] 

Receipt  of  a  copy  of  the  within  order  allowing 
appeal  is  hereby  admitted  this  8th  day  of  May, 
1923. 

J.  T.  WILLIAMS, 
United  States  District  Attorney. 

[Endorsed]:  Filed  May  8,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk.     [16] 


18  Fong  You  Tun  and  Fong  You  Fook 

In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District  of 
California,  First  Division. 

No.  17,789. 

In  the  Matter  of  the  Application  of  PONG  YOU 
TUN  for  a  Writ  of  Habeas  Corpus  for  and 
on  Behalf  of  His  Brother  FONG  YOU 
FOOK. 

Stipulation  and  Order  Directing  the  Transmission 
of  Original  Exhibits  to  Appellate  Court. 

IT  IS  HEREBY  STIPULATED  AND 
AGREED  by  and  between  the  respective  parties 
in  the  above-entitled  cause  that  the  original  records 
of  the  United  States  Bureau  of  Immigration  which 
were  filed  in  the  above-entitled  court  as  respond- 
ent's exhibits  may  be  transferred  in  their  original 
form  and  without  being  transcribed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit and  the  same  is  and  may  there  be  considered 
part  of  the  record  in  determining  this  cause  on 
appeal  to  the  said  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  without  objection 
on  the  part  of  either  of  said  respective  parties; 

AND  IT  IS  FURTHER  STIPULATED  the 
appeal  taken  in  this  matter  may  be  placed  on  the 
current  calendar  of  the  said  United  States  Circuit 
Court  of  Appeals  and  considered  as  submitted  as 
of  June  5,  1923. 
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Dated  May  3,  1923. 

JOHN    T.    WILLIAMS, 

United  States  District  Attorney. 
ALMA  M.  MEYERS, 
Asst.  United  States  District  Attorney. 
DION  E.  HOLM, 

Attorney  for  Appellants. 
IT  IS  HEREBY  ORDERED  that  the  terms  of 
the  above  stipulation  be  complied  with. 

JOHN  S.  PARTRIDGE, 
Judge  of  the  United  States  District  Court.     [17] 

Receipt  of  a  copy  of  the  within  is  hereby 

admitted  this  8th  day  of  May,  1923. 

J.  T.  WILLIAMS, 
U.  S.  Atty., 
Attorney  for  Respondents. 

[Endorsed]:  Filed  May  11,  1923.  Walter  B. 
Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk.     [18] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script on  Appeal. 
I,  Walter  B.  Maling,  Clerk  of  the  United  States 
District  Court,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  18 
pages,  numbered  from  1  to  18,  inclusive,  contain  a 
full,  true  and  correct  transcript  of  certain  records 
and  proceedings,  in  the  matter  of  Fong  You  Fook, 
on  habeas  corpus,  No.  17,789,  as  the  same  now 
remain  on  file  and  of  record  in  this  office;  said 
transcript  having  been  prepared  pursuant  to  and 
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in  accordance  with  the  praecipe  for  transcript  on 
appeal  (copy  of  which  is  embodied  herein)  and 
the  instructions  of  the  attorney  for  appellant 
herein. 

I  further  certify  that  the  cost  for  preparing  and 
certifying  the  foregoing  transcript  on  appeal  is  the 
sum  of  six  dollars  and  eighty-five  cents  ($6.85), 
and  that  the  same  has  been  paid  to  me  by  the 
attorney  for  appellant  herein. 

Annexed  hereto  is  the  original  citation  on  appeal 
issued  herein   (page  20). 

IN  WITNESS  WHEEEOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
this  24th  day  of  May,  A.  D.  1923. 

[Seal]  WALTER  B.  MALING, 

Clerk. 
By  C.  M.  Taylor, 
Deputy  Clerk.     [19] 


Citation  on  Appeal. 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  JOHN  D. 
NAGLE,    Commissioner    of    Immigration    for 
the  Port  of  San  Francisco,  and  to  JOHN  T. 
WILLIAMS,  Esq.,  United  States  District  At- 
torney, GREETING: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  holden  at  the 
City  of  San  Francisco,  in  the  State  of  California, 
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within  thirty  days  from  the  date  hereof,  pursuant 
to  an  order  allowing  an  appeal,  of  record  in  the 
Clerk's  Office  of  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Division,  wherein  Fong  You  Tun  and  Fong  You 
Fook  are  appellants  and  you  are  appellee,  to  show 
cause,  if  any  there  be,  why  the  decree  rendered 
against  the  said  appellants,  as  in  the  said  order 
allowing  appeal  mentioned,  should  not  he  corrected, 
and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  JOHN  S.  PAR- 
TE IDGE,  United  States  District  Judge  for  the 
Northern  District  of  California,  this  21st  day  of 
May,  A.  D.  1923. 

JOHN  S.  PARTRIDGE, 
United  States  District  Judge. 

[Endorsed]:  No.  17,789.  United  States  Dis- 
trict Court  for  the  Northern  District  of  California. 
Fong  You  Tun  and  Fong  You  Fook,  Appellants, 
vs.  John  D.  Nagle,  Commissioner  of  Immigration. 
Citation  on  Appeal.  Filed  May  22,  1923.  Walter 
B.  Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk. 
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Service  of  the  within  citation  by  copy  admitted 
this  22d  day  of  May,  1923. 

JOHN    T.    WILLIAMS, 
ALMA  M.  MEYERS, 

Attorneys  for  Appellee.     [20'| 


[Endorsed]:  No.  4039.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Fong 
You  Tun  and  Pong  You  Fook,  Appellants,  vs. 
John  D.  Nagle,  as  Commissioner  of  Immigration 
for  the  Port  of  San  Francisco,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  Southern 
Division  of  the  United  States  District  Court  for 
the  Northern  District  of  California,  First  Division. 
Filed  May  24,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


FoNG  You  Tun  and  Fong  You  Fook, 

Appellants, 

vs. 

John  D.  JSTagle^  as  Commissioner  of 
Immigration  for  the  Port  of  San 
Francisco, 

Appellee. 

BRIEF  FOR  APPELLANTS. 


> 


Dion  R.  Holm^ 

Attorney  for  Appellants. 
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No.  4039 


IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


FoNG  You  Tun  and  Fong  You  Fook^ 

Appellants^ 

vs. 

John  D.  Nagle^  as  Commissioner  of 
Immigration  for  tlie  Port  of  San 
Francisco, 

Appellee, 

BRIEF  FOR  APPELLANTS. 


> 


Statement  of  Facts. 

Fong  Foo,  a  person  of  Chinese  descent,  first  came 
to  the  United  States  in  1887.  He  made  a  trip  to 
China  November  26,  1907,  returning  to  the  United, 
States  January  22,  1910.  On  arriving  in  1910  Fong 
Foo  gave  the  details  as  to  his  family  in  China  to 
the  immigration  authorities,  saying  he  had  three 
sons,  Fong  You  Sam,  18  years  old,  who  was  an 
adopted  son,  and  with  whom  we  are  not  concerned, 
Fong  You  Fook,  two  years  old,  the  son  about  whom 
these  proceedings  revolve,  and  Fong  You  Mon,  one 
year  old.  A  third  son  was  born  to  the  wife  of 
Fong  Foo  a  few  months  after  the  latter  had  left 


China  for  the  United  States,  named  Fong  You 
Tun,  one  of  the  appellants  herein. 

On  October  12,  1922,  Pong  You  Tun,  Pong  You 
Mon,  and  Pong  You  Pook,  as  of  that  date  aged 
respectively  12,  13  and  14  years,  applied  at  the 
Port  of  San  Prancisco  for  admission  into  the 
United  States  as  sons  of  the  merchant.  Pong  Poo. 

The  testimony  of  the  father,  the  three  boys,  and 
a  person  named  Mar  Kim  was  taken  before  an 
Immigration  Inspector.  On  December  4,  1922,  the 
Commissioner  of  Immigration  at  Angel  Island 
denied  the  three  boys  the  right  to  enter  the  United 
States  on  the  ground  the  relationship  between  them 
and  Pong  Poo,  the  father,  was  not  established  to 
the  Commissioner's  satisfaction.  The  usual  ten 
days  were  allowed  to  produce  any  other  evidence 
tending  to  prove  the  relationship. 

Pong  Cheow,  an  additional  witness,  was  produced. 
His  testimony  was  taken  and  the  father  and  the 
boys  were  re-examined.  Thereafter,  on  January  17, 
1923,  the  Commissioner  of  Immigration  again  de- 
nied to  all  three  of  the  boys  the  right  to  enter  and 
an  appeal  was  perfected  to  the  Secretary  of  Labor 
on  January  20,  1923. 

The  decision  of  the  Commissioner  excluding  all 
three  of  the  boys  was  affirmed  by  the  Secretary 
of  Labor  on  March  5,  1923,  but  on  March  8,  1923, 
the  Secretary  of  Labor  reversed  his  decision  as 
to  Pong  You  Tun,  the  youngest  of  the  brothers, 
and  ordered  Pong  You  Mon  and  Pong  You  Pook 
deported. 


A  petition  for  writ  of  habeas  corpus  was  applied 
for  on  behalf  of  Fong  You  Fook.  The  matter  was 
argued  before  the  District  Court,  and  on  April  23, 
1923,  a  demurrer  to  the  writ  was  sustained.  From 
this  judgment  an  appeal  to  this  Honorable  Court 
was    perfected. 

There  was  no  application  for  a  writ  made  in  be- 
half of  Fong  You  Mon  who  was,  in  accordance  with 
the  Secretary  of  Labor's  decision,  deported  to 
China.  The  reason  for  not  applying  for  a  writ  in 
behalf  of  Fong  You  Mon  will  appear  in  the  argu- 
ment in  this  case. 

It  was  stipulated  (T.  R.  pages  18  and  19)  be- 
tween the  attorneys  for  the  appellee  and  appellants 
that  the  original  records  of  the  United  States 
Bureau  of  Immigration,  which  were  filed  as  Ap- 
pellee's Exhibits  in  the  District  Court,  might  be 
transferred  in  their  original  form  to  this  Court 
and  considered  part  of  the  record.  Reference  to 
these  exhibits  will  be  made  in  the  argument  giving 
the  exhibit  cited  an  initial  and  page  number. 


ARGUMENT. 

I. 

THE  HEARINGS  ACCOEDED  FONG  YOU  FOOK  WERE  UNFAIR 
AS  THE  SECRETARY  OF  LABOR  ADMITTED  FONG  YOU 
TUN  ON  THE  SAME  EVIDENCE  HE  EXCLUDED  FONG  YOU 
FOOK. 

The  foregoing  constitutes  the  only  point  involved 
in  this  case. 


The  evidence  consists  solely  of  the  testimony  of 
the  three  boys,  the  father  and  the  two  identifying 
witnesses.  The  only  basis  upon  which  a  decision 
denying  Fong  You  Fook  the  right  to  enter  this 
country  could  successfully  be  based,  would  be  upon 
discrepancies  developed  from  the  testimony  of  the 
witnesses. 

The  father's  status  as  a  merchant  is  conceded 
and  the  discrepancies  must  be  limited  to  the  ques- 
tions and  answers  pertaining  to  relationship,  which 
is  the  basis  of  the  decision  adverse  to  Fong  You 
Fook. 

The  records  before  the  Commissioner  of  Imimigra- 
tion  and  the  Secretary  of  Labor,  and  which  are 
before  this  Court,  consist  of  Appellee's  Exhibits 
initialed  A,  B,  C,  and  D.  Exhibit  A  is  the  only 
one  material  to  this  case. 

At  pages  41-43,  Exhibit  A,  Immigration  Inspec- 
tor Moore  who  first  heard  the  case,  pointed  out 
discrepancies  supposed  to  have  been  developed  out 
of  statements  made  by  Fong  You  Fook.  Inspec- 
tor Mayerson,  at  pages  45,  67  and  69  of  Exhibit 
A,  approved  of  the  discrepancies  pointed  out  by 
Inspector  Moore. 

The  Board  of  Review  at  Washington  and  the 
Secretary  of  Labor  found  Inspectors  Moore  and 
Mayerson  were  in  error  and  the  discrepancies  actu- 
ally resulted  from  misstatement  of  facts  by  Fong 
You  Mon,  the  brother,  who  was  deported  to  China. 


The   Secretary  of  Labor,   at  page   101,   Exhibit 

A,  approved  of  the  following  finding  of  the  Board 

of   Review : 

'^A  review  of  the  testimony  shows  that  the 
alleged  father  and  applicants  Fong  You  Fook 
and  Fong  You  Tun  are  in  substantial  agree- 
ment on  the  points  regarding  which  theif  were 
questioned,  the  discrepancies  resulting  from  a 
comparison  of  their  statements  and  those  of 
Fong  You  Mon.  From  this  circumstance,  coun- 
sel draws  the  conclusion  that  the  cases  of  Fong 
You  Fook  and  Fong  You  Tun  are  established, 
while  they  apparently  feel  that  there  is  some 
doubt  as  to  Fong  You  Mon.  The  Board  of 
Review,  however,  does  not  believe  it  is  justi- 
fied in  accepting  as  true  with  respect  to  two 
of  the  applicants  testimony  which  it  thinks  is 
clearly  discredited  by  discrepancies  developed 
when  their  statements  are  compared  with  those 
of  the  third.  It  regards  the  discrepancies  as 
material,  and  as  affecting  the  whole  case.  ^  ^  *" 

It  is  conceded  the  record  contains  discrepancies, 
but  the  discrepancies  and  conflicts  in  the  testimony 
are  not  from  the  result  of  the  testimony  given  by 
the  identifying  witnesses,  the  father,  Fong  You 
Tun,  or  Fong  You  Fook,  but  solely  by  misstatement 
of  facts  by  Fong  You  Mon, 

It  is  obvious  from  the  record  that  Fong  You 
Mon  failed,  even  for  a  boy  of  thirteen  (13)  years, 
to  meet  the  difficult  burden  of  proof  placed  on  him 
by  the  Immigration  laws,  of  establishing  his  right 
to  enter  this  country.  He  was  deported  to  China. 
No  effort  was  made  to  resort  to  the  courts  to  pre- 
vent his  deportation. 


By  reading  the  testimony  given  b}^  Fong  You 
Mon  it  appears  that  he  must  have  been  in  a  highly 
nervous  frame  of  mind  and  frightened  while  giv- 
ing his  testimony,  as  he  failed  to  answer  many 
simple  questions. 

It  is  not  contended  the  inspectors  conducting 
the  examinations  were  unfair  in  their  treatment 
of  Fong  You  Mon  as  it  was  recognized  the  fault 
rested  with  him  in  not  stating  the  facts  as  he  knew 
them. 

The  record  in  this  case  fails  to  disclose  where 
the  testimony  of  either  Fong  You  Fook  or  Fong 
You  Tun  was  in  conflict,  save  in  insignificant  de- 
tails, with  that  of  their  father  or  the  two  identify- 
ing witnesses.  This  statement  is  substantiated  by 
the  excerpt  from  the  finding  of  the  Board  of  Re- 
view, above  quoted,  and  which  was  made  on  March 
5,  1923,  and  approved  by  the  Secretary  of  Labor 
the  same  day.  While  it  was  held  in  the  findings 
last  referred  to,  that  the  father,  Fong  You  Fook 
and  Fong  You  Tun  ^^are  in  substantial  agreement 
on  the  points  regarding  which  they  were  ques- 
tioned'', yet  the  Board  of  Review  and  the  Secretary 
of  Labor  recommended  and  ordered  all  three  boys 
deported. 

The  decision  may  have  been  reached  on  the  theory 
the  erroneous  testimony  of  Fong  You  Mon  dis- 
credited the  evidence  of  Fong  You  Tun,  Fong  You 
Fook,  Fong  Foo  and  the  two  identifying  witnesses, 
or  it  may  have  been  based  on  that  portion  of  the 


decision  at  page  101  of  Exhibit  ^^A'',  reading  as  fol- 
lows: 

'^Biit,  if  the  mother  is  now  sixty  years  of 
age,  and  therefore,  about  forty-nine  in  1910 
and  forty-seven  when  the  first  applicant  was 
born,  at  which  time  the  alleged  father  was 
about  forty-eight  years  of  age,  it  is  deemed 
improbable  that  persons  of  their  ages  would 
become  the  parents  of  three  normal  children 
in  less  than  three  years." 

On  March  8,  1923,  the  same  Board  of  Review 
and  the  same  Secretary  of  Labor  reversed  their 
ruling  as  to  Fong  You  Tun.  The  following  excerpt 
from  their  findings  of  March  8,  1923,  is  to  be  found 
at  page  105,  Exhibit  A: 

Refers   to  Report  of  March   5,   1923,   and  then 

says : 

^^The  Board  of  Review,  after  again  going 
over  this  file  is  inclined  to  believe  that  the 
relationship,  so  far  as  Fong  You  Tun  is  con- 
cerned, may  be  regarded  as  reasonably  estab- 
lished. He  is  only  twelve  years  of  age,  and  a 
review  of  his  testimony  shows  that  he  has  made 
a  satisfactory  and  willing  witness  and  ha?-; 
testified  in  an  apparently  frank  manner.  His 
statements,  in  all  material  respects,  are  in 
agreement  with  those  of  his  alleged  father. 
TheAf  disagree  with  those  of  one  of  his  alleged 
brothers^  Fong  You  Mon^  in  some  essential 
particulars,  but  it  is  believed  that  these  dis- 
agreements, so  far  as  he  is  concerned,  may  be 
overlooked,  in  view  of  the  features  already 
set  forth  and  the  fact  that  there  is  a  striking 
and  convincing  resemblance  between  him  and 
his  alleged  father.  The  resemblance  is  regarded 
as  very  significant  and  as  indicating  a  proba- 
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bility  that  this  applicant  is  the  son  of  Pong 
Foo. 

^^It  is  recommended  that  the  previous  de- 
cision be  reversed,  so  far  as  Fong  You  Tun  is 
concerned,  and  his  appeal  be  sustained." 

From  the  foregoing  we  find  the  Board  of  Re- 
view and  the  Secretary  of  Labor  abandoned  the 
theories  of  exclusion  as  set  forth  in  their  findings 
of  March  5,  as  on  March  8,  1923,  they  found  Fong 
Foo  and  his  wife,  despite  their  age  in  1910,  could 
have  a  normal  child  born  who  is  now  twelve  (12) 
years  old,  and  the  discrepancies  of  testimony  oc- 
casioned by  comparing  the  evidence  of  the  third 
brother,  Fong  You  Mon,  did  not  discredit  the  testi- 
mony of  the  other  two  brothers. 

On  March  8,  1923,  the  youngest  son,  Fong  You 
Tun  was  ordered  landed.  The  only  difference  be- 
tween the  cases  of  the  brothers  Tun  and  Fook  is 
the  Secretary  of  Labor  held  the  photograph  of  Tun 
resembled  that  of  his  father. 

It  is  to  be  noted,  by  inadvertence,  a  picture  of 
Fong  You  Mon  was  not  in  the  record  presented 
to  the  Department  at  Washington.  Exhibit  A, 
pages  2,  80  and  87,  contain  the  photographs.  At 
page  87  the  Immigration  Inspector  solemnly  initials 
the  picture  of  Fong  You  Tun  as  that  of  Fong 
You  Mon,  and  as  a  matter  of  fact  it  was  a  picture 
of  Fong  You  Tun. 

In  answer  to  the  finding  that  the  picture  of  Fong 
You  Tun  resembled  that  of  the  father's  being  a 


sufficient  groimd  to  differentiate  Tun's  case  from 
Fook's,  it  is  sufficient  to  say  the  Chinese  Exclusion 
Act  does  not  contain  any  provision  requiring  an 
applicant  to  look  like  his  parents,  was  never  so 
construed,  and  would  be  absurd  and  unlawful  to 
demand  such  a  requirement  of  an  applicant  for 
admission. 

The  authorities  determining  what  constitutes  a 
fair  and  what  an  unfair  hearing  by  the  Immigra- 
tion Authorities,  have  so  frequently  been  brought  to 
this  Court's  attention  a  mere  reference  to  the  cita- 
tions will  be  made. 

Rule  9,  Sub.  1 — Rules  Governing  The  Ad- 
mission of  Chinese — U.  S.  Dept.  Labor,  apply- 
ing the  decision  in 

176  U.  S.  459 
(holding  Chinese  of  the  Exempt  class  entitled 
to  bring  to  the  United  States  their  children). 
Sub.  2  of  Rule  9  provides  'Hhere  shall  be  ex- 
acted convincing  proof  of  the  relationship." 

Fong  Foo  is  of  the  exempt  class  and  the  evidence 
introduced  in  behalf  of  Fong  Fook  was  determined 
by  the  Secretary  of  Labor  to  be  in  substantial  agree- 
ment on  the  points  regarding  which  he  was  ques- 
tioned with  all  the  other  witnesses  introduced,  ex- 
cept Fong  You  Mon;  (and  by  admitting  Fong  Tun 
showed  this  was  unnecessary)  we  contend  met  the 
burden  of  proof  imposed  on  him. 

No  evidence  was  introduced  to  disprove  the  re- 
lationship between  Fong  Foo  and  Fong  You  Fook. 
The  following  cases  hold  there  must  be  some  sup- 
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porting  evidence  to  sustain  an  adverse  decision  to 
an  applicant. 

Whitefield  v.  Hanges,  222  Fed.  745; 

U.  S.  V.  Fong  On,  240  Fed.  234; 

Aug  Chew  Lung  v.  Burnett,  232  Fed.  853 ; 

Chan  Kan  v.  U.  S.,  232  Fed.  855. 

Disregarding  evidence  of  a  conclusive  character 
is  an  abuse  of  discretion  and  constitutes  an  un- 
fair hearing. 

Tang  Tun  v.  Edsell,  223  U.  S.  673; 

Low  Wah  Suey  v.  Backus,  225  U.  S.  460; 

Zakonite  v.  Wolf,  226  U.  S.  272. 

It  is  respectfully  contended  that  the  hearings 
accorded  Fong  You  Fook  were  unfair  as  there 
was  no  evidence  introduced  to  disprove  his  claim, 
and  the  Secretary  of  Labor  admitted  Fong  You 
Tun  on  the  identical  evidence  he  excluded  Fong 
You  Fook. 

Dated,  San  Francisco, 
September  15,  1923. 

Respectfully  submitted, 
Dion  R.  Holm, 

Attorney  for  Appellants, 
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STATEMENT  OF  FACTS. 

The  facts  in  this  case  are  that  on  November  26, 
1907,  Fong  Foo,  the  alleged  father  of  applicant  Fong 
Yon  Fook,  left  this  country  on  a  visit  to  China, 
returning  to  the  United  States  on  January  22,  1910. 
It  thus  appears  he  was  in  China  at  the  most  for  a 
period  of  two  years.  The  claim  is  made  that  two  of 
the  three  boys  who  sought  admission  as  his  sons  were 
born  while  he  was  in  China  and  the  third  shortly 
after  his  return.    All  three  are  alleged  to  be  full 


brothers  born  of  a  mother  past  47  years  of  age  at 
the  time  of  the  birth  of  the  eldest  of  the  three.  The 
youngest  of  the  three  boys  was  landed,  the  eldest 
was  excluded  and  deported,  the  third  applied  to  the 
Court  to  obtain  admission  and  is  appealing  from 
the  decision  of  the  District  Court  upholding  the  ex- 
cluding decision  of  the  Immigration  authorities.  The 
claim  made  is  that  he  was  denied  admission  on  the 
same  evidence  upon  which  the  youngest  was  ad- 
mitted. 

The  fact  is  that  the  testimony  of  the  alleged  father, 
the  applicant  and  Pong  You  Tun,  the  landed  son, 
is  to  the  effect  that  the  paternal  grandmother,  whose 
name  is  said  to  be  Ng  Shee,  of  the  age  of  80  years, 
is  alive  and  residing  in  the  house  in  China  from 
which  the  boys  have  just  come.  Further  they  state 
that  the  village  from  which  they  came  is  said  to  have 
only  two  houses,  one  occupied  by  themselves  and 
the  other  by  one  Fong  Sue  Ngee  whose  wife  is  said 
to  have  died  last  year.  Fong  You  Mun,  the  one  ex- 
cluded and  deported,  states  that  the  paternal  grand- 
parents are  dead  and  that  he  has  never  seen  his  pa- 
ternal grandmother,  and  that  he  never  saw  the  wife 
of  Fong  Sue  Ngee.  These  two  conflicting  statements 
in  the  testimony  of  the  alleged  sons  are  merely  two 
instances  of  discrepancies  in  the  record  concerning 
matters  about  which  they  could  not  be  presumed  to 
be  mistaken. 

The  cases  of  Fong  You  Fook,  Fong  You  Mun  and 
Fong  You  Tun  were  regularly  heard  and  decided  by 


the  Immigration  authorities  at  the  port  of  San  Fran- 
cisco and  from  the  adverse  findings  of  the  port  of- 
ficers appeal  was  taken  to  the  Secretary  of  Labor. 
The  Secretary  on  first  consideration  of  the  evidence 
sustained  the  findings  of  the  port  officers  and  or- 
dered the  three  applicants  excluded.  Three  days 
later,  the  Secretary  amended  his  decision  and  or- 
dered the  admission  of  Pong  You  Tun,  the  young- 
est of  the  applicants,  and  ordered  the  exclusion  of 
the  other  two.  It  is  conceded  by  counsel  that  the  ex- 
clusion of  applicant  Fong  You  Mun  was  entirely 
proper,  it  appearing  that  there  were  material  dis- 
crepancies between  his  testimony  and  that  of  his  al- 
leged brothers  and  alleged  father.  Counsel  contends 
that  the  hearings  accorded  Fong  You  Fook  were  un- 
fair for  the  reason  that  no  evidence  was  introduced 
to  disprove  his  claim  and  secondly  that  the  Secre- 
tary admitted  Fong  You  Tun  on  the  identical  evi- 
dence on  which  he  excluded  Fong  You  Fook.  The 
question  therefore  is,  did  the  Immigration  authori- 
ties deny  the  admission  of  Fong  You  Fook  on  the 
identical  evidence  on  which  they  admitted  Fong  You 
Tun? 

ARGUMENT. 

The  hearings  before  the  Immigration  officials  were 
fair  and  the  findings  thereon  are  supported  hy  the 
evidence. 

Manifestly  the  decision  of  the  Secretary  was  un- 
fair, if  as  counsel  contends,  it  was  predicated  on  the 
same  and  identical  evidence  in  each  case,  and  it  is 


on  this  contention  that  the  case  must  stand  or  fall. 
It  is  pertinent  then  to  examine  the  record  to  deter- 
mine why  the  Secretary,  after  first  entering  a  find- 
ing, excluding  Fong  You  Tun,  later  rendered  a  find- 
ing granting  him  admission.  The  Secretary's  reasons 
are  set  forth  in  report  of  March  5,  1923  (Ex.  A), 
reading  as  follows: 

^^The  Board  of  Review,  after  again  going 
over  his  file  is  inclined  to  believe  that  the  rela- 
tionship, so  far  as  Fong  You  Tun  is  concerned, 
may  be  regarded  as  reasonably  established.  He 
is  only  twelve  years  of  age,  and  a  review  of  his 
testimony  shows  that  he  has  made  a  satisfac- 
tory and  willing  witness  and  has  testified  in  an 
apparently  frank  manner.  His  statements,  in 
all  material  respects,  are  in  agreement  with 
those  of  his  alleged  father.  They  disagree  with 
those  of  one  of  his  alleged  brothers,  Fong  You 
Mon,  in  some  essential  particulars,  but  it  is  be- 
lieved that  these  disagreements,  so  far  as  he  is 
concerned,  may  he  overlooked,  in  view  of  the 
features  already  set  forth  and  the  fact  that  there 
is  a  striking  and  convincing  resemblance  be- 
tween him  and  his  alleged  father.  The  resem- 
blance is  regarded  as  very  significant  and  as  in- 
dicating a  probability  that  this  applicant  is  the 
son  of  Fong  Foo/' 

In  the  determination  of  relationship  physical 
comparisons  between  persons  claiming  kinship  is 
competent  and  material  evidence. 

His  Honor,  Judge  Dietrich,  in  the  case  of  Ex  Parte 
Chooey  Dee  Ying,  214  Fed.  873,  said : 


^'It  cannot  be  doubted  that  such  comparison 
is  competent  and  may  disclose  most  convincing 
evidence  of  kinship,  especially  where  the  rela- 
tionship is  that  of  father  and  son.'' 

Numerous  cases  in  point  have  been  before  the 
State  Courts,  as  follows: 

State  vs.  Woodruff,  67  N.  C.  89-92 

Gaunt  vs.  State,  50  N.  Y.  Law.  490 

Jones  vs.  Jones,  45  Md.  144  (152) 

State  vs.  Saidell,  70  N.  H.  174, 176 

State  vs.  Danforth,  73  N.  H.  215 

State  vs.  Smith,  54  Iowa,  104,  105 

Finnegan  v.  Dugan,  14  Allen,  96  Mass.  197 

In  Re  Jessup,  81  Cal.  408-418 

Kelly  V.  State,  133  Ala.  195-198 

Gilmanton  v.  Ham,  38  N.  H.  108-113 

Douglass  Peerage  case,  2  Harger  Collect  Jurid 
402 

2  Wigmore  on  Evidence,  1150-1154,  and 

Ex  parte  Chooey  Dee  Ying,  214  Fed.  873, 

from  which  the  following  language  is  quoted : 

^^  Physical  comparison  between  applicant  and 
father  is  competent  and  material  evidence. ' ' 

Thus  it  is  disclosed  by  the  Court  that  the  Secretary 
did  have  before  him  evidence  in  the  case  of  Fong 
You  Tun  sufficient  in  his  opinion,  to  turn  the  scale 
in  favor  of  his  admission.  No  such  evidence  existed 
in  favor  of  appellant  herein. 


The  record  discloses  that  fabricated  testimony  had 
been  introduced  which  put  the  whole  case  of  the 
parties  on  whose  behalf  it  was  offered  under  suspicion 
and  which  caused  the  Secretary  to  reject  the  testi- 
mony offered  to  establish  the  claimed  relationship. 
In  Soo  Hoo  Doo  Hon  vs.  Johnson,  281  Fed.  870,  the 
Court  said : 

''Proof  that  fabricated  testimony  has  been  in- 
troduced does  much  more  than  merely  discredit 
the  witness  involved;  it  puts  the  whole  case  of 
the  party  on  whose  behalf  it  was  offered  under 
suspicion.  In  this  instance  the  immigration  tri- 
bunals were  quite  within  their  rights  in  rejecting 
the  testimony  of  both  the  applicant  and  his  al- 
leged father,  and  it  does  not  seem  to  me  that  un- 
der the  circumstances  disclosed  they  acted  arbi- 
trarily and  unfairly  in  refusing  to  accept  the 
testimony  of  the  other  witnesses  as  establishing 
the  applicant's  parentage  as  claimed  by  him." 

Also  the  following  language  found  in  the  case  en- 
titled Wong  Foo  and  Wong  Ding,  Dist.  Court  No. 
15984  is  pertinent  here : 

''If  an  alien,  domiciled  here,  attempt  to  per- 
petrate a  fraud  upon  the  Government,  he  is  not 
in  a  position  to  complain,  if  later  claims  by  him 
supported  chiefly  by  his  own  statements  and  that 
of  another  who  participated  in  the  fraud,  are 
rejected.  Counsel  calls  this  penalizing  him.  But 
while  it  may  have  that  effect  such  effect  is  in- 
cidental. The  real  fact  is  that  his  statements 
and  the  statements  of  such  other  are  so  discred- 


ited  that  reliance  cannot  be  placed  therein.  Any 
other  rule,  except  that  based  upon  the  good  faith 
of  the  domiciled  alien  and  the  sons  that  he  brings 
into  the  country  would  place  a  premium  on  per- 
jury/' 

Notwithstanding  the  fact  that  the  Immigration 
authorities  were  convinced  that  the  case  of  Fong  You 
Mun  was  fraudulent  and  that  the  others  claiming 
to  be  members  of  the  same  family  were  parties  to 
the  fraud,  and  that  suspicion  and  doubt  as  to  the 
existence  of  the  claimed  relationship  of  Pong  You 
Fook  and  Fong  You  Tun  immediately  arose,  notwith- 
standing this,  however,  an  examination  and  compari- 
son of  the  photographs  of  Fong  You  Tun  and  of  his 
alleged  father  Fong  Fook  brought  to  the  Secretary 
the  conviction  that  the  two  were  nevertheless  father 
and  son,  and  thus  the  finding  that  '^the  disagree- 
ments, so  far  as  this  applicant  is  concerned,  will  be 
overlooked  in  view  of  the  striking  and  convincing 
resemblance  existing  between  them."  Whether  the 
Secretary  was  right  or  wrong  in  reaching  this  con- 
clusion is  immaterial. 

This  Court  speaking  through  his  Honor  Judge 
Morrow,  in  White  vs.  Gregory,  213  Fed.  768,  says: 

^^In  reaching  this  conclusion  the  officers  gave 
the  aliens  the  hearing  provided  by  the  statute. 
This  is  as  far  as  the  Court  can  go  in  examining 
such  proceedings.  It  will  not  inquire  into  the 
sufficiency  of  probative  facts,  or  consider  the 
reasons  for  the  conclusions  reached  by  the  of- 
cers." 
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Because  of  the  character  of  the  evidence  and  the 
contradictions  and  discrepancies  therein  the  Secre- 
tary of  Labor  was  called  upon  to  exercise  his  discre- 
tion in  a  determination  of  the  matter  before  him. 

^^The  exercise  of  an  honest  judgment,  how- 
ever erroneous  it  may  appear  to  be,  is  not  an 
abuse  of  discretion.  Abuse  of  discretion  and 
especially  gross  and  palpable  abuse  of  discretion, 
which  terms  are  ordinarily  employed  to  justify 
an  interference  with  the  exercise  of  discretion- 
ary power,  implies  not  merely  error  of  judgment, 
but  perversity  of  will,  passion,  prejudice,  par- 
tiality or  moral  delinquency.  29  N.  Y.  418,  431." 
1  C.  J.  372. 

It  appears  from  the  record  that  the  Secretary  took 
pains  to  do  these  applicants  full  justice  for  after  his 
decision  had  been  rendered,  the  record  was  again 
gone  over  and  it  was  then  discovered  that  the  appli- 
cant Fong  You  Tun  bore  a  strong  resemblance  to  his 
alleged  father.  It  appears,  however,  that  his  review 
of  the  record  did  not  lead  him  to  reverse  his  finding 
as  to  the  other  two  applicants. 

The  remarks  in  CMn  Yow  vs.  United  States,  208 
U.  S.  8,  11,  are  in  point  to  meet  the  contention  of 
counsel  that  no  evidence  was  introduced  to  disprove 
Fong  You  Fook's  claim.  It  is  there  said: 

^^It  must  not  be  supposed  that  the  mere  alle- 
gation of  the  facts  opens  the  merits  of  the  case, 
whether  those  facts  are  proved  or  not.    And  by 
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way  of  caution,  we  may  add  that  jurisdiction 
would  not  be  established  simply  by  proving  that 
the  commissioner  and  the  Department  of  Com- 
merce and  Labor  did  not  accept  certain  sworn 
statements  as  true,  even  though  no  contrary  or 
impeaching  testimony  was  adduced." 

In  the  exercise  of  his  discretion  the  Secretary  de- 
cided the  case  in  favor  of  one  and  against  the  other 
two  applicants.  There  being  evidence  to  support  the 
findings,  his  decision  is  not  subject  to  judicial  re- 
view under  the  well  settled  rule  that  courts  cannot 
review  an  order  of  the  Immigration  authorities  ex- 
cluding a  Chinese  person  where  there  is  any  evi- 
dence to  support  the  decision. 

Ex  Parte  Ng  Kwack  Kang,  233  Fed  478 

Frick  vs.  Lewis,  195  Fed.  693 

Ex  Parte  Kusuki  Sata,  215  Fed.  173 

U.  S,  vs.  Howe,  235  Fed.  990 

Ex  Parte  Chin  Doe  Tung,  236  Fed.  1017 

Lam  Fung  You  vs.  Frick,  233  Fed.  393 

It  is  contended  that  the  Secretary  of  Labor  in  the 
present  case  acted  within  the  scope  of  the  discretion- 
ary powers  committed  to  him.  Such  being  the  case 
his  order,  within  the  authority  of  the  statute,  is  final. 

It  is  therefore  respectfully  submitted  that  the 
hearings  accorded  Fong  You  Fook  were  regular  and 
fair  in  all  respects,  and  that  the  decision  of  the  Secre- 
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tary  of  Labor  excluding  him  from  admission  to  the 
United  States  is  supported  by  the  evidence. 

Dated:   San  Francisco,  California, 
October  31,  1923. 

Respectfully  submitted, 

JOHN  T.  WILLIAMS, 

United  States  Attorney, 

ALMA  M.  MYERS, 

Asst,  United  States  Attorney, 

Attorneys  for  Appellee, 
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In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.  E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 

Plaintiff, 

vs. 

EDWIN  R.  POST,  Doing  Business  Under  the 
Firm  Name  and  Style  of  EDWIN  R.  POST 
COMPANY;  EDNA  S.  POST,  Wife  of  ED- 
WIN R.  POST;  VALLEY  FARMS 
WATER  COMPANY,  a  Corporation; 
MOSE  DRACHMAN,  as  Receiver  of  the 
Property  and  Effects  of  EDWIN  R.  POST, 
and  VALLEY  FARMS  WATER  COM- 
PANY, a  Corporation;  ALBERT  STEIN- 
FELD,  BETTINA  V.  STEINFELD,  Wife 
of  ALBERT  STEINFELD;  FIDELITY 
SAVINGS  &  LOAN  ASSOCIATION,  a 
Corporation;  and  PIMA  FARMS  COM- 
PANY, a  Corporation, 

Defendants. 


2  1\  M,  Caldwell  vs. 

Second  Amended  Complaint. 

The  plaintiff  T.  M.  Caldwell,  by  his  solicitors 
Armstrong,  Lewis  &  Kramer  and  James  R.  Moore, 
by  leave  of  Court  first  had  and  obtained,  files  this, 
his  second  amended  complaint,  and  for  cause  of 
action  against  the  defendants  and  each  of  them,  al- 
leges : 

I. 

That  at  all  times  herein  mentioned  Edwin  R. 
Post  was  doing  business  under  the  firm  name  and 
style  of  Edwin  R.  Post  Company;  that  the  Valley 
Farms  Water  Company  is  an  Arizona  corporation, 
having  its  principal  office  and  place  of  business  in 
the  City  of  Tucson,  State  of  Arizona;  that  Albert 
Steinfeld  and  Mose  Drachman  were  by  this  Hon- 
orable Court,  in  that  certain  cause  now  pending 
therein,  entitled  ^^  Western  Machinery  Company,  a 
corporation,  and  Reuben  R.  Schweitzer,  plaintiffs, 
vs.  Edwin  R.  Post  and  Valley  Farms  Water  Com- 
pany, a  corporation,  defendants,''  appearing  on 
the  docket  of  this  [1*]  court  as  Tucson-Equity 
No.  94,  appointed  receivers  of  the  properties  and 
effects  of  the  defendants,  Valley  Farms  Water 
Company  and  Edwin  R.  Post,  including  the  prop- 
erty hereinafter  described;  that  the  said  Albert 
Steinfeld  has  heretofore  resigned  his  office  as  such 
receiver  and  the  defendant  Mose  Drachman  is  now 
the  duly  appointed,  qualified  and  acting  receiver 
thereof;  that   the   property,  canals,   water  ditches 
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and  irrigation  system  hereinafter  described  and 
upon  which  the  plaintiff  claims  a  lien  for  the  fore- 
closure of  which  this  action  is  brought,  is  now  in 
the  possession  of  the  said  Mose  Drachman,  receiver 
as  aforesaid,  and  through  said  receiver  in  the  posses- 
sion, control  and  under  the  direction  of  this  Honor- 
able Court ;  that  the  Fidelity  Savings  &  Loan  Asso- 
ciation is  a  California  corporation  and  has  its 
principal  office  and  place  of  business  in  Los  An- 
geles, State  aforesaid;  that  the  Pima  Farms  Com- 
pany is  an  Arizona  corporation,  having  its  prin- 
cipal office  and  place  of  business  in  Tucson,  State 
aforesaid. 

II. 
That  on  and  prior  to  the  16th  day  of  October, 
1919,  and  at  all  times  subsequent  thereto  up  to  and 
including  the  date  of  the  filing  of  the  original  com- 
plaint in  this  cause,  the  defendants  Edwin  E.  Post, 
Edna  S.  Post,  Valley  Farms  Water  Company,  Al- 
bert Steinfeld  and  Bettina  V.  Steinfeld,  were  own- 
ers and  in  possession  of  the  following  described 
canals  and  water  ditches,  sometimes  known  as  the 
Valley  Farms  Water  Company  project  or  system, 
and  also  known  as  the  Santa  Cruz  Valley  Farms 
project,  and  Post  project,  situated  in  the  County 
of  Pima,  State  of  Arizona,  and  described  as  begin- 
ning approximately  nine  miles  northwest  of  Tuc- 
son, County  and  State  aforesaid,  and  running 
thence  [2]  west  along  the  Southern  Pacific  Rail- 
road to  the  Pinal  County  line,  including  all  of  its 
rights  of  way,  bed  and  banks  and  lands  used  in 
connection  therewith,  and  its  flumes,  culverts,  gates, 
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dams,  wells,  pumps  and  pumping  plant  supplying 
and  intending  to  supply  the  said  canals  and  water 
ditches  with  water,  and  to  be  used  therewith  for 
the  irrigation  of  lands  owned  by  the  defendants 
and  in  their  possession  known  as  the  Post  project, 
also  Valley  Farms  Water  Company  project,  and 
also  as  Santa  Cruz  Valley  Farms  project,  the 
same  constituting  an  entire  connected  and  related 
system  of  irrigation  for  said  lands.  That  the  said 
Edwin  R.  Post  on  and  prior  to  the  16th  of  October, 
1919,  and  at  all  times  subsequent  thereto,  and  until 
the  filing  of  the  original  complaint  herein,  had 
charge  or  control  of  the  construction  of  said  canals, 
water  ditches,  flumes,  culverts,  gates,  dams,  wells, 
pumps  and  pumping  plants,  with  the  knowledge 
and  consent  of  the  other  defendants  named  in  this 
paragraph. 

Ill 
That  on,  to  wit,  the  16th  day  of  October,  1919, 
the  plaintiff  entered  into  a  written  contract  with 
the  defendant  Edwin  R.  Post  acting  for  himself 
individually  and  as  agent  for  the  defendants  named 
in  the  preceding  paragraph  for  the  furnishing  of 
the  labor  of  certain  horses  and  mules,  and  of  cer- 
tain machinery,  fixtures  and  tools  to  be  used  in  the 
construction  of  said  canals  and  water  ditches  and 
other  works  and  structures  as  aforesaid,  which 
contract  is  in  words  and  figures  as  follows,  to  wit: 

^^  AGREEMENT. 
THIS    AGREEMENT,   made   and   entered   into 
this   16th   day   of   October,   1919,   by   and   between 
T.  M.  CALDWELL  of  Phoenix,  Arizona,  as  party 
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of  the  first  part,  and  E.  E.  POST  of  Tucson,  Ari- 
zona, as  party  of  the  second  part, 

WITNESSETH,  That     [3] 

WHEREAS,  the  party  of  the  first  part  is  the 
owner  of  the  livestock  and  other  personal  prop- 
erty hereinafter  and  more  particularly  described 
and  is  desirous  of  letting  the  use  thereof  to  the 
party  of  the  second  part  at  the  rental  and  upon  the 
terms  and  conditions  hereinafter  set  forth;  and 

WHEREAS,  the  party  of  the  second  part  is  de- 
sirous of  hiring  the  use  of  said  propert}^  at  such 
rental  and  upon  such  terms  and  conditions; 

NOW  THEREFORE,  in  consideration  of  these 
premises,  and  of  the  sum  of  One  (1)  Dollar,  lawful 
money  of  the  United  States,  each  to  the  other  of 
the  parties  hereto  paid,  the  receipt  whereof  is 
hereby  acknowledged,  and  in  consideration  of  the 
premises  and  covenants  of  each  of  the  parties 
hereto  hereinafter  contained  and  by  them  here- 
after to  be  kept  and  performed,  it  is  agreed  as  fol- 
lows, to  wit: 

1.  That  the  said  party  of  the  first  part  does 
hereby  let  the  use  and  deliver  possession  f.  o.  b. 
the  cars  at  Phoenix,  Maricopa  County,  Arizona, 
to  the  said  party  of  the  second  part,  and  the  said 
party  of  the  second  part  does  hereby  hire  the  use 
and  shall  receive  possession  f.  o.  b.  the  cars  at 
Phoenix  aforesaid  from  the  said  party  of  the  first 
part,  the  following  described  property  at  the  fol- 
lowing designated  rental,  to  wit: 
24  or  more  teams  of  mules  and  harness  therefor, 
at  $30.00  per  mo.  per  team; 
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12  or  more  Fresno  scrapers  at  $7.50  per  mo.  per 

scraper ; 
2  or  more  plows  at  $7.50  per  mo.  per  plow; 
4  or  more  2-liorse  Fresno  scrapers  at  $7.50  per  mo. 

per  scraper; 
6  or  more  12x14  feet  tents  at  $5.00  per  mo.  per 

tent ; 
Mess  equipment  for  30  or  more  men  at  $1.00  per  mo, 

per  man; 
4  or  more  wagons  at  $12.50  per  mo.  per  wagon ; 
Necessary    blacksmith    equipment    at    $20.00    per 

month. 
The    foregoing    specifically   mentioned    amount    of 
property   being   the   minimum   amount   usable 
hereunder,  and  any  additional  amount  of  any 
thereof  shall  be  furnished  as  aforesaid  by  the 
party  of  the  first  part  to  and  on  the  demand  of 
the  party  of  the  second  part ;  provided  the  first 
party  be  not  required  to  furnish  more  than  80 
head  of  mules  altogether  with  equipment  there- 
for and  upon  not  less  than  two  weeks  notice. 
2.     The  party  of  the  first  part  shall  purchase  of 
the  party  of  the  second  part  not  less  than  forty 
(40)   acres  of  the  land  comprising  the  enterprise 
of  the  party  of  the  second  part;  such  land  being 
either  that  certain  50  acre  tract  known  and  de- 
scribed as  ,  and  which  has  been  hereto- 
fore examined  and  designated  as  preferable  by  the 
first  party;  or  any  other  40  acre  tract  in  said  pro- 
ject remaining  unsold  by  October  20th,  1919,  and 
which  the  first  party  may  select  on  or  before  Octo- 
ber 20th,  1919,  the  price  of  the  tract  being  $150.00 
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per  acre,  with  good  and  perfect  title  and  accompa- 
nied by  the  Valley  Farms  "Water  Co.  contract  in 
the  form  now  used  for  water  contracts  for  water 
for  said  project,  and  the  regularly  printed  forms 
of  the  party  of  the  second  part  shall  be  used  in  the 
matter  of  the  purchase,  sale  and  conveyance  of  and 
the  water  respecting  such  land;     [4] 

3.  The  party  of  the  second  part  shall  defray  the 
expense  of  the  transportation  of  said  property, 
after  same  shall  be  aboard  the  cars,  from  the  load- 
ing point  at  Phoenix  to  the  place  where  the  said 
party  of  th^  second  part  shall  establish  his  first 
camp; 

4.  Said  property  shall  be  in  good  workable  and 
usable  condition  upon  arrival  at  said  first  camp, 
and  said  party  of  the  second  part  shall  be  in  no 
wise  liable  or  responsible  for  any  injury  whatever 
occurring  to  any  of  said  property  en  route  and 
prior  to  such  arrival; 

5.  The  party  of  the  second  part  shall  pay  and 
be  liable  for  all  the  necessary  feeding  and  care  of 
the  live  stock  and  the  care,  repair  and  upkeep 
of  the  implements  and  other  of  said  property,  and, 
excepting  usual  and  ordinary  wear  and  tear  and 
acts  of  God  and  the  death  of  live  stock  from  natural 
cause,  said  party  of  the  second  part  shall  re-deliver 
said  property  to  said  party  of  the  first  part  in  as 
good  condition  as  when  delivered  and  received,  and 
such  re-delivery  shall  be  made  on  cars  at  nearest 
shipping  point  by  said  party  of  the  second  part, 
if  said  first  party  so  requests; 
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6.  The  rental  provided  for  in  condition  1  hereof 
shall  be  payable  as  follows,  to  wit:  $400.00  per 
month  thereof  shall  be  retained  and  applied  by 
the  said  party  of  the  second  part  toward  and  on 
account  of  the  payment  of  the  purchase  price  of 
the  land  being  purchased  by  the  party  of  the  first 
part  from  the  party  of  the  second  part,  as  men- 
tioned in  condition  2  hereof,  during  the  life  of 
this  agreement,  unless  said  payments  shall  sooner 
complete  such  purchase;  no  rental  payment  shall 
be  made  until  sixty  (60)  days  next  after  the  sign- 
ing of  this  agreement  and  the  arrival  of  said  prop- 
erty on  the  lands  of  said  party  of  the  second  part, 
but  within  five  (5)  days  after  the  end  of  said  sixty 
(60)  day  period  settlement  and  deductions  shall 
be  made  for  the  said  period;  thereafter  said  de- 
ductions for  land  payments  and  settlements  for 
rentals  shall  be  made  on  or  before  the  5th  day  of 
each  month  for  the  calendar  month  next  thereto- 
fore preceding;  and  this  agreement  shall  continue 
in  force  and  effect  until  the  rentals  hereunder  shall 
aggregate  not  less  than  the  total  sum  of  six  thou- 
sand ($6,000)  dollars,  but  it  may  be  continued  for 
such  period  of  additional  time  as  the  said  party  of 
the  second  part  shall  require  the  use  of  said  prop- 
erty ; 

7.  All  live  stock  dying  or  becoming  unusablei 
from  other  than  natural  cause  shall  be  paid  for  by 
the  said  party  of  the  second  part  at  the  rate  of 
j$150.00  per  head; 

8.  All  live  stock  dying  or  becoming  unusable 
from  natural  causes,  and  all  such  of  the  other  prop- 
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erty  as  shall  by  ordinary  and  usual  wear  and  tear 
in  due  course  wear  out  and  become  unusable,  shall, 
upon  demand  of  party  of  the  second  part,  be  re- 
placed by  the  said  party  of  the  first  part; 

9.  This  agreement  and  all  of  the  terms  and 
conditions  hereof  shall  be  and  hereby  are  made 
binding  upon  the  heirs  and  assigns  of  the  parties 
hereto. 

IN  WITNESS  WHEREOF,  the  parties  hereto 
have  hereunto  set  their  hands  the  day  and  year  - 
first  hereinabove  mentioned. 

T.  M.  CALDWELL. 
EDWIN      POST."     [5] 

That  subsequently  and  on,  to  wit,  the  first  day  of 
April,  1920,  a  further  and  supplemental  agreement 
in  writing  was  entered  into  between  the  plaintiff 
and  the  defendant  Edwin  R.  Post,  acting  for  him- 
self individually  and  as  agent  for  the  defendants 
named  in  the  preceding  paragraph,  by  which  it  was 
agreed  that  the  labor  of  certain  horses  and  mules 
and  the  machinery,  fixtures  and  tools  described  in 
the  contract  of  October  16,  1919,  above  set  forth, 
was  to  be  further  used  by  the  said  Post  in  and 
upon  the  construction  of  said  canals  and  water 
ditches  and  other  works  and  structures  as  afore- 
said, upon  the  same  terms  and  conditions  as  pro- 
vided in  said  original  written  contract  of  October 
16,  1919,  which  said  written  agreement  of  April  1, 
1920,  is  in  words  and  figures  as  follows,  to  wit : 

'^AGREEMENT. 
THIS   AGREEMENT,   made   and   entered   into 
this  first  day  of  April,  1920,  by  and  between  T.  M. 
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CALDWELL,  of  Phoenix,  Arizona,  as  party  of  the 
first  part,  and  EDWIN  R.  POST,  of  Tucson,  Ari- 
zona, as  party  of  the  second  part,  WITNESSETH: 
That, 

WHEREAS  under  date  of  October  16,  1919,  a 
contract  was  entered  into  by  the  parties  above 
noted,  covering  the  rental  by  party  of  the 
first  part  to  party  of  the  second  part  of  stock  and 
grading  equipment,  and 

WHEREAS  the  agreement  above  referred  to 
did  not  state  any  specified  time  during  which  this 
stock  shall  be  available  for  use  by  party  of  the 
second  part  and  whereas  the  party  of  the  second 
part  desires  to  continue  the  use  of  this  stock  until 
the  first  of  June,  1920,  and  for  a  longer  period  pro- 
vided party  of  the  second  part  has  other  work 
which  it  is  desired  to  use  this  stock  for. 

NOW,  THEREFORE,  in  the  consideration  of 
these  premises  and  of  the  sum  of  One  Dollar,  law- 
ful money  of  the  United  States  each  to  the  other  of 
the  parties  hereto  paid,  the  receipt  whereof  is 
hereby  acknowledged,  and  in  consideration  of  the 
promises  and  covenants  of  each  of  the  parties 
hereto  hereinafter  contained  and  by  them  here- 
after to  be  kept  and  performed,  it  is  agreed  as 
follows,  to  wit: 

First:  That  the  party  of  the  first  part  will  rent 
to  the  party  of  the  second  part,  under  the  same 
terms  and  conditions  as  are  embodied  in  the  agree- 
ment of  October  16,  1919,  the  stock  and  equipment 
now  in  the  possession  of  the  party  of  the  second 
part  until  the  first  of  June,  and  for  such  longer 
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period  as  may  be  necessary  to  complete  the  con- 
struction work  remaining  to  be  done  on  that  por- 
tion of  the  Santa  Cruz  Valley  [6]  Farms  pro- 
ject lying  south  and  east  of  the  syphon  crossing 
of  the  Santa  Cruz  River,  a  short  distance  above 
Rillito. 

The  party  of  the  second  part  agrees  to  keep  the 
stock  and  equipment  of  the  party  of  the  first  part 
now  in  his  possession  under  the  same_  terms  and 
conditions  as  provided  for  in  the  agreement  of 
October  16,  1919,  until  June  first,  1920,  and  for 
such  longer  period  as  may  be  necessary  to  complete 
that  portion  of  the  construction  work  on  the  Santa 
Cruz  Valley  Farms  tract  of  the  party  of  the  sec- 
ond part,  above  referred  to. 

Second:  This  agreement  and  all  of  the  terms 
and  conditions  hereof  shall  be  and  hereby  are  made 
binding  upon  the  heirs  and  assigns  of  the  parties 
hereto. 

IN  WITNESS  WHEREOF  the  parties  hereto 
have  hereunto  set  their  hands  the  day  and  year 
first  hereinabove  mentioned. 

T.  M.  CALDWELL. 
EDWIN  R.  POST." 
IV. 

That  under  and  by  virtue  of  said  written  agree- 
ments of  October  16,  1919,  and  April  1,  1920,  re- 
spectively, the  plaintiff  furnished  for  use  and 
there  was  used  by  the  said  Edwin  R.  Post,  in  and 
upon  the  construction  of  the  canals  and  water 
ditches  hereinbefore  described,  the  labor  of  the 
horses  and  mules  and  the  machinery,  fixtures  and 
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tools  mentioned  in  said  contracts,  all  the  property 
of  this  plaintiff,  from  the  16th  day  of  October, 
1919,  to  and  including  the  19th  day  of  July,  1920; 
that  the  reasonable  as  well  as  the  agreed  value  for 
the  use  of  said  horses,  mules  and  equipment  upon 
said  work  as  aforesaid  was  the  sum  of  Nine  Thou- 
sand Six  Hundred  Mnety-two  and  55/100  Dollars 
($9,692.55)  ;  that  all  of  said  amount  became  due 
and  payable  from  the  said  Post  to  this  plaintiff  on 
to  wit,  the  5th  day  of  August,  1920,  and  that  of 
said  sum  of  $9,692.55  there  has  been  paid  thereon  by 
the  said  Post  the  sum  of  Pour  Thousand  Three 
Hundred  Porty-one  and  50/100  Dollars  ($4,341.50), 
and  no  more,  and  that  there  is  now  due  and  owing 
to  this  plaintiff  from  the  said  Edwin  R.  Post,  and 
from  the  defendant,  [7]  Mose  Drachman,  as  re- 
ceiver as  aforesaid,  for  the  use  of  said  horses, 
mules  and  equipment  in  the  building  and  con- 
structing of  said  canals  and  water  ditches  herein- 
above described  a  balance  of  Pive  Thousand  Three 
Hundred  Pifty-one  and  5/100  Dollars  ($5,351.05) 
after  deducting  all  just  credits  and  offsets. 

V. 
That  within  ninety  days  after  the  completion  of 
said  canals  and  water  ditches  as  aforesaid,  and  on, 
to  wit,  the  19th  day  of  October,  1920,  the  plaintiff 
made  duplicate  copies  of  a  notice  and  claim  of 
lien  upon  the  canals,  water  ditches  and  property 
hereinabove  described,  and  filed  one  copy  thereof 
with  the  County  Recorder  of  the  County  of  Pima, 
State  of  Arizona,  and  served  one  copy  thereof  upon 
each   of   the   defendants,   Edwin   R.   Post,   Valley 
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rarms  Water  Company,  and  Albert  Steinfeld  and 
Mose  Drachman,  as  receivers  aforesaid,  and  upon 
Albert  Steinfeld  individually,  and  Bettina  Stein- 
feld, the  owners  of  said  improvements,  which  said 
duplicate  copies  of  notice  and  claim  of  lien  were 
signed  and  sworn  to  before  an  officer  authorized 
to  administer  oaths  in  the  County  of  Maricopa, 
State  of  Arizona,  and  had  attached  thereto  a  true 
copy  of  the  written  contracts  under  which  said 
horses,  mules  and  equipment  were  furnished  as 
aforesaid,  and  contained — 

(a)  A  general  description  of  the  lands  and  im- 
provements to  be  charged  with  the  lien,  sufficient 
for  identification; 

(b)  The  name  of  the  owner  or  reputed  owner 
of  the  property  concerned,  and  also  the  name  of  the 
person  by  whom  the  plaintiff  was  employed  or  to 
whom  he  furnished  for  use  in  the  building  and 
construction  of  said  canals  and  water  ditches  the 
horses,  mules  and  equipment  described  in  said  writ- 
ten contract;  and     [8] 

(c)  A  statement  of  the  plaintiff's  demand  after 
deducting  all  just  credits  and  offsets. 

VI. 
This  suit  is  filed  by  leave  of  this  Honorable  Court 
first  had  and  obtained. 

VII. 
Plaintiff  alleges  that  the  defendants.  Fidelity 
Savings  &  Loan  Association  and  Pima  Farms  Com- 
pany, assert  some  claim,  right,  title  or  interest  in 
and  to  said  canals  and  water  ditches,  including  all 
of  its  rights  of  way,  bed  and  banks,  and  land  used 
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in  connection  therewith,  and  its  flumes,  culverts, 
gates,  dams,  wells,  pumps  and  pumping  plants 
supplying  and  intending  to  supply  the  said  canals 
and  water  ditches  with  water,  together  with  all  ap- 
purtenances used  therewith,  but  he  alleges  that 
any  claim,  right,  title  or  interest  they  may  have 
therein  is  subject  and  subordinate  to  plaintiff's 
said  lien  thereon. 

WHEREFORE,  plaintiff  prays  judgment— 
(1)  That  he  be  adjudged  to  have  a  lien  on  said 
canals  and  water  ditches,  including  all  of  its  rights 
of  way,  bed  and  banks,  and  land  used  in  connection 
therewith,  and  its  flumes,  culverts,  gates,  dams, 
wells,  pumps  and  pumping  plants  supplying  and 
intending  to  supply  the  said  canals  and  water 
ditches  with  water,  together  with  all  appurtenances 
used  therewith,  for  the  sum  of  Five  Thousand 
Three  Hundred  Fifty-one  and  5/100  Dollars 
($5,351.05),  together  with  interest  thereon  from  the 
5th  day  of  August,  1920,  prior  to  all  other  liens, 
claims  and  demands  thereon  of  the  defendants,  or 
any  person  claiming  by,  through  or  under  them 
or  either  of  them; 

(2)  That  the  defendants  and  each  of  them,  and 
all  persons  claiming  by,  through  or  under  them  or 
either  of  them,  [9]  be  foreclosed  of  all  equity 
of  redemption  or  other  interest  in  said  property ; 

(3)  That  the  interests  of  the  defendants  and 
each  of  them  in  said  property  be  sold  as  provided 
by  law,  and  that  from  the  proceeds  of  sucU  sale 
the  plaintiff  be  paid  the  amount  of  his  lien  afore- 
said,  and   interest   thereon   from   the   5th   day   of 
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August,  1920,  together  with  the  expenses   of  sale 
and  costs  of  this  action; 

(4)  That  the  plaintiff  have  judgment  against 
the  defendants,  Edwin  R.  Post,  Valley  Farms 
Water  Company,  and  Mose  Drachman,  as  receiver 
aforesaid,  for  any  deficiency  that  may  remain  due 
him  on  such  sale; 

(5)  That  plaintiff  have  such  further  judgment, 
decree  or  order  as  to  the  Court  may  seem  meet. 

THOS.    ARMSTRONG,    Jr., 
ERNEST  W.  LEWIS, 
R.  WM.  KRAMER, 
JAMES  R.  MOIORE, 

Solicitors  for  Plaintiff. 

[Endorsed]  :  Filed  May  7,  1923.  United  States 
District  Court  for  the  District  of  Arizona.  C.  R. 
McFall,  Clerk.  By  R.  C.  McAUaster,  Deputy 
Clerk.     [10] 
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Motion  to  Dismiss. 

Come  now  the  defendants  Albert  Steinfeld  and 
Bettina  V.  Steinfeld,  and  move  the  Court  to  dis- 
miss the  amended  bill  of  complaint  of  the  plaintiff 
herein  on  the  ground  of  insufficiency  of  fact  to 
constitute  a  valid  cause,  of  action  in  equity  against 
these  defendants  or  either  of  them,  in  that  said 
amended  bill  of  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  valid  cause  of  action  against 
these  defendants  or  either  of  them. 

WHEREFOEE  these  defendants  pray  that  this 
their  motion  be  allowed  and  granted  and  for  all 
proper  orders  and  relief. 

KINGAN,  CAMPBELL  &  CONNOR, 
Attorneys    for    Defendants    Albert    Steinfeld    and 
Bettina  V.   Steinfeld. 

[Endorsed]:  Filed  Apr.  2.2,  1922.  C.  R.  Mc- 
Fall,   Clerk.     By  Paul  Dickason,  Deputy.     [11] 
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Motion  to  Dismiss. 

Comes  now  the  defendant  Pima  Farms  Company, 
a  corporation,  and  moves  the  Court  to  dismiss  the 
amended  bill  of  complaint  of  the  plaintiff  herein 
on  the  ground  of  insufficiency  of  fact  to  constitute 
a  valid  cause  of  action  in  equity  against  this  de- 
fendant, in  that  said  amended  bill  of  complaint 
does  not  state  facts  sufficient  to  constitute  a  valid 
cause  of  action  against  this  defendant. 

WHEREFORE,  this  defendant  prays  that  this 
its  motion  be  allowed  and  granted,  and  for  all 
proper  orders  and  relief. 

KINGAN,  CAMPBELL  &  CONNOR, 
Attorneys  for  Defendant  Pima  Farms   Company, 
a  Corporation. 

[Endorsed]:  Filed  Apr.  22,  1922.  C.  R.  Mc- 
Fall,  Clerk.     By  Paul  Dickason,  Deputy.     [12] 
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Motion  to  Dismiss. 

Comes  now  the  defendant  Fidelity  Savings  & 
Loan  Association,  a  corporation,  and  moves  the 
Court  to  dismiss  the  amended  bill  of  complaint  of 
the  plaintiff  herein  on  the  ground  of  insufficiency 
of  fact  to  constitute  a  valid  cause  of  action  in 
equity  against  this  defendant,  in  that  said  amended 
bill  of  complaint  does  not  state  facts  sufficient  to 
constitute  a  valid  cause  of  action  against  this  de- 
fendant. 

WHEREFORE,  this  defendant  prays  that  this 
its  motion  be  allowed  and  granted,  and  for  all 
proper  orders  and  relief. 

KINGAN,  CAMPBELL  &  CONNOR, 
Attorneys  for  Defendant  Fidelity  Savings  &  Loan 
Association,  a  Corporation. 

[Endorsed] :  Filed  Apr.  22,  1922.  C.  R.  Mc- 
Fall,  Clerk.     By  Paul  Dickason,  Deputy.     [13] 
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Decree  Dismissing  Second  Amended  Complaint  as 
Against  Albert  Steinfeld,  Bettina  Steinfeld, 
Fidelity  Savings  &  Loan  Association  and  Pima 
Farms  Company. 

It  having  been  stipulated  in  open  court  between 
counsel  for  the  plaintiff  and  for  the  defendants 
Albert  Steinfeld,  Bettina  Steinfeld,  Fidelity  Sav- 
ings &  Loan  Association,  a  corporation,  and  Pima 
Farms  Company,  a  corporation,  that  the  motion  of 
said  defendants  to  dismiss  the  amended  complaint, 
heretofore  sustained,  should  be  considered  as  hav- 
ing been  refiled  as  to  the  second  amended  com- 
plaint, and  this  cause  as  to  the  said  defendants 
having  been  heard  upon  the  second  amended  bill 
of  complaint,  and  said  defendants'  motions  to  dis- 
miss the  same,  and  said  motions  to  dismiss  having 
been  sustained,  and  plaintiff  having  elected  to 
stand  upon  his  pleadings,  and  the  Court  being 
fully  advised  in  the  premises. 

It  is  by  the  Court  CONSIDERED,  ADJUDGED 
AND  DECREED: 

That  the  second  amended  bill  of  complaint  of 
plaintiff  be  and  the  same  is  hereby  dismissed  for 
v^ant  of  equity  as  against  the  defendants  Albert 
Steinfeld,  Bettina  Steinfeld,  Fidelity  Savings  & 
Loan  Association,  a  corporation,  and  Pima  Farms 
Company,  a  corporation,  and  that  said  defendants 
have  and  recover  of  the  plaintiff  their  costs  herein 
laid  out  and  expended,  to  all  of  which  the  plaintiff 
excepts. 
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Done  in  open  court  this  7th  day  of  May,  192,3. 
By  the  Court: 

M.  T.  DOOLING, 
Judge. 
Approved  as  to  form  May  12,  1923. 

KINGAN,  CAMPBELL  &  CONNER. 

Filed  May  12,  1923.  United  States  District 
Court  for  the  District  of  Arizona.  C.  R.  McFall, 
Clerk.     By  Agnes  Borrego,  Deputy  Clerk.     [14] 


In  the  District  Court  of  the  United,  States  for  the 

District  of  Arizona. 

No.  E— 94— TUCSON. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 

Plaintiff, 

EDWIN  R.  POST,  Doing  Business  Under  the 
Firm  Name  and  Style  of  EDWIN  R.  POST 
COMPANY,  etc.,  et  al.. 

Defendants. 

Opinion  and  Order  Sustaining  Motions  to  Dismiss. 
ARMSTRONG,  LEWIS  &  KRAMER,  Attorneys 
for  Plaintiff. 

KINGAN,   CAMPBELL  &   CONNER,   Attorneys 
for  all  Defendants  except  Fidelity  Savings  & 
Loan  Association. 
Plaintiff  seeks  to  have  established  and  enforced 
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a    lien    upon    certain    canals,    and    water    ditches, 
rights  of  way,  bed  and  banks  and  land  used  in  con- 
nection  therewith,   together   with   the   flumes,   cul- 
verts,   gates,    dams,    wells,    pumps    and    pumping 
plants  supplying  and  intending  to  supply  the  said 
canals    and   ditches    with   water,    the    said    canals, 
ditches,  etc.,  being  those  of  Valley  Farms  Water 
Company  project,  also  known  as  the  Santa  Cruz 
Valley  Farms  project,  and  the  Post  project,  situ- 
ated in  Pima  County,  and  described  particularly 
in  the  complaint.     It  is  averred  that  the  defendants, 
other   than   Pima    Farms    Company   and   Fidelity 
Savings  and  Loan  Association,  are  the  owners  and 
in  possession  of  the  property,  but  there  is  no  aver- 
ment as  to  who  owned  the  property  at  the  time 
the  contract  sued  upon  was   entered  into,   or  the 
work  alleged  was  done.     It  is  averred  that  plain- 
tiff entered  into  a  written  contract  with  defendant 
Edwin  R.  Post,  for  the  furnishing  to  him  of  cer- 
tain     horses,      mules      and      construction     [14%] 
equipment  to  be  used  in  and  upon  the  building  and 
construction  of  the  canals  and  water  ditches   de- 
scribed, and  the  said  contract  is  set  out  in  full. 
The  contract  itself  makes  no  mention  of  where  or 
for  what  purpose  the  property  thus  to  be  furnished 
was  to  be  used.     It  is  further  averred,  however, 
that   by  virtue   of  said  agreement,  and  a  supple- 
mental written   agreement   extending   the   time   of 
use  of  said  property,  plaintiff  furnished  for  use, 
and  there  was  used  by  said  Post  in  and  upon  the 
construction  of  the  canals  and  water  ditches  de- 
scribed, the  horses,  mules  and  construction  equip- 
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ment  mentioned  in  the  contracts,  and  that  the  rea- 
sonable as  well  as  the  agreed  value  for  the  use  of 
said  horses,  mules  and  equipment  upon  said  work 
was  $9,692.55,  and  that  of  said  amount  only 
$4,341.50  has  been  paid  by  said  Post,  and  that  there 
is  still  due  from  said  Post  $5,351.05  for  the  use  of 
said  horses,  mules  and  equipment  in  the  construc- 
tion of  said  canals  and  water  ditches  after  deduct- 
ing all  just  credits  and  offsets.  Then  follow  ap- 
propriate averments  of  the  filing  and  delivery  of 
the  necessary  notices  to  create  a  lien  under  the 
Arizona  statute. 

The  complaint  is  challenged  by  motions  to  dis- 
miss. 

Whatever  may  be  the  rule  where  horses  and 
equipment  are  furnished  by  their  owner  directly 
to  the  owner  of  the  property  to  be  improved,  it 
seems  to  be  settled  that  where  they  are  f virnished  by 
the  owner  to  a  third  party  who  in  turn  uses  them 
in  the  improvement  of  the  property  of  another,  if 
there  be  any  lien  existing  at  all,  such  lien  exists  in 
favor  of  the  third  party  who  stands  in  the  place  of 
the  owner  by  reason  of  his  contract  of  hiring.  Mc- 
Mullin  vs.  McMullin,  42  Atl.  500;  Richardson  vs. 
Hoxie,  38  Atl.  142;  Edwards  vs.  Lumber  Co.,  84 
N.  W.  150;  Mabie  vs.  Sines,  52  N.  W.  1007;  Mc- 
Kinnon  vs.  Lumber  Co.,  138  N.  W.  781;  Lohman 
vs.  Peterson,  58  N.  W.  407;  McAuliffe  vs  Jorgen- 
son,  82  N.  W.  706,  and  Potter  Co.  vs.  Myer,  86  N.  E. 
838.     [15] 

As  the  teams  were  furnished  to  Post,  who  is  not 
averred   to   have   been    the    owner    of   the    canals, 
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ditches,  etc.,  at  the  time  of  the  hiring  and  use  by 
^  him  of  the  teams  and  equipment,  if  there  be  any 
right  of  lien  accorded  by  the  Arizona  statute,  such 
right  would  be  accorded  to  Post,  and  not  to  the 
plaintiff.  For  this  reason  the  present  complaint 
does  not  state  a  cause  of  action  and  the  motions  to 
dismiss  will  be  granted. 
April  24th,  1923. 

M.  T.  DOOLING, 
Judge. 

[Endorsed]:  Filed  Apr.  24,  1923.  United  States 
District  Court  for  the  District  of  Arizona.  C.  R. 
McFall,  Clerk.  By.  R.  C.  McAUaster,  Deputy 
Clerk.     [16] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.  E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 


Plaintiff, 


vs. 
EDWIN  R.  POST  et  al.. 


Defendants. 


Petition  for  Appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

The  above-named  plaintiff  considering  himself 
aggrieved  by  the  decree  made  and  entered  on  the 
7th  day  of  May,  1923,  in  the  above-entitled  cause, 
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dismissing  his  second  amended  complaint  as  to  the 
defendants  Albert  Steinfeld,  Bettina  Steinfeld^ 
Fidelity  Savings  &  Loan  Association  and  Pima 
Farms  Company,  does  hereby  appeal  from  said 
order  and  decree  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  for  the 
reasons  specified  in  the  assignments  of  error  filed 
herewith,  and  he  prays  that  this  appeal  may  be 
allowed,  and  that  a  transcript  of  the  record  of  the 
proceedings  and  papers  upon  which  said  order  and 
decree  was  made,  duly  authenticated,  may  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

THOS.  ARMSTRONG,  Jr., 
ERNEST  W.  LEWIS, 
R.  WM.  KRAMER, 
JAMES  R.  MOORE, 

Solicitors  for  Plaintiff. 

Order  Allowing  Appeal  and  Fixing  Bond. 

The  above  and  foregoing  application  for  appeal 
and  assignments  of  error  of  the  plaintiff  being  pre- 
sented to  the  Court  [17]  with  said  application 
for  appeal,  it  is  ORDERED  that  said  appeal  be 
allowed  as  prayed  for. 

Appeal  bond  fixed  at  Three  Hundred  Dollars 
($300.00). 

Dated  this  12th  day  of  May,  1923. 

M.  T.  DOOLINC, 
Judge. 
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[Endorsed] :  Filed  May  12,  1923.  United  States 
District  Court  for  the  District  of  Arizona.  C.  R. 
McFall,  Clerk.  By  Agnes  Borrego,  Deputy  Clerk. 
[18] 


In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.  E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 


Plaintiff, 


vs. 
EDWIN  R.  POST  et  al.. 


Defendants. 


Assignments  of  Error  on  Appeal. 

The  plaintiff  says  that  the  decree  rendered  in  the 
above-entitled  cause  on  May  7th,  1923,  dismissing 
his  bill  of  complaint  as  against  the  defendants 
Albert  Steinfeld,  Bettina  Steinfeld,  Fidelity  Savings 
&  Loan  Association,  a  corporation,  and  Pima  Farms 
Company,  a  corporation,  is  erroneous,  and  against 
his  just  rights,  for  the  following  reasons: 

(1)  That  under  the  facts  alleged  in  his  second 
amended  bill  of  complaint  and  the  law  of  the  State 
of  Arizona,  he  is  entitled  to  the  relief  prayed  for 
in  his  second  amended  complaint  against  said  de- 
fendants and  each  of  them. 

(2)  Because  the  Court  erred  in  sustaining  the 
motions  of  the  defendants  Albert  Steinfeld,  and 
Bettina  Steinfeld,  his  wife,  to  dismiss  the  plaintiff's 
second  amended  complaint. 
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(3)  Because  the  Court  erred  in  sustaining  the 
motion  of  the  defendant  Fidelity  Savings  &  Loan 
Association  to  dismiss  the  plaintiff's  second 
amended  complaint. 

(4)  Because  the  Court  erred  in  sustaining  the 
motion  of  the  defendant  Pima  Farms  Company  to 
dismiss  the  plaintiff's  second  amended  complaint. 

(5)  Because,  under  the  facts  alleged  in  the 
plaintiff's  second  amended  complaint,  and  the  law 
of  the  State  of  Arizona,  the  plaintiff  is  entitled  to 
a  lien  upon  the  ditches,  canals  [19]  and  improve- 
ments described  in  the  plaintiff's  second  amended 
complaint  for  the  payment  of  the  amount  alleged 
to  be  due  him  on  account  of  the  labor  of  horses, 
machinery,  tools  and  fixtures  furnished  by  the  plain- 
tiff to  be  used  in  the  construction  of  the  canals  and 
water  ditches  and  other  works  and  structures  men- 
tioned in  the  second  amended  complaint,  under  the 
terms  of  the  contracts  set  out  in  the  second  amended 
complaint. 

WHEREFORE,  plaintiff  prays  that  the  said 
order  and  decree  be  reversed,  and  that  the  Court 
be  directed  to  vacate  said  decree  and  to  enter  an 
order  overruling  the  respective  motions  of  said 
defendants  to  dismiss  plaintiff's  second  amended 
bill  of  complaint. 

THOS.  ARMSTRONG,  Jr., 
ERNEST  W.  LEWIS, 
R.  WM.  KRAMER, 
JAMES  R.  MOORE, 

Solicitors  for  Plaintiff. 

[Endorsed] :  Received  copy  of  the  within  this 
12th  day  of  May,  1923. 

KINGAN,  CAMPBELL  &  CONNER. 
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Filed  May  12,  1923.  United  States  District 
Court  for  the  District  of  Arizona.  C.  R.  McFall, 
Clerk.     By  Agnes  Borrego,  Deputy  Clerk.     [20] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.   E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 

Appellant, 

vs. 

ALBERT  STEINFELD,  BETTINA  STEINFELD, 
FIDELITY  SAVINGS  &  LOAN  ASSOCIA- 
TION, a  Corporation,  and  PIMA  FARMS 
COMPANY,  a  Corporation, 

Appellees. 

Citation  on  Appeal  (Copy). 

The   President    of    the   United   States    to   Albert 
Steinfeld,  Bettina  Steinfeld,  Fidelity  Savings 
&  Loan  Association  and  Pima  Farms  Company, 
GREETINGS: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  in  the  City 
of  San  Francisco,  State  of  California,  within  thirty 
(30)  days  from  the  date  of  this  writ,  pursuant  to  an 
appeal  filed  in  the  office  of  the  Clerk  of  the  Dis- 
trict Court  of  the  United  States,  District  of  Ari- 
zona, wherein  T.  M.  Caldwell  is  complainant  and 
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Albert  Steinfeld,  Bettina  Steinfeld,  Fidelity  Sav- 
ings &  Loan  Association,  a  corporation,  and  Pima 
Farms  Company,  a  corporation,  et  al.,  are  defend- 
ants, to  show  cause,  if  any  there  be,  why  the  judg- 
ment in  such  appeal  mentioned  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  in 
their  behalf. 

M.  T.  DOOL- 
M.  T.  D.       WITNESS  the  Honorable  Wr  Hr  8AW- 
ING 

TELLE,  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona,  this  11  da}^ 
of  May,  1923. 

M.  T.  DOOLING, 
Judge.     [21] 
Service  of  the  within  citation  and  receipt  of  a 
copy  thereof  admitted  this  11  day  of  May,  1923. 

SAMUEL  L.  KINGAN, 
JOHN  H.  CAMPBELL, 
ARCHIE  R.  CONNER, 
Solicitors  for  Appellees.    . 

[Endorsed] :  Copy  of  within  received  this  12th 
day  of  May,  1923. 

KINGAN,  CAMPBELL  &  CONNER. 

Filed  May  12,  1923.  United  States  District 
Court  for  the  District  of  Arizona.  C.  R.  McFall, 
Clerk.     By.  Agnes  Borrego,  Deputy  Clerk     [22] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.  E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 


Plaintiff, 


vs. 
EDWIN  R.  POST  et  al, 


Defendants. 


Bond  on  Appeal. 
KNOW   ALL  MEN   BY   THESE   PRESENTS: 

That  we,  T.  M.  Caldwell,  as  principal,  and  United 
States  Fidelity  &  Guaranty  Company,  a  corpora- 
tion duly  organized  under  the  laws  of  the  State 
of  Maryland  and  authorized  to  transact  a  surety 
business  in  the  State  of  Arizona,  as  surety,  are 
held  and  firmly  bound  unto  Albert  Steinfeld,  Bet- 
tina  Steinfeld,  Fidelity  Savings  &  Loan  Association, 
a  corporation,  and  Pima  Farms  Company,  a  cor- 
poration, in  the  full  and  just  sum  of  Three  Hun- 
dred Dollars  ($300.00),  to  be  paid  to  the  said  obli- 
gees, their  certain  attorneys,  executors,  administra- 
tors or  assigns;  to  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors, 
administrators,  successors  and  assigns,  jointly  and 
severally,  by  these  presents. 

Signed  with  our  seals  and  dated  this  10  day  of 
May,  1923. 

WHEREAS,  lately,  in  the  District  Court  of  the 
United  States  for  the  District  of  Arizona,  in  a  suit 
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depending  in  said  court  between  the  above-named 
plaintiffs  and  defendants,  a  decree  was  rendered 
against  the  said  plaintiff,  and  plaintiff  having  ob- 
tained an  appeal  and  filed  a  copy  thereof  in  the 
office  of  the  Clerk  of  said  Court,  to  reverse  the 
decree  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  Albert  [23]  Steinfeld,  Bettina  Stein- 
feld,  Fidelity  Savings  &  Loan  Association,  and 
Pima  Farms  Company,  citing  and  admonishing 
each  of  them  to  be  and  appear  at  a  session  of  the 
'United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  be  holden  in  the  City  of  San  Fran- 
cisco, State  of  California, 

NOW,  THE  CONDITION  of  the  foregoing  obli- 
gation is  such  that  if  the  said  T.  M.  Caldwell  shall 
prosecute  his  appeal  to  effect,  and  answer  all  dam- 
ages and  costs  if  he  shall  fail  to  make  his  plea 
good,  then  the  above  obligation  shall  be  void,  else 
to  remain  in  full  force  and  virtue. 

IN  WITNESS  WHEREOF  the  principal  has 
hereto  set  his  hand  and  seal,  and  the  surety  has 
caused  its  corporate  name  to  be  hereto  subscribed 
and  its  corporate  seal  to  be  hereto  affixed  by 
its  duly  authorized  and  appointed  attorney  in  fact, 
this  10  day  of  May,  1923. 

T.  M.  CALDWELL,         (Seal) 
UNITED   STATES   FIDELITY   &   GUAR- 
ANTY CO., 

[Corporate  Seal]         By  JULIAN  A.  GANZ, 

Attorney-in-fact. 

Approved: 
'.  M.  T.  DOOLING, 

\  United  States  District  Judge. 
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[Endorsed]:  Filed  May  12,  1923.  United  States 
District  Court  for  the  District  of  Arizona.  C.  R. 
McFall,  Clerk.  By  Agnes  Borrego,  Deputy  Clerk. 
[24] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.  E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 

Appellant, 

vs. 

EDWIN  R.  POST  et  al., 

Appellees. 

Praecipe  for  Transcript  of  Record. 

To  the  Clerk: 

You  are  requested  to  make  a  transcript  of  record 
to  be  iiled  in  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  pursuant  to  appeal 
allowed  in  the  above-entitled  cause,  and  to  include 
in  such  transcript  of  record  the  following,  and  no 
other,  papers  or  exhibits,  to  wit: 

(1)  Second  amended  complaint. 

(2)  Motion  of  defendants  Albert  Steinfeld  and 
Bettina  Steinfeld,  his  wife,  to  dismiss  amended 
complaint. 

(3)  Motion  of  defendant  Pima  Farms  Company 
to  dismiss  amended  complaint. 
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(4)  Motion  of  defendant  Fidelity  Savings  & 
Loan  Association  to  dismiss  amended  complaint. 

(5)  Order  sustaining  motions  to  dismiss,  and 
decree  of  dismissal,  of  second  amended  complaint. 

(6)  Opinion  of  District  Judge  M.  T.  Dooling, 
sustaining  motions  of  defendants  Albert  Steinfeld, 
Bettina  Steinfeld,  Pima  Farms  Company  and  Fi- 
delity Savings  &  Loan  Association  to  dismiss 
amended  complaint. 

(7)  Petition  for  appeal. 

(8)  Assignments  of  error.     [25] 

(9)  Order  allowing  appeal. 

(10)  Citation  on  appeal. 

(11)  Appeal  bond. 

(12)  This  praecipe. 

Respectfully, 

THOS.  ARMSTRONG, 
ERNEST  W.  LEWIS, 
R.  WM.  KRAMER, 
JAMES  R.  MOORE, 
Solicitors  for  Appellant. 
Service  of  the  foregoing  praecipe  accepted  and 
copy  thereof  acknowledged  this   11  day   of  May, 

1923. 

SAMUEL  L.  KINGAN, 
JOHN  H.  CAMPBELL, 
ARCHIE  R.  CONNER, 

Solicitors  for  Appellees. 

[Endorsed] :  Filed  May  12,  1923.  United  States 
District  Court  for  the  District  of  Arizona.  C.  R. 
McFall,  Clerk.  By  Agnes  Borrego,  Deputy  Clerk. 
[26] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Arizona. 

TUCSON— EQUITY  No.   E— 94. 

ANCILLARY  No.  3. 

T.  M.  CALDWELL, 

Appellant, 

vs. 

ALBERT  STEINFELD,  BETTINA  STEINFELD, 
FIDELITY  SAVINGS  &  LOAN  ASSOCIA- 
TION, a  Corporation,  and  PIMA  FARMS 
COMPANY,  a  Corporation, 

Appellees. 

Citation  on  Appeal  (Original) 

The  President  of  the  United  States  to  Albert  Stein- 
feld,   Bettina    Steinfeld,    Fidelity    Savings    & 
Loan  Association  and  Pima  Farms  Company, 
GREETINGS: 
Yon  are  hereby  cited  and  admonished  to  be  and 
appear  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  to  be  held  in  the  City 
of  San  Francisco,  State  of  California,  within  thirty 
(30)  days  from  the  date  of  this  writ,  pursuant  to 
an  appeal  filed  in  the  office  of  the  Clerk  of  the  Dis- 
trict Court  of  the  United  States,  District  of  Arizona, 
wherein  T.  M.  Caldwell  is  complainant  and  Albert 
Steinfeld,    Bettina    Steinfeld,    Fidelity    Savings    & 
Loan  Association,  a  corporation,  and  Pima  Farms 
Company,  a  co^^Doration,  et  al.,  are  defendants,  to 
show  cause,   if   any   there  be,   why  the  judgment 
in  such  appeal  mentioned  should  not  be  corrected 
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and  speedy  justice  should  not  be  done  in  their  be- 
half. 

M.  T.  DOOL- 
M.  T.  D.     WITNESS  the  Honorable  W7  Ht  SAW- 
ING, 

TELLE,  Judge  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona  this  11th 
day  of  May,  1923. 

M.  T.  DOOLING, 

Judge.     [27] 
Service  of  the  within  citation  and  receipt  of  a 
copy  thereof  admitted  this  11th  day  of  May,  1923. 

SAMUEL  L.  KINGAN, 
JOHN  H.  CAMPBELL, 
ARCHIE  R.  CONNER, 
Solicitors  for  Appellees     [28] 

[Endorsed] :  Filed  May  12,  1923.  United  States 
District  Court  for  the  District  of  Arizona.  C.  R. 
McEall,  Clerk.    By  Agnes  Borrego,  Deputy  Clerk. 

Copy  of  within  received  this  12th  day  of  May, 
1923. 

KINGAN,  CAMPBELL  &  CONNER.     [29] 
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In  the  District  Court  of  the  United  States  for  the 

District  of  Arizona. 

No.  E— 94  (Tucson.) 

ANCILLARY  SUIT  No.  3. 

T.  M.  CALDWELL, 

Appellant, 

vs. 

EDWIN  R.  POST  et  al. 

Appellees. 

Certificate  of  Clerk  U.  S.  District  Court,  to  Tran- 
script of  Record. 

United  States  of  America, 
District  of  Arizona, — ss. 

I,  C.  R.  McFall,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona,  do  hereby 
certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  the  United  States  District  Court 
for  the  District  of  Arizona,  including  the  records, 
papers  and  files  in  the  case  of  T.  M.  Caldwell  vs. 
Edwin  R.  Post  et  al.,  numbered  E— 94r-A3  (Tucson) 
on  the  Docket  of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered one  to  26,  inclusive,  contain  a  full,  true  and 
correct  transcript  of  certain  records  and  and  pro- 
ceedings in  said  case,  as  called  for  in  the  praecipe 
designating  parts  of  record  to  be  included  in  tran- 
script on  appeal,  filed  in  this  case  and  made  a  part 
of  the  transcript  attached  hereto,  as  the  same  ap- 
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pear  from  the  originals  of  record  and  on  file  in 
my  office  as  such  Clerk,  in  the  City  of  Tucson, 
State  and  District  aforesaid. 

I  further  certify  that  the  Clerk's  fees  for  pre- 
paring the  transcript  of  this  record  amount  to 
Eighteen  and  05/100  ($18.05)  Dollars,  and  that  the 
same  have  been  paid  to  me  in  full  by  counsel  for 
the  appellant,  T.  M.  Caldwell. 

I  further  certify  that  the  original  citation  issued 
in  this  cause  is  attached  hereto  and  made  a  part 
hereof. 

WITNESS  my  hand  and  the  seal  of  said  court, 
this  22d  day  of  May,  1923. 

[Seal]  C.  R.  McFALL, 

Clerk. 
By  Agnes   Borrego, 

Deputy  Clerk. 


[Endorsed]:  No.  4040.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  T.  M. 
Caldwell,  Appellant,  vs.  Albert  Steinfeld,  Bettina 
Steinfeld,  Fidelity  Savings  &  Loan  Association,  a 
Corporation,  and  Pima  Farms  Company,  a 
Corporation  et  al..  Appellees.  Transcript  of  the 
Record.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  District  of  Arizona. 
Filed  May  28,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk. 


No.  4040 


IN  THE         /^ 

United  States 

Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT 


T.  M.  CALDWELL, 

Appellant, 

vs. 

ALBERT  STEINFELD,  BETTINA 
STEINFELD.  FIDELITY  &  SAV- 
INGS &  LOAN  ASSOCIATION,  a 
Corporation,  and  PIMA  FARMS 
COMPANY,  a  Corporation,  et  al.. 

Appellees, 

UPON     APPEALi    FROM     THE     UNITED    STATES     DISTRICT     COURT 
FOR  THE   DISTRICT  OF   ARIZONA. 


ABSTRACT,  SPECIFICATION  OF  ERRORS  AND 
BRIEF  FOR  THE  APPELLANT. 


Thomas  Armstrong,  Jr., 
Ernest  W.  Lewis, 
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ABSTRACT  AND  STATEMENT  OF  THE  CASE. 

On  May  27,  1923,  T.  M.  Caldwell  filed  his  Seeond 
Amended  Complaint  against  the  defendants,  in  which  it 
was  alleged,  among  other  things : 

^'That  on  and  prior  to  the  16th  day  of  October, 
1919,  and  at  all  times  subsequent  thereto  up  to  and 
including  the  date  of  the  filing  of  the  original  com- 
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plaint  in  this  cause,  tlie  defendants  Edwin  R.  Post, 
Edna  S.  Post,  Valley  Farms  Water  Company,  Albert 
Steinfeld  and  Bettina  V.  Steinfeld,  were  owners  and 
in  possession  of  the  following  described  canals  and 
water  ditches,  sometimes  known  as  the  Valley  Farms 
Water  Company  project  or  system,  and  also  known 
as  the  Santa  Cruz  Valley  Farms  project,  and  Post 
project,  situated  in  the  County  of  Pima,  State  of 
Arizona,  and  described  as  beginning  approximately 
nine  miles  northwest  of  Tucson,  County  and  State 
aforesaid,  and  running  thence  west  along  the  South- 
ern Pacific  Railroad  to  the  Pinal  County  line,  in- 
cluding all  of  its  rights  of  way,  bed  and  banks  and 
lands  used  in  connection  therewith,  and  its  flumes, 
culverts,    gates,    dams,    wells,  pumps   and  pumping 

plant  supplying  and  intending  to  supply  the  said 
canals  and  water  ditches  with  water,  and  to  be  used 
therewith  for  the  irrigation  of  lands  owned  by  the 
defendants  and  in  their  possession  known  as  the 
Post  project,  also  Valley  Farms  Water  Company 
project,  and  also  as  Santa  Cruz  Valley  Farms  pro- 
ject, the  same  constituting  an  entire  connected  and 
related  system  of  irrigation  for  said  lands.  That 
the  said  Edwin  R.  Post  on  and  prior  to  the  16th  of 
Oictober,  1919,  and  at  all  times  subsequent  thereto, 
and  until  the  filing  of  the  original  complaint  herein, 
had  charge  or  control  of  the  construction  of  said 
canals,  water  ditches,  flumes,  culverts,  gates,  dams, 
wells,  pumps  and  pumping  plants,  with  the  knowledge 
and  consent  of  the  other  defendants  named  in  this 
paragraph."  (Par.  II,  Second  Amended  Bill  of 
Complaint,  Tr.  p.  3-4.) 

That    on   the    16th    day    of   October,    1919,    plaintiff 
entered  into  a  written  contract  with  the  defendant  Edwin 
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R.  Post,  acting  for  himself  individually  and  as  agent  for 
the  defendants  Edna  S.  Post,  Valley  Farms  Water 
Company,  Albert  Steinfeld  and  Bettina  Steinfeld,  for 
the  furnishing  of  the  labor  of  certain  horses  and  mules 
and  of  certain  machinery,  fixtures  and  tools  to  be  used 
in  the  construction  of  the  canals,  water  ditches  and  other 
works  and  structures,  more  particularly  described  in 
Paragraph  II  of  the  Second  Amended  Complaint  above 
quoted. 

The  written  agreement  is  set  out  at  length  in  Para- 
graph III  of  the  Second  Amended  Complaint,  and  pro- 
vided for  the  furnishing  of  the  following  described 
personal  property,  at  the  price  therein  agreed  upon : 

24  or  more  teams  of  mules  and  harness  therefor,  at 
$30.00  per  mo.  per  team; 

12   or  more  Fresno   scrapers   at  $7.50  per  mo.   per 
scraper ; 

2  or  more  plows  at  $7.50  per  mo.  per  plow; 

4  or  more  2-horse  Fresno  scrapers  at  $7.50  per  mo. 
per  scraper; 

6  or  more  12x14  feet  tents  at  $5.00  per  mo.  per  tent ; 

Mless  equipment  for  30  or  more  men  at  $1.00  per 
mo.  per  man; 

4  or  more  wagons  at  $12.50  per  mo.  per  wagon; 

Necessary  blacksmith  equipment  at  $20.00  per  month. 

The  original  agreement  did  not  provide  any  specific 
time  during  which  the  livestock,  tools  and  equipment 
should  be  available  for  use  by  Post;  and  on  April  1, 
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1920,  a  supplemental  contract  was  entered  into  between 
the  plaintiff  and  Edwin  E.  Post,  whereby  it  was  agreed 
that  the  latter  should  have  the  use  of  said  livestock, 
tools  and  equipment  under  the  terms  of  the  original 
contract  until  the  first  day  of  June,  1920,  and  for  such 
longer  period  as  may  be  necessary  to  complete  that 
portion  of  the  construction  work  on  the  Santa  Cruz 
Valley  Farms  tract. 

It  is  further  alleged  that  under  and  by  virtue  of  said 
written  agreements  of  October  16,  1919,  and  April  1, 
1920,  the  plaintiff  furnished  for  use  and  there  was  used 
by  the  said  Edwin  R.  Post  in  and  upon  the  construction 
of  canals  and  water  ditches  hereinbefore  described  the 
labor  of  horses  and  mules,  and  machinery,  fixtures  and 
tools  mentioned  in  said  contracts,  up  to  and  including 
the  19th  day  of  June,  1920,  of  the  reasonable  as  well  as 
agreed  value  of  $9,692.55,  of  which  amount  $4,341.50 
has  been  paid,  leaving  a  balance  due,  after  deducting  all 
just  claims  and  offsets,  of  $5,351.05.  Then  follows  alle- 
gations of  the  filing  in  the  office  of  the  Recorder  of  Pima 
County,  Arizona,  and  the  serving  of  the  necessary  state- 
ments for  the  purpose  of  fixing  a  lien  under  the  Arizona 
statutes.  It  is  further  alleged  that  the  Fidelity  Savings 
&  Loan  Association  and  Pima  Farms  Company,  defend- 
ants, assert  some  claim,  title  or  interest  in  and  to  said 
canals  and  water  ditches,  etc.,  but  that  any  claim  they 
may  have  is  subject  and  subordinate  to  plaintiff's  lien. 

Complaint  prays  for  the  following  relief: 

''  (1)  That  he  be  adjudged  to  have  a  lien  on  said 
.canals  and  water  ditches,  includingg  all  of  its  rights 
of  way,  bed  and  banks,  and  land  used  in  connection 


(5) 


therewith,  and  its  flumes,  culverts,  gates,  dams,  wells, 
pumps  and  pumping  plants  supplying  and  intending 
to  supply  the  said  canals  and  water  ditches  witli 
water,  together  with  all  appurtenances  used  there- 
with, for  the  sum  of  Five  Thousand  Three  Hundred 
Fifty-one  and  5/100  Dollars  ($5,351.05),  together  with 
interest  thereon  from  the  5th  day  of  August,  1920, 
prior  to  all  other  liens,  claims  and  demands  thereon 
of  the  defendants,  or  any  person  claiming  by,  through 
or  under  them  or  either  of  them; 

''  (2)  That  the  defendants  and  each  of  them,  and 
all  persons  claiming  by,  through  or  under  them,  or 
either  of  them,  be  foreclosed  of  all  equity  of  redemp- 
tion or  other  interest  in  said  property ; 

"(3)  That  the  interests  of  the  defendants  and 
each  of  them  in  said  property  be  sold  as  provided  by 
law,  and  that  from  the  proceeds  of  such  sale  the 
plaintiff  be  paid  the  amount  of  his  lien  aforesaid, 
and  interest  thereon  from  the  5th  day  of  August, 
1920,  together  with  the  expenses  of  sale  and  costs 
of  this  action; 

^^(4)  That  the  plaintiff  have  judgment  against 
the  defendants,  Edwin  R.  Post,  Valley  Farms  Water 
Company,  and  Mose  Drachman,  as  receiver  afore- 
said, for  any  deficiency  that  may  remain  due  him 
on  such  sale; 

''  (5)  That  plaintiff  have  such  further  judgment, 
decree  or  order  as  to  the  Court  may  seem  meet." 

The  defendants  Albert  Steinfeld,  Bettina   Steinfeld, 
Pima   Farms   Company,  and  Fidelity  Savings  &  Loan 
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Association,  having  theretofore  filed  their  motions  to 
dismiss  plaintiff's  amended  complaint,  upon  the  ground 
that  it  did  not  state  facts  sufficint  to  constitute  a  cause 
of  action  against  said  defendants  or  any  one  of  them, 
and  said  motions  having  been  sustained  for  the  reasons 
set  forth  in  the  opinion,  (pages  20-23,  Transcript  of 
Record)  it  was  on  May  7,  1922,  upon  plaintiff  being 
given  leave  to  file  his  second  amended  complaint,  stipu- 
lated in  open  Court,  by  the  solicitors  for  plaintiff  and 
the  last  above  named  defendants,  that  said  defendants' 
motion  to  dismiss  the  amended  complaint  might  be 
considered  as  having  been  refiled  as  to  the  second  amend- 
ed complaint;  and  thereupon  said  motions  were  sub- 
mitted and  sustained  as  to  the  second  amended  com- 
plaint. Plaintiff  declined  to  plead  further,  and  decree 
dismissing  second  amended  complaint  as  against  said 
defendants  was  rendered. 

On  May  12,  1923,  plaintiff,  after  having  filed  assign- 
ments of  error  on  appeal,  presented  same  together  with 
his  petition  for  appeal,  which  said  petition  was  forth- 
with granted,  and  appeal  bond  fixed  at  $300.00.  Bond 
was  duly  given  and  approved,citation  on  appeal  issued 
and  served,  praecipe  for  transcript  of  record  served 
and  filed. 

Thereafter,  on  the  28th  day  of  May,  1923,  transcript 
of  record  was  filed  in  the  office  of  the  Clerk  of  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

Plaintiff's  assignments  of  error  are  as  follows: 

''The  plaintiff  says  that  the  decree  rendered  in 
the  above-entitled  cause  on  May  7th,  1923,  dismissing 
his  bill  of  complaint  as  against  the  defendants  Albert 
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Steinfeld,  Bettina  Steinfeld,  Fidelity  Savings  &  Loau 
Association,  a  corporation,  and  Pima  Farms  Compa- 
ny, a  corporation,  is  erroneous,  and  against  his  just 
rights,  for  the  following  reasons : 

"(1)  That  under  the  facts  alleged  in  his  second 
amended  bill  of  complaint  and  the  law  of  the  State 
of  Arizona,  he  is  entitled  to  the  relief  prayed  for  in 
his  second  amended  complaint  against  said  defend- 
ants and  each  of  them. 

'^(2)  Because  the  Court  erred  in  sustaining  the 
motions  of  the  defendants  Albert  Steinfeld,  and  Bet- 
tina Steinfeld,  his  wife,  to  dismiss  the  plaintiff's 
second  amended  complaint. 

"(3)  Because  the  Court  erred  in  sustaining  the 
motion  of  the  defendant  Fidelity  Savings  &  Loan 
Association  to  dismiss  the  plaintitf's  second  amend- 
ed complaint. 

^*(4)  Because  the  Court  erred  in  sustaining  the 
motion  of  the  defendant  Pima  Farms  Company  to 
dismiss  the  plaintiff's  second  amended  complaint. 

''(5)  Because,  under  the  facts  alleged  in  the 
plaintiff's  second  amended  complaint,  and  the  law 
of  the  State  of  Arizonr^,  tlie  p]?^intiif  is  entitled  to  a 
lien  upon  the  ditches,  canals  and  improvements  de- 
scribed in  the  plaintitf's  second  amended  complaint 
for  the  payment  of  the  amount  alleged  to  be  due  him 
on  account  of  the  labor  of  horses,  machinery,  tools 
and  fixtures  furnished  by  the  plaintiff  to  be  used  in 
the  construction  of  the  canals  and  water  ditches  and 
other  works  and  structures  mentioned  in  the  second 
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amended  complaint^  under  tlie  terms  of  the  contracts 
set  out  in  the  second  amended  complaint.'' 

BEIEF  AND  AROUMENT. 

Only  one  question,  and  that  one  of  law,  is  presented 
by  this  appeal,  viz: 

Whether,  under  the  provisions  of  Sections  3639  et 
seq.,  Revised  Statutes  of  Arizona,  1913,  Civil  Code,  the 
plaintiff  is  entitled  to  a  lien  for  the  reasonable  and 
agreed  value  of  horses,  fixtures  or  tools  rented  directly 
to  a  joint  owner  of  the  premises  for  the  purpose  of 
being  used  in  the  construction  of  improvements  or  struc- 
tures thereon. 

Section  3039,  supra,  is  as  follows : 

^^  Every  person,  firm  or  corporation  who  may 
labor  or  furnish  materials,  m^achinery,  fixtures  or 
tools  to  be  used  in  the  construction,  alteration,  erec- 
tion, repair  or  completion  of  any  building  or  other 
structure  or  improvement  whatever  shall  have  a 
lien  on  such  house,  building,  structure  or  improve- 
ments for  the  work  or  labor  done  or  materials,  ma- 
chinery, fixtures  or  tools  furnished,  whether  said 
work  was  done  or  articles  furnished  at  the  instance 
of  the  owner  of  the  building,  or  improvement,  or 
his  agent.  The  lien  herein  provided  shall  extend  to 
the  lot  or  lots  of  land  necessarily  connected  with  the 
building,  structure  or  improvement  made  or  erected ; 
and  every  contractor,  subcontractor,  architect,  build- 
er or  other  person  having  charge  or  control  of  the 
construction,  alteration,  or  repair,  either  in  whole 
or  in  part,  of  any  building  or  other  structure  or 
improvement,  shall  be  held  to  be  the  agent  of  the 
owner   for   the    purposes    of    this    chapter,  and    the 
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owner  shall  be  liable,  under  the  terms  hereof,  for 
the  reasonable  value  of  labor  or  materials  furnished 
to  an  agent." 

In  the  case  of  Mendoza  et  al.  v.  Central  Forest  Co., 
decided  by  the  California  District  Court  of  Appeals  on 
May  17,  1918,  and  rehearing  denied  by  the  Supreme 
Court  on  July  15,  1918,  (174  Pac.  359)  it  was  held  as 
follows : 

''Farm  development,  consisting  of  ditches,  drains, 
embankments,  and  roads,  so  correlated  as  to  form 
one  harmonious  entity,  designed  to  convey  water  to 
and  distribute  it  over  the  land,  and  constituting  a 
permanent  improveemnt  to  the  land,  increasing  its 
value,  is  a  'structure,'  within  Code  Civ.  Proc.  Sec 
1183,  providing  for  mechanic's  lien  on  specified  im- 
provements 'or  other  structures'." 

The  lower  court  in  its  written  opinion  filed  at  the 
time  it  sustained  the  motion  to  dismiss  the  amended 
complaint,  used  the  following  language: 

"Whatever  may  be  the  rule  where  horses  and 
equipment  are  furnished  by  their  owner  directly  to 
the  owner  of  the  property  to  be  improved,  it  seems 
to  be  settled  that  where  they  are  furnished  by  the 
owner  to  a  third  party  who  in  turn  uses  them  in  the 
improvement  of  the  property  of  another,  if  there  be 
any  lien  existing  at  all,  such  lien  exists  in  favor  of 
the  third  party  who  stands  in  the  place  of  the  owner 
by  reason  of  his  contract  of  hiring.  MbMullin  vs. 
McMkillin,  42  Atl.  500;  Richardson  vs.  Hoxie,  38  Atl. 
142;  Edwards  vs.  Lumber  Co.,  84  N.  W.  150;  Mabie 
vs.  Sines,  52  N.  W.  1007;  McKinnon  vs.  Lumber  Co., 
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138  N.  W.  781 ;  Loliman  vs.  Peterson,  58  N.  W.  407 ; 
McAuliffe  vs.  Jorgenson,  82  N.  W.  706,  and  Potter 
Co.  vs.  Myer,  86  N.  E.  383. 

From  the  foregoing  it  is  impossible  to  tell  wliat  the 
ruling  of  the  Court  would  have  been  had  the  lien  been 
claimed  on  a  contract  entered  into  between  plaintiff  and 
all  the  owners  of  the  realty  instead  of  just  one  owner. 
The  second  amended  complaint,  in  the  opinion  of  coun- 
sel by  who  it  was  drafted,  met  the  objection  to  the 
amended  complaint  pointed  out  by  the  Court  in  its  opin- 
ion as  follows: 

^^It  is  averred  that  the  defendants,  other  than 
Pima  Farms  Company  and  Fidelity  Savings  and 
Loan  Association,  are  the  owners  and  in  possession 
of  the  property,  but  there  is  no  averment  as  to  who 
owned  the  property  at  the  time  the  contract  sued 
upon  was  entered  into,  or  the  work  alleged  was 
done.'' 

While  the  Court  did  not  file  a  written  opinion  at  the 
time  it  sustained  the  motions  to  dismiss  the  second 
amended  complaint,  it  stated  from  the  bench  that  the 
second  amended  complaint  was  defective  in  the  same 
respect  as  the  am.ended  complaint,  the  Court  evidently 
taking  the  view  that  one  owner  in  possession  of  prop- 
erty and  in  charge  of  the  construction  of  improvements 
and  structures  thereon,  with  the  knowledge  and  consent 
of  tlie  other  owners,  cannot  make  a  contract  for  the 
hiring  of  teams,  machinery,  tools  and  fixtures  to  be 
used  in  the  construction  of  such  structures  and  improve- 
ments which  will  entitle  the  person  furnishing  the  same 
to  a  lien  under  the  provisions  of  the  Arizona  statute. 
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In  Wood,  Curtis  &  Co.  vs.  El  Dorado  Lumber  Co,  et 
aL,  94  Pac,  page  877-878,  decided  by  the  Supreme  Court 
of  California  in  1908,  the  plaintiff  had  hired  for  a  stip- 
ulated price  a  number  of  horses  to  a  contractor  engaged 
in  the  building  of  a  railroad  for  the  defendant,  and 
sought  to  fix  upon  the  railroad  a  lien  for  the  amount 
due  from  the  contractor  for  hire  of  the  horses.  Under 
the  California  statute  as  it  then  existed,  no  lien  was 
given  for  the  furnishing  of  ^^  machinery,  fixtures,  or 
tools"  to  be  used  in  the  construction,  etc.,  of  any  im- 
provement or  structure,  and  the  lien  was  therefore  de- 
nied. However,  in  that  case  the  Court  gives  a  very 
good  definition  of  the  essential  meaning  of  ''horses, 
etc.,  so  furnished,''  which  is  as  follows: 

''The  fact  that  the  personal  property  which  was 
so  turned  over  consisted  of  horses  and  their  harness 
should  not  be  allowed  to  cloud  the  issue.  The  horses, 
as  horses,  were  no  more  entitled  to  liens  than  werv^ 
the  harnesses  themselves.  Each  and  both  together 
were  but  convenient  appliances  for  the  doing  of  spe- 
cific work.  In  the  ultimate  analysis  there  is  no  dif- 
ference in  principle  whether  draying  is  done  by 
horses  and  wagons,  or  by  automobile  trucks;  wheth- 
er grading  is  done  by  horses  and  scrapers,  or  by 
traction  engines  and  steam  paddies.  One  and  all 
are  in  their  essence  but  tools  and  machinery." 

Wood,  Curtis  £  Co.  v.  El  Dorado  Lumber  Co. 
et  al,  94  Pac.  877-878. 

From  the  language  of  the  opinion  above  quoted,  it  is 
quite  evident  that  had  the  California  statute  under  con- 
sideration   given    a    lien    for    "Machinery,    fixtures    or 
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tools''  as  does  the  Arizona  statute  under  which  plain- 
tiff claims  his  lien,  the  Court  would  have  held  that  the 
plaintiff  in  the  Wood,  Curtis  &  Company  vs.  El  Dorado 
Lumber  Co.  case  was  entitled  to  a  lien  upon  the  railroad 
for  the  reasonable  value  for  use  of  horses  and  harness 
furnished  the  contractor  to  he  used  in  its  construction. 

"This  action  is  brought  to  enforce  the  statutory 
lien,  provided  by  Chapter  95,  Laws  1877,  upon  the 
logs  of  the  appellants,  for  the  labor  and  services  of 
the  respondent,  by  his  teams  and  servants,  in  putting 
them  into  the  Chippewa  river.  It  is  in  proof  that 
the  respondent  himself,  personally  and  manually, 
did  but  little  of  such  work,  and  that  it  was  done 
mainly  by  his  teams  and  servants;  and  it  is  con- 
tended that  for  such  services  by  others  in  the  work, 
and  in  using  the  teams,  although  by  the  employment 
and  for  the  use  of  the  respondent,  the  statute  does 
not  confer  a  lien  upon  the  logs  for  his  benefit. 

'^This  cannot  be  the  construction  of  our  statute, 
whatever  may  be  the  construction  of  similar  statutes 
of  other  states,  of  different  language,  as  in  M^aine, 
where  the  statute  expressly  limits  the  lien  to  per- 
sonal services.  There  is  in  our  statute  no  such  re- 
strictive words,  and  the  language,  'labor  and  ser- 
vices,' should  be  construed  as  broadly  as  its  common 
use  will  warrant,  which  would  include  such  labor 
and  services,  when  performed  by  servants  and 
agents,  as  well  as  personally,  as  in  the  commo]i 
count  in  assumpsit,  for  work  and  labor.  The  lien 
being  given  as  well  to  any  'company  or  corporation,' 
must  necassarily  include  labor  and  services  not  per- 
sonally and  manually  performed.  That  the  labor  in 
this  case  was  performed  for  the  contractor  with  the 
owners  of  the  logs,  or  his  sub-contractor,  is  no  ob- 
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jection  to  the  lien  claimed.     Hunger  v.  Lenrootj  32 
Wis.  541." 

Hogan  vs.  O'Neill  et  al,  5  N.  W.  494-495. 

In  Chicago  d  N,  E.  R.  vs.  Sturgis,  7  N.  W.  213,  it 
was  held  that  the  owner  of  horses  was  entitled  to  a  lien 
for  the  reasonable  value  of  services  performed  by  them 
under  contract  of  hiring,  the  court  saying : 

^'The  law  limits  its  protection  to  the  one  who 
labors,  and  does  not  extend  it  to  the  one  who  merely 
hires  out  the  labor  of  others.  But  the  labor  done 
by  a  man's  team  may  be  fairly  regarded  as  labor 
done  by  him  within  the  meaning  of  this  statute.  No 
right  arises  to  any  one  out  of  its  service  except  to 
him.  Persons  in  his  employment  have  distinct  rights 
of  their  own." 

In  Perry  et  al.  v.  Murphy  et  al.,  57  N.  W.  792,  the 
Supreme  Court  of  Minnesota  held  that  one  who  lets  his 
teams  and  teamsters  to  a  sub-contractor  to  do  work  in 
constructing  a  railway  is  entitled  to  a  lien,  and  in  so 
holding,   said: 

"The  defendant  contends  that  Ballard  was  not 
entitled  to  a  lien,  because  his  claim  was  neither  as  a 
contractor  (or  sub-contractor)  or  for  skilled  work- 
men or  a  material  man  or  laborer. 

"The  case  comes  under  laws  1889,  c.  200,  sec.  3, 
which  reads:  ^Whoever  performs  labor,  or  furnishes 
skill,  material  or  machinery  for  the  construction, 
alteration  or  repair  of  any  line  of  railway,'  etc., 
^  shall  have  a  lien  to  secure  the  contract  price,  or 
value  of  the  same,  upon  such  line  of  railway,  tele- 
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graph  line,  depot,  bridge,  fence,  or  other  structure 
appertaining  to  such  line  of  railway,'  etc.,  'and  upon 
all  franchises,  privileges  and  immunities,  and  all 
rights  of  way  of  or  appertaining  to  any  of  the  several 
lines  aforesaid.'  The  purpose  of  the  statute  is  to 
give  a  lien  to  any  one  who  contributes  labor,  skill, 
or  material  in  constructing,  altering,  or  repairing  a 
railway,  pursuant  to  and  in  performance  of  a  con- 
tract which  the  owner  has  made.  And  whether  one 
who,  instead  of  undertaking  part  of  the  work  at  a 
gross  price,  and  doing  it  through  his  servants,  does 
it  through  the  same  servants,  to  be  paid  what  it  may 
be  worth,  is  to  be  deemed  a  subcontractor,  within 
the  meaning  of  the  act,  or  not,  we  do  not  see  why 
he  does  not  perform  labor,  within  its  meaning.  It 
would  be  a  very  narrow  construction  to  hold  that  he 
must  perform  the  labor  in  person,  and  that  perform- 
ing it  through  his  servants  or  teams  is  not  included 
in  the  act.  If  one  puts  in  a  hundred  days  of  his 
servants'  work,  he  contributes  to  performance  of  the 
contract  which  the  owner  has  made  to  the  same 
extent  as  by  putting  in  a  hundred  days  of  his  per- 
sonal labor,  and  he  comes  equally  within  the  spirit 
of  the  act.  And  it  does  not  matter  how  many  re- 
moves he  may  be  from  the  owner,  provided  the  work 
be  such  as  the  owner  contracted  for,  and  he  connects 
himself  by  mesne  contracts  with  that  of  the  owner." 

Perry  et  al.  v.  Murphy  et  al.,  57  N.  W.  792-793. 

*'The  action  is  founded  upon  Section  6266,  Lord's 
Oregon  Laws,  which  provides   as  follows: 

'''  'Hereafter  any  person  or  persons,  firm  or  cor- 
poration, entering  into  a  formal  contract  with  the 
State  of  Oregon,  or  any  municipality,  county,  or 
school  district  within  said  state,  for  the  construction 
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of  any  buildings,  or  the  prosecution  and  completion 
of  any  work,  or  for  repairs  upon  any  building  or 
work,  shall  be  required  before  commencing  such 
work,  to  execute  the  usual  penal  bond  with  good  and 
sufficient  sureties,  with  the  additional  obligations 
that  such  contractor  or  contractors  shall  promptlp 
make  payments  to  all  persons  supplying  him  or 
them  with  labor  or  materials  for  any  prosecution  of 
the  work  provided  for  in  such  contracts,'  etc. 

The  statute  was  enacted  in  1903,  and  is  entitled: 
An  act  to  protect  subcontractors,  materialmen, 
and  laborers  furnishing  material  for  doing  work 
upon  bublic  buildings,  structures,  superstructures, 
or  other  public  works. '    Laws  1903,  p.  256. 

''(1)  Under  the  rule  of  construction,  this  statute 
should  be  read  in  and  become  a  part  of  the  bond. 

''In  the  case  of  Mnltnomah  County  v.  United 
States  Fidelity  &  Guarnty  Co.,  87  Or.  198,  170  Pac. 
525,  L.  R.  A.  1918C,  685,  an  action  was  brought  by 
the  county  against  the  defendant,  for  and  on  behalf 
of  L.  H.  MbMahan,  against  the  same  defendants  here 
for  the  use  of  a  caterpillar  engine  which  it  is  alleged 
that  McMahan  hired  to  Sweeney  and  for  the  use  of 
which  he  agreed  to  pay  $10  per  day.  There,  as  here, 
a  general  demurrer  was  filed  to  the  complaint  and 
sustained  by  the  trial  court  upon  the  theory  that  the 
use  of  the  caterpillar  engine  did  not  come  within  the 
terms  of  the  bond.  That  ruling  was  reversed  by  a 
decision  of  this  court,  written  on  January  22,  1918, 
by  Mr.  Justice  Bean. 

"  (2)  The  law  of  that  case  is  vigorously  attacked 
by  respondent;  but  it  has  been  in  force  and  effect 
for  more  than  one  year,  and  it  is  a  matter  of  com- 
mon knowledge  that  in  the  ordinary  course  of  busi- 
ness many  such  bonds  have  been  written  in  that 
time,   and  the  decision  must  have  been  known   and 
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acted  upon  at  the  time  of  their  execution,  and  that 
case  should  now  be  stare  decisis. 

^'The  purpose  of  the  act  was  to  protect  all  per- 
sons supplying  'labor  or  materials  for  any  prosecu- 
tion of  the  work  provided  for  in  such  contract,'  and 
there  is  much  stronger  reason  for  holding  that  the 
use  of  horses  comes  within  the  meaning  of  the  word 
'labor'  as  used  in  the  act,  than  the  rental  of  a  cater- 
pillar engine  employed  on  the  work.  A  caterpillar 
engine'  is  a  machine;  a  'horse'  is  a  domestic  animal 
with  some  degree  of  intelligence. 

"The  respondents  have  cited  definitions  from 
Words  and  Phrases  and  the  New  Standard  Diction; 
ary  as  to  the  meaning  of  the  words  *  labor  and  ma- 
terial' and  of  the  word  'labor,'  but  Century  Dic- 
tionary defines  the  word  'labor'  as  'work  done  by  a 
human  being  or  an  animal,'  and  Words  and  Phrases, 
vol.  5,  p.  3951,  says: 

"  'Within  the  meaning  of  a  statute  giving  a  lien 
to  'laborers  and  for  persons  furnishing  materials 
to  contractors  or  subcontractors,'  labor  done  by  a 
man's  team  may  be  fairly  regarded  as  labor  done 
by  him,  no  right  arising  to  any  one  out  of  its  ser- 
vices except  to  him'— citing  Chicago  N.  E.  R.  Co.  v. 
Sturgis,  44  Mich.  538,  541,  7  N.  W.  213,  214. 

"The  opinion  in  that  case  says:  'But  the  labor 
done  by  a  man's  team  may  be  fairly  regarded  as 
labor  done  by  him  within  the  meaning  of  this  statute.' 

"The  same  authority  also  cites  the  case  of  Hogan 
V.  Cushing,  49  Wis.  169,  5  N.  W.  490,  491,  in  which 
the  syllabus  says:  'The  'labor  and  services'  for 
which  chapter  95  of  1877  gives  a  lien  upon  logs  are 
not  merely  the  personal  or  manual  labor  and  ser- 
vices of  the  claimant,  but  include  those  performed 
by  his  teams  and  servants.' 


(17) 


^^(3)  If  O'Neil  in  person  or  through  his  own 
employes  had  used  his  horses  in  the  ^prosecution  of 
the  work, '  there  would  be  no  question  about  his  right 
to  recover  for  the  joint  services  of  both  horses  and 
men.  On  legal  principle,  the  same  rule  should  apply 
where  he  hired  out  his  horses  to  another  to  be  used 
and  they  were  so  used.  We  hold  that  the  word 
^  labor, '  within  the  meaning  of  the  act,  should  be 
construed  to  include  the  services  which  the  horses 
performed  in  the  ^prosecution  of  the  work.' 

'^Judgment  is  reversed." 

Multnomah  County  v.   United  States  Fidelity  S 
Guaranty  Co.  et  al.,  180  Pac.  104-105. 

^'The  claims  of  Riegelsperger,  Joseph  Gibson 
Company,  First  National  Bank  of  Deer  River,  Eng- 
strom  &  Hosford,  and  Ord  Company  involve  the 
question  of  whether  one  renting  or  furnishing  to  the 
original  contractors  horses  for  use  in  performing 
the  contract  may  have  the  benefit  of  the  bond.  This 
question  is  by  no  means  free  from  difficulty.  McKin- 
non  V.  Red  River  Lbr.  Co.,  119  Minn.  479,  138  N.  W. 
781,  42  L.  R.  A.  (N.  S.)  872,  involved  the  question 
whether  the  labor  of  teams,  hired  without  drivers, 
was  ^manual  labor  or  other  personal  services,'  so 
as  to  come  within  the  log  lien  law.  The  decision 
that  there  was  no  lien  is  not  controlling  in  this  case, 
as  the  statute  and  bond  use  language  that  is  much 
broader,  ^all  work  and  labor  performed  and  all  skill, 
tools,  machinery  or  material  furnished.'  In  Miller 
V.  American  Bonding  Co.  133  Minn.  336,  158  N.  W. 
432,  we  held  that  there  was  a  liability  on  the  con- 
tractor's bond  for  the  repair  of  tools  and  machinery" 
necessarily  used  on  the  work  and  for  the  reasonable 
value  of  the  use  of  such  tools  and  machinery.     It 
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may  seem  doubtful  if  horses  can  reasonably  called 
*  tools'  or  'macliinery, '  but,  on  the  other  hand,  it  is 
impossible  to  see  why  the  surety  should  be  liable  for 
the  repair  and  use  of  dinky  engines  or  dump  cars 
used  in  road  construction,  and  not  be  liable  for  the 
use  of  teams  which  do  the  same  work.  The  horses 
certainly  perform  work  for  the  completion  of  the 
contract  just  as  the  engines  and  cars  do.  We  have 
examined  the  authorities  cited  by  appellant,  and  are 
of  the  opinion  that  they  do  not  compel  us  to  hold 
that  there  is  no  liability  for  the  use  or  rental  of 
teams  without  drivers.  All  of  the  cases  cited  are  de- 
cided under  statutes  that  are  materially  different 
from'  ours,  and  are  not  in  accord  with  our  decision 
in  the  MJiller  case.  Reference  may  be  made  to  the 
notes  in  16  L.  R.  A.  (N.  S.)  585,  43  L.  R.  A.  (N.  S.) 
162,  and  L.  R.  A.  1915F,  951,  where  many  cases  are 
cited  and  discussed,  also  to  Eastern  Texas  R.  R.  Co. 
V.  Foley,  30  Tex.  Civ.  App.  129,  69  S.  W.  1030,  St. 
L.,  I.  M.  &  So.  Ry.  Co.  v.  Love,  74  Ark.  528,  86  S.  W. 
395,  and  Texas  &  St.  L.  R.  R.  Co.  v.  Allen,  1  White 
&  W.  Civ.  Cas.  Ct.  App.  Sec.  568. 

'^Our  conclusion,  based  upon  the  language  of  the 
statute  and  of  the  bond,  is  that  the  surety  is  liable 
for  the  rental  value  of  horses  necessarily  used  on 
the  work,  though  the  claims  did  not  include  the  ser- 
vices of  teamsters.  This  would  necessarily  cover 
the  rental  value  and  cost  of  repair  of  harnesses.'' 

Dawson  v.  Northwestern  Const.  Co.   et  at.,  163 

N.  W.  772-777. 

The  cases  cited  by  the  District  Court  as  authority 
for  the  proposition  that  no  lien  existed  in  favor  of  a 
person  furnishing  horses,  tools,  machinery  and  equip- 
ment to  any  person  other  than  the  owner  of  the  land 
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upon  which  the  structure  or  improvement  is  being  con- 
structed, have  practically  no  bearing  upon  the  case  at 
bar,  for  the  reason  that  the  statutes  under  consideration 
in  those  cases  were  more  restricted  in  their  scope  and 
application  than  the  Arizona  statute  under  which  ap- 
pellant claims  his  lien. 

Nor  are  we  able  to  follow  the  Court  in  its  reasoning 
that,  while  a  lien  might  have  existed  had  the  contract 
been  made  directly  with  all  the  owners  of  the  property 
upon  which  lien  is  claimed,  such  is  not  the  case  where 
contract  is  made  with  one  of  the  owners,  who  had  charge 
or  control  of  the  construction  of  the  structure  or  im- 
provement, with  the  knowledge  and  consent  of  the  other 
owners,  and  who  in  making  such  contract  acted  for 
'himself  individually  and  as  agent  for  the  other  owners. 

Section  3639,  Eevised  Statutes  of  Arizona,  above 
quoted,  expressly  provides  that  the  '^person  having 
charge  or  control  of  the  construction  *  *  *  *  of  any 
building  or  other  structure  or  improvement  shall  be 
held  to  be  the  agent  of  the  owner  for  the  purpose  of 
'this  chapter."  This  does  not  create  a  general  agency 
by  which  the  owner  is  personally  bound  to  pay  the 
contract  price  for  labor,  machinery,  fixtures  or  tools 
^furnished  the  contractor  to  be  used  in  the  construction, 
'but  does  constitute  the  person  in  charge  or  control  of 
the  construction  the  agent  of  the  owner  for  the  purpose 
of  fixing  a  lien  upon  the  structure  or  improvement  bein^ 
made.  The  lien  exists,  in  the  language  of  the  statute, 
"whether  said  work  was  done  or  the  articles  furnished 
at  the  instance  of  the  owner  of  the  building  or  improve- 
ment or  his  agent"  (the  person  having  charge  or  control 
of  the  construction). 
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The  articles  of  personal  property  other  than  horses 
furnished  by  the  appellant  in  this  case,  under  his  con- 
tract, are  clearly  tools,  machinery  or  fixtures ;  while  the 
horses  furnished  under  the  contract  to  be  used  for  ithe 
•purposes  set  forth  in  the  second  amended  complaint, 
in  decisions  above  cited  and  quoted  from,  have  been 
held  to  be  tools  or  machinery  within  the  meaning  of  a 
statute  giving  a  lien  for  tools  or  machinery  used  in  con- 
struction of  structures  or  improvements,  and  the  work 
performed  by  them  has  been  held  to  be  ^^ labor''  within 
the  meaning  of  lien  statutes. 

Had  the  appellant  in  this  case  entered  into  a  con- 
tract with  the  owner  or  with  the  person  in  charge  and 
control  of  the  construction  for  the  excavation  of  the 
canals  and  ditches  upon  which  his  horses,  tools  and 
machinery  were  in  fact  employed,  at  so  much  per  yard, 
his  right  to  a  lien  would  have  been  clear ;  and  the  Court 
should  not  permit  itself  to  be  confused  by  reason  of  a 
contract  providing  a  different  basis  for  payment  to  the 
appellant  for  the  reasonable  value  of  the  services  of  his 
'horses  and  the  use  of  his  machinery,  tools  and  equip- 
ment.  Whatever  the  form  of  the  contract,  the  fact 
•remains  that  the  appellant  in  this  case  contributed  to 
'the  construction  of  structures  and  improveemnts  for 
*which  he  has  not  been  paid  and  which  have  inured  to 
the  benefit  of  the  owners  thereof.  All  lien  statutes 
■recognize  and  are  enacted  for  the  purpose  of  enforcing 
tlie  equitable  doctrine  that  one  person  should  not  reap 
nvhere  another  has  sown. 

We  respectfully  urge  that  the  case  should  be  re- 
versed and  remanded  with  instructions  to  the  District 
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Court  to  vacate  and  set  aside  decree  dismissing  second 
amended  complaint  as  to  the  defendants  Albert  Stein- 
feld,  Bettina  Steinfeld,  Fidelity  Savings  &  Loan  As- 
sociation, and  Pima  Farms  Company,  and  to  overrule 
their  motions  to  dismiss. 

Respectfully  submitted, 

Thomas  Aemstkong,  Jk., 
Ernest  W.  Lewis, 
R.  Wm.  Kramer, 
James  R.  Moore, 

Solicitors  for  Appellant. 
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BRIEF  AND  ARGUMENT 


The  plaintiff  in  the  above  entitled  case  claims  a  lien  on 
certain  canals,  water  ditches  and  land  by  virtue  of  the 
furnishing  of  mules  and  equipment  under  a  written 
contract  between  the  plaintiff  and  Edwin  Post. 

THE  STATUTE  WHICH  GOVERNS  APPELLANT'S 

CLAIM  OF  LIEN 

That  section  of  the  Revised  Statutes  of  Arizona, 
1913,  Civil  Code,  allowing  a  lien  for  the  construction, 


etc.,  of  any  canal,  water  ditch,  etc.,  reads  as  follows: 

'Taragraph  3653:  All  persons  who  may  labor 
or  furnish  material  of  any  kind  in  the  construction, 
alteration  or  repair  of  any  canal,  water  ditch, 
flume  or  aqueduct  or  reservoir,  bridge,  fence  or 
other  structure  or  improvement,  and  to  whom 
m.oney  or  wages  are  due  or  owing  therefor,  shall 
hereafter  have  a  lien  upon  the  same  for  such  sums 
as  are  unpaid." 

Counsel  for  appellant  contend  that  paragraph  3639 
is  the  paragraph  of  the  Arizona  statutes  governing  ap- 
pellant's right  to  a  lien.  They  set  out  this  paragraph 
at  page  8  of  their  brief,  and  for  the  sake  of  brevity  we 
will  not  repeat  it  here. 

In  March,  1885,  the  Legislature  of  the  Territory  of 
Arizona,  passed  an  Act,  No.  93,  securing  liens  to  me- 
chanics, laborers,  and  others,  which  is  to  be  found  on 
page  240  of  the  Laws  of  the  Territory  of  Arizona, 
Thirteenth  Legislative  Assembly.  Said  act  provided 
that  (in  section  1) 

"Every  person  performing  labor  upon  or  fur- 
nishing material  of  the  value  of  $25  or  more,  to  be 
used  in  the  construction,  alteration  or  repair  of 
ciny  building  or  other  superstruction,  railroad, 
tramway,  toll-road,  canal,  water-ditch,  flume,  aque- 
duct or  reservoir,  building,  bridge,  fence  or  any 
structure  or  improvement,  except  property  exempt 


by  law  from  execution,  has  a  lien  upon  the  same 
for  the  work  or  labor  done  or  material  furnished", 
etc. 

Section  1  also  provided  for  a  lien  for  miners.  Sepa- 
rate sections  gave  liens  for  any  person  who  filled  in 
any  lot  in  an  incorporated  city  or  town ;  any  artisan 
or  mechanic  who  makes,  alters  or  repairs  any  personal 
property;  any  person  who  performs  labor  or  work  on 
any  tract  of  land  by  cutting*  and  cording  the  timber 
thereon,  and  to  all  foundrv  men  and  boiler  makers  for 
performing  w^ork  upon  machinery,  etc. 

Under  authority  of  an  act  of  the  legislative  assembly 
the  governor  appointed  a  commission  to  revise  the  laws 
of  the  territory.  Such  commissioners  were  directed  by 
statute  to  eliminate  ''all  crude,  useless,  imperfect  and 
contradictory  matter,  and  insert  such  new  provisions 
as  they  might  deem  necessary  and  proper." 

Accordingly  in  the  Revised  Statutes  of  Arizona, 
1887,  we  find  a  complete  revision  of  the  lien  laws  re- 
lating to  mechanics,  laborers  and  others.  Par.  2258 
of  the  laws  of  1887  is  as  follows: 

''That  any  person  or  firm,  lumber  dealer,  artisan 
or  mechanic,  who  may  labor  or  furnish  material, 
machinery,  fixtures  or  tools  to  erect  any  house  or 
improvement,  or  to  alter  or  repair  any  building 
or  improvement  whatever,  shall  have  a  lien  on  such 
house,    building,    fixtures    or    improvements,    and 


shall  also  have  a  lien  on  the  lot  or  lots  of  land  ne- 
cessarily connected  therewith,  to  secure  payment 
for  labor  done,  lumber,  material,  machinery  or  fix- 
tures and  tools  furnished  for  construction,  altera- 
tion or  repairs." 

Par.  2274  related  to  liens  of  mechanics,  laborers, 
etc.,  on  railroads;  par.  2276  related  to  liens  of  miners 
and  laborers  upon  mines  and  mining  claims;  par.  2277 
related  to  liens  upon  lots  in  any  incorporated  city,  etc. ; 
par.  2278  related  to  liens  of  foundrymen,  boiler  makers, 
etc. ;  par.  2279  related  to  liens  for  all  persons  who  cut 
or  cord  wood.     Par.  2275  reads  as  follows: 

"All  persons  who  may  labor  or  furnish  material 
of  any  kind  in  the  construction,  alteration  or  re- 
pair of  any  canal,  water-ditch,  flume  or  aqueduct 
or  reservoir,  bridge,  fence  or  other  structure  or 
improvement,  and  to  whom  money  or  wages  are 
due,  or  owing  therefor,  shall  hereafter  have  a  lien 
upon  the  same  for  such  sums  as  are  unpaid." 

This  paragraph  is  in  the  same  language  and  is  iden- 
tical with  the  language  of  par.  3653  of  the  R.  S.  of 
1913,  as  will  be  shown  from  a  comparison  with  par. 
3653  heretofore  set  out. 

The  next  revision  of  the  statutes  occurred  in  1901 
and  in  the  Revised  Statutes  of  that  year  we  find  the 
same  arrangement  as  in  the  code  of  1887.  Par.  2258, 
above  set  out,   appeared  in   the    1901    statutes   as   par. 


2888  and  the  only  change  in  said  paragraph  was  in  the 
first  Hne.  "That  any  person,  or  firm,  lumber  dealer, 
artisan  or  mechanic,  who  may  labor"  was  changed  to 
read,  in  the  1901  statutes,  to  "That  any  person,  firm 
or  corporation  who  may  labor". 

Par.  2275  relating  to  canals,  water-ditches,  etc.,  set 
out  above,  appeared  without  the  slightest  change  in 
the  1901  statutes  as  par.  2903.  The  various  lien  para- 
graphs mentioned  above  also  appeared  in  the  1901 
statutes  as  separate  paragraphs ;  none  of  them  were 
discarded  but  all  appeared  in  the  1901  statutes. 

The  next  and  last  revision  of  the  statutes  occurred 
m  1913.  In  the  1913  statutes  we  find  the  paragraph  re- 
lating to  liens  on  canals,  water  ditches,  etc.,  appearing 
as  paragraph  3653,  and  in  the  same  language  as  it  ap- 
peared in  the  codes  of  1887  and  1901.  The  various 
lien  paragraphs  mentioned  as  appearing  in  the  codes 
of  1887  and  1901  also  appeared  in  the  1913  statutes, 
as  separate  paragraphs.  The  lien  paragraphs  relating 
to  the  lien  upon  any  lot  in  an  incorporated  city  or  town, 
for  every  person  who  furnishes  material  or  labors  or 
fills  in  or  otherwise  improves  the  same;  the  lien  of 
foundrymen,  boiler  makers,  etc. ;  the  lien  in  favor  of 
all  persons  who  cut  or  cord  wood,  skid  logs  or  pile 
ties,  etc.;  and  the  lien  in  favor  of  all  persons  who  may 
labor  or  furnish  material  in  the  construction,  etc.,  of 
any  canal,  water  ditch,  etc.,  were  all  unchanged  and 
the  same  as  they  appeared  in  the  code  of  1901.  The 
paragraph  relating  to  railroads  was  the  same  as  it  ap- 
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peared  in  the  statutes  of  1901,  with  the  exception  that 
it  had  a  paragraph  added  thereto. 

Par.  2888  of  1901  was  sHghtly  ampHfied  and  changed 
by  the  Code  Commissioners  and  appeared  in  the  1913 
statutes  as  par.  3639  (being  the  paragraph  which 
counsel  for  appellant  contend  is  governing  as  to  ap- 
pellant's right  to  a  lien),  but  it  was  not  materially 
changed  and  it  was  not  intended  to  and  did  not  take 
the  place  of  par.  3653.  That  such  was  the  case  is 
shown  in  the  fact  that  the  Code  Commissioners  placed 
just  beneath  par.  3639,  in  the  1913  statutes,  as  a  con- 
struction thereof,  a  citation  to  the  case  of  Gates  v. 
Fredericks,  5  Ariz.  343,  52  Pac.  1118,  which  was  a  de- 
cision by  the  Supreme  Court  of  Arizona  on  par.  2258  of 
the  R.  S.  of  1887,  and  by  the  fact  that  the  language  of 
par.  3639  was  not  enlarged  to  incorporate  into  it  or 
to  cover  the  matters  and  things  contained  in  par.  3653 
and  by  the  fact  that  par.  3653  was  included  by  the  Code 
Commissioners  in  the  R.  S.  of  Arizona,  1913,  and  re- 
enacted  by  the  Legislature. 

Paragraphs  3653  and  3639  were  adopted  by  the  legis- 
lature at  the  same  time.  In  the  construction  of  a  par- 
ticular statute,  or  in  the  interpretation  of  any  of  its 
provisions,  all  acts  relating  to  the  same  subject,  or 
having  the  same  general  purpose,  should  be  read  in 
connection  with  it,  as  together  constituting  one  law. 
In  construing  acts  passed  at  the  same  session  of  the 
legislature,  it  is  to  be  presumed  that  such  acts  are  im- 
bued with  the  same  spirit  and  actuated  by  the   same 
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policy  and  they  should  be  so  construed  as  to  harmon- 
ize and  force  and  effect  should  be  given  to  the  provis- 
ions of  each.  The  legal  presumption  is  that  the  legis- 
lature did  not  intend  to  enact  contradictory  statutes 
and  the  statutes  should  be  construed  so  that  both  may 
stand,  if  possible.  These  two  paragraphs  of  the  Ari- 
zona statutes  under  consideration  were  enacted  at  the 
same  time  and  have  remained  together  as  a  part  of  the 
statutes  of  Arizona  since  1887.  Since  that  time  the 
statutes  have  been  re-enacted  twice  and  each  time  the 
two  paragraphs  under  consideration  have  been  re-enact- 
ed. The  separate  lien  paragraphs  relating  to  mines, 
lots,  foundrymen,  wood  cutters,  etc.,  have  also  been  re- 
enacted  during  the  same  period  of  time,  showing  clearly 
the  intention  of  the  legislature  to  retain,  as  a  part  of 
the  law,  the  separate  lien  paragraphs. 

Par.  3639  uses  a  general  term  ''structure"  while  par. 
3653  refers  specifically  to  ''canals,  water-ditches,  aque- 
Gucts,  reservoirs,"  etc.  In  United  States  v.  Chase,  135 
U.  S.  260,  34  L.  Ed.  117,  119,  10  Sup.  Ct.  Rep.  757, 
the  following  rule  is  stated: 

"It  is  an  old  and  familiar  rule  that,  'where  there 
is,  in  the  same  statute,  a  particular  enactment,  and 
also  a  general  one,  which,  in  its  most  comprehen- 
sive sense,  would  include  what  is  embraced  in  the 
former,  the  particular  enactment  must  be  operative, 
and  the  general  enactment  must  be  taken  to  affect 
only  such  cases  within  the  general  language  as  are 
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not  within  the  provisions  of  the  particular  enact- 
ment.' "^  '^  This  rule  applies  wherever  an  act 
contains  general  provisions  and  also  special  ones 
upon  the  same  subject,  which,  standing  alone,  the 
general  provisions  would  include.  Endlich  on  In- 
terpretation of  Statutes,  560/' 

In  order  to  show  how  little  change  was  made  in  par. 
2888  of  the  R.  S.  of  1901,  when  it  appeared  in  R.  S.  of 
Arizona,  1913,  as  par.  3639,  we  will  set  out  par.  2888 
of  the  R.  S.  of  1901  in  full: 

"2888.  (Sec.  9.)  That  any  person,  firm  or  cor- 
poration who  may  labor  or  furnish  material,  ma- 
chinery, fixtures,  or  tools  to  erect  any  house  or  im- 
provement, or  to  alter  or  repair  any  building  or 
improvement  whatever,  shall  have  a  lien  on  such 
house,  building,  fixtures  or  improvements,  and 
shall  also  have  a  lien  on  the  lot  or  lots  or  land 
necessarily  connected  therewith,  to  secure  payment 
for  labor  done,  lumber,  material,  machinery  or  fix- 
tures and  tools  furnished  for  construction,  altera- 
tion or  repairs." 

Par.  3639,  set  forth  in  appellant's  brief  at  page  8,  is 
r'ls  follows: 

'^Every  person,  firm  or  corporation  who  may  la- 
bor or  furnish  materials,  machinery,  fixtures  or 
tools   to   be   used    in    the   construction,    alteration, 
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erection,  repair  or  completion  of  any  building  or 
other  structure  or  improvement  whatever  shall 
have  a  lien  on  such  house,  building,  structure  or 
improvements  for  the  work  or  labor  done  or  ma- 
terials, machinery,  fixtures  or  tools  furnished," 
etc. 

Par.  2888  says  "shall  have  a  lien  on  such  house, 
building,  fixtures  or  improvements"  while  par.  3639 
says  "shall  have  a  lien  on  such  house,  builidng,  struc- 
ture or  improvements",  there  being  only  a  change  of 
one  word  in  the  phrase  conferring  the  lien,  the  change 
being  from  the  word  ''fixtures"  to  that  of  ''structure". 
It  cannot  be  argued  that  by  changing  "fixtures"  to 
"structure"  the  Code  Commissioners  and  the  legislature 
intended  to  repeal  par.  3653,  and  to  include  in  par. 
3639,  "canal,  water-ditch,  flume  or  aqueduct  or  reser- 
voir, bridge,  fence"  as  set  out  in  par.  3653.  Had  they 
desired  to  include  those  things  set  forth  in  par.  3653 
in  par.  3639  it  seems  reasonable  to  suppose  that  they 
would  have  used  language  indicating  their  intention, 
and  not  just  the  word  "structure",  and  w^ould  not  have 
retained  3653  as  a  part  of  the  law. 

xA.s  par.  3653  has  never  been  expressly  repealed,  it 
therefore  follows  that  unless  it  was  impliedly  repealed 
by  changing  the  w^ord  "fixtures"  to  "structure"  in  par. 
3639,  it  is  still  in  full  force  and  efifect.  On  page  1074 
of  vol.  36  Cyc,  the  following  appears : 

"Between  the  two  acts  there  must  be  plain,  un- 
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avoidable,  and  irreconcilable  repugnancy,  and  even 
then  the  old  law  is  repealed  only  pro  tanto,  to  the 
extent  of  the  repugnancy.  If  both  acts  can,  by  any 
reasonable  construction,  be  construed  together, 
both  will  be  sustained." 

Par.  3653  relates  specifically  to  canals,  water 
ditches,  flumes,  aqueducts,  reservoirs,  etc.,  and  is  not  in 
any  way  inconsistent  with  or  repugnant  to  par.  3639. 

36  Cyc,  page  1071,  states  the  following: 

''The  repeal  of  statutes  by  implication  is  not  fa- 
vored by  the  courts.  The  presumption  is  always 
against  the  intention  to  repeal  where  express  terms 
are  not  used.  To  justify  the  presumption  of  an  in- 
tention to  repeal  one  statute  by  another,  either  the 
two  statutes  must  be  irreconcilable,  or  the  intent  to 
effect  a  repeal  must  be  otherwise  clearly  expressed. 
It  follows  that  where  the  intention  not  to  repeal  is 
apparent  or  manifest  from  an  act  there  is  no  room 
for  repeal  by  implication,  or  the  application  of 
rules  regarding  implied  repeal." 

In  25  Ruling  Case  Law,  page  918,  the  following  ap- 
pears : 

''Repeals  by  implication  are  not  favored,  and 
will  not  be  indulged  if  there  is  any  other  reason- 
able construction.  The  presumption  is  always 
against  the  intention  to  repeal  where  express  terms 
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are  not  used  and  the  implication,  in  order  to  be  op- 
erative, must  be  necessary." 

It  is  very  clear  that  both  paragraphs  under  consid- 
eration are  co-existing  and  do  not  in  any  vv^ay  conflict. 
As  both  paragraphs  were  passed  at  the  same  time,  it 
cannot  be  urged  that  either  paragraph  repealed  the 
other.  Therefore  the  lien  claimed  can  only  exist,  if  it 
exist  at  all,  under  and  by  virtue  of  par.  3653  of  the 
R.  S.  of  1913. 

Counsel  for  appellant  cite  the  case  of  Mendojja,  ef  aL, 
vs.  Central  Forest  Co.,  174  Pac.  359,  on  page  9  of  their 
brief,  as  showing  that  an  irrigation  system  is  a  struc- 
ture within  the  meaning  of  the  word  as  used  in  par. 
3639  of  the  Arizona  statutes.  From  the  few  lines  quot- 
ed by  counsel  for  appellant  this  might  seem  to  be  the 
case,  but  upon  reading  the  entire  case  and  the  statute 
under  which  the  lien  was  claimed,  it  is  apparent  that 
the  short  quotation  by  counsel  for  appellant  is  mislead- 
ing. The  action  in  the  Mendoza  case  was  under  section 
1183  of  the  Code  of  Civil  Procedure  of  California, 
which  is  as  follows : 

"Mechanics,  materialmen,  contractors,  subcon- 
tractors, artisans,  architects,  machinists,  builders, 
miners,  teamsters  and  draymen,  and  all  persons 
and  laborers  of  every  class  performing  labor  upon, 
or  bestowing  skill  or  other  necessary  services,  or 
furnishing  materials  to  be  used  or  consumed  in  or 


14 

furnishing  appliances,  teams  and  power  contribut- 
ing to  the  construction,  alteration,  addition  to  or 
repair,  either  in  whole  or  in  part,  of  any  building, 
wharf,  bridge,  ditch,  flume,  aqueduct,  well,  tunnel, 
fence,  machinery,  railroad,  wagon  road  or  other 
structure,  shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished  ma- 
terials, for  the  value  of  such  labor  done  and  ma- 
terials furnished  and  for  the  value  of  the  use  of 
such  appliances,  teams  or  power,"  etc. 

The  above  quotation  was  taken  from  the  Mendoza 
case  and  was  in  full  force  and  effect  at  the  time  such 
decision  was  rendered. 

In  the  Mendoza  case  we  find  the  following: 

''In  Williams  v.  Mountaineer  Gold  Mining  Co., 
102  Cal.  134,  34  Pac.  702,  36  Pac.  388,  Mr.  Justice 
Temple,  speaking  for  the  court,  construed  these 
terms  as  follows : 

'The  use  of  the  phrase  'other  structure'  in  the 
above  extract  (from  section  1183)  shows  that 
the  word  'structure'  comprehends  all  the  proper- 
's^ ties  specifically  enumerated,  and  is  broad  enough 
to  include  any  similar  thing  constructed,  should 
the  enumeration  prove  incomplete'. 

"In    the   present   case,    we   think,    the   definition 
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given  by  Judge  Temple,  supra,  will  lead  us  to  our 
destination." 

The  action  in  the  Mendoza  case  was  brought  to  ob- 
tain a  lien  for  farm  development,  consisting  of  ditches, 
drains,  etc.,  some  of  which,  as  ditches  and  roads,  were 
expressly  designated  as  structures  in  the  statute.  The 
others  were  siinilar  things  to  those  enumerated  in  the 
statute. 

Par.  3639,  under  which  appellant  claims,  is  not  as 
broad  as  section  1183  of  the  California  statute  for  it 
does  not  provide  for  liens  for  "furnishing  materials  to 
be  used  or  consumed  in  or  furnishing  appliances,  teams 
or  power  contributing  to  the  construction''  etc.,  of  any 
''ditch,  flume,  aqueduct,"  etc.,  but  only  provides  for  a 
lien  for  ''any  building,  or  other  structure  or  improve- 
ment whatever".  Section  1183  of  the  California  stat- 
utes provides  for  a  lien  for  miners,  and  for  services 
performed  and  materials  furnished  to  railroads,  and 
upon  ditches,  flumes,  aqueducts,  etc.,  whereas  such  liens 
are  not  provided  for  in  section  3639  of  the  Arizona 
statutes,  such  section  only  providing  for  a  lien  upon 
houses,  building  and  structures;  the  lien  upon  a  rail- 
road being  found  in  a  different  paragraph,  namely, 
paragraphs  3651  and  3652  of  R.  S.  of  Arizona,  1913, 
Civil  Code;  the  lien  for  miners  is  found  in  par.  3654 
of  said  Code  and  the  lien  upon  ditches,  flumes,  aque- 
ducts, etc.,  is  found  in  par.  3653  of  said  Code.  It  will 
be  seen,  therefore,  that  par.  3639  of  the  Arizona  statu- 
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tes  is  very  much  more  restricted  than  sec.  1183  of  tlie 
Cahfornia  statutes,  and  the  Mendoza  case  is  not  a  con- 
struction of  the  word  "structure"  as  used  in  par.  3639 
of  the  Arizona  statutes.  In  Cahfornia  a  statement  of 
aU  property  and  things  upon  which  a  mechanic's  hen 
may  attach  is  embraced  within  section  1183  of  the  Code 
of  Civil  Procedure  while  in  Arizona  liens  upon  differ- 
ent kinds  of  property  are  divided  into  various  para- 
graphs. Paragraph  3653,  relating  specifically  to 
ditches,  flumes,  aqueducts,  reservoirs,  etc.,  is,  therefore, 
the  section  under  which  this  lien  must  be  asserted. 

Appellant  in  his  second  amended  complaint,  in  the 
third  paragraph  thereof  (T.  of  R.  4)  expressly  says 
that  certain  horses  and  mules  and  certain  machinery, 
fixtures  and  tools  w^ere  furnished  to  be  used  in  the 
construction  of  canals  and  water  ditches  and  other 
works  and  structures  as  aforesaid,  referring  to  flumes, 
culverts,  gates,  dams,  w^ells,  pumps  and  pumping  plants, 
'mentioned  in  the  second  paragraph  thereof.  Counsel 
for  appellant  expressly  say  that  whatever  was  furnished 
was  furnished  in  the  construction,  alteration  or  repair 
of  canals  and  water  ditches,  etc.,  in  accordance  with  the 
to  say  that  section  3639  has  any  application  to  this 
language  of  paragraph  3653.  How  counsel  can  assume 
case  is  difficult  for  us  to  perceive. 

Tt  would  be  nothing  but  a  repetiton  to  argue  the 
matter  further.  Counsel  for  appellant  seem  to  admit 
that  the  only  way  they  can  bind  the  appellees  is  to  bring 
this  case  under  section  3639  and  it  is  sufhcient  to  re- 
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fute  this  to  read  the  second  amended  complaint  of  ap- 
pellant and  read  the  two  paragraphs,  to-wit,  3639  and 
3653. 

APPELLANT  HAS  NOT  PERFORMED  LABOR 

It  is  very  apparent  that  in  the  case  at  bar  there  can 
be  no  lien  for  labor  performed,  by  virtue  of  the  leasing 
of  the  stock  and  equipment. 

Jones  on  Liens,  (3rd  Ed.)  Sec.  1361,  states  the  fol- 
lowing: 

*'But  a  contractor  is  not  a  laborer  within  the 
meaning  of  the  statute  giving  persons  liens  who 
perform  work  and  labor,  the  statute  being  intended 
to  protect  the  actual  laborers,  and  not  applying  to 
contractors  or  those  who  only  superintend  the  labor 
of  others." 

Little  Rock  etc.  R.  Co.  v.  Spencer,  65  Ark.  183,  194, 
47  S.  W.  196,  42  L.  R.  A.  334,  was  a  suit  to  fore- 
close a  mechanic's  lien.       The  court  said  in  part: 

''A  contractor  Vv^ho  does  not  perform  any  work 
or  labor  personally  does  not  come  within  Sandels 
&  H.  Dig.  Ark.  Sec.  6521,  providing  a  lien  for 
'every  mechanic,  builder,  lumberman,  artisan, 
workman,  laborer,  or  other  person  or  persons  that 
shall  do  or  perform  any  work  or  labor'  on  a  rail- 
road," 
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In  the  case. of  Wood,  Curtis  &  Co,,  v.  El  Dorado 
Lumber  Co.  et  al.,  94  Pac.,  pages  877-878,  on  page  878, 
it  is  stated  that  the  action  was  brought  and  the  lien 
claimed  under  the  provisions  of  Sec.  1183,  Code  of  Civil 
Procedure  of  California.  This  case  was  decided  by 
the  Supreme  Court  of  California  on  March  13,  1908, 
and  rehearing  was  denied  April  10,  1908.  Appellant 
cites  this  case  and  states,  on  page  1 1  of  his  brief,  that 

''Under  the  California  statute  as  it  then  existed, 
no  lien  was  given  for  the  furnishing  of  machinery, 
fixtures,  or  tools'  to  be  used  in  the  construction, 
etc.,  of  any  improvement  or  structure,  and  the  lien 
was  therefore  denied." 

Appellant,  in  his  brief,  at  the  bottom  of  page  11,  says: 

''From  the  language  of  the  opinion  above  quoted, 
it  is  quite  evident  that  had  the  California  statute 
under  consideration  given  a  lien  for  'machinery, 
fixtures  or  tools,'  as  does  the  Arizona  statute  under 
which  plaintifif  claims  his  lien,  the  Court  would  have 
held  that  the  plaintiff  in  the  Wood,  Curtis  &  Com- 
pany V.  El  Dorado  Lumber  Co.  case  was  entitled  to 
a  lien  upon  the  railroad  for  the  reasonable  value 
for  use  of  horses  and  harness  furnished  the  con- 
tractor to  be  used  in  its  construction." 

The  California  statute  as  it  then  existed,  did,  how- 
ever, give  a  lien  for  the  furnishing  of  materials  to  be 
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used  in  the  construction,  etc.,  of  improvements,  etc. 
Section  1183  of  the  Code  of  Civil  Procedure  of  CaH- 
fornia,  as  it  at  that  time  existed,  is  as  follows: 

"Mechanics,  material  men,  contractors,  sub- 
contractors, artisans,  architects,  machinists,  build- 
ers, miners,  and  all  persons  and  laborers  of  every 
class  performing  labor  upon  or  furnishing  ma- 
terials to  be  used  in  the  construction,  alteration, 
addition  to,  or  repair,  either  in  whole  or  in  part,  of 
any  building,  wharf,  bridge,  ditch,  flume,  aqueduct, 
well,  tunnel,  fence,  machinery,  railroad,  wagon 
road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor  or 
furnished  materials,  for  the  value  of  such  labor 
done  and  materials  furnished,  w^hether  at  the  in- 
stance of  the  owner,  or  of  any  other  person  acting 
by  his  authority  or  under  him,  as  contractor  or 
otherwise." 

In  the  case  above  cited  the  Supreme  Court  of  Cali- 
fornia said  in  part : 

"On  February  17,  1904,  the  defendant  and  ap- 
pellant herein,  the  El  Dorado  Lumber  Company, 
enterd  into  a  contract  with  the  defendants  Carney, 
Roy  &  Carney  for  the  construction  of  a  single- 
track  railroad,  upon  a  private  right  of  way  from 
North  Placerville  to  its  storage  yards  in  El  Dorado 
county.       Thereafter,  and  during  the  progress  of 
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construction  work  upon  said  right  of  way,  the 
plaintiff  corporation  let  to  the  firm  of  Carney,  Roy 
&  Carney  53  head  of  horses,  with  their  harness,  at 
the  rate  of  $10  per  month  for  each  horse  and  har- 
ness. An  examination  of  the  record  shows  that 
these  horses  were  used  by  Messrs.  Carney,  Roy  & 
Carney  in  the  course  of  the  construction  work,  and 
that  the  drivers  of  the  horses  were  hired  and  paid 
for  by  them.  *  *  * 

The  question,  then,  which  the  trial  court  an- 
swered in  favor  of  plaintiff,  is:  Did  plaintiff,  by 
this  letting  of  its  horses  at  a  stipulated  price  per 
month,  'bestow  labor'  upon  the  work,  so  as  to  en- 
title it  to  a  lien  under  Sec.  1183,  Code  of  Civil  Pro- 
cedure? *  *  * 

The  horses  ,as  horses,  were  no  more  entitled  to 
liens  than  were  the  harnesses  themselves.  Each 
and  both  together  were  but  convnient  appliances 
for  the  doing  of  specific  work.  In  the  ultimate 
analysis  there  is  no  difference  in  principle  whether 
draying  is  done  by  horses  and  wagons,  or  by  auto- 
mobile trucks;  w^hether  grading  is  done  by  horses 
and  scrapers  or  by  traction  engines  and  steam 
peddies.  One  and  all  are,  in  their  essence,  but 
tools  and  machinery.  This  being  so,  if  the  ruling 
for  which  respondent  contends  is  the  correct  one, 
it  must  result  that  if  A  leases  to  B  a  derrick  or 
hoist  for  use  upon  the  buildings  which  B  is  con- 
structing, A  will  have  a    lien    upon  each  of    those 
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buildings  for  the  value  of  the  use  of  the  derrick; 
or,  in  still  simpler  form,  if  a  carpenter  lets  to  a 
fellow  carpenter  his  chest  of  tools  for  50  cents  a 
day,  the  former  will  have  a  lien  upon  every  building 
upon  which  the  latter  works  and  uses  the  rented 
tools.  The  illustration,  reducd  to  its  simplicity, 
shows  the  untenableness,  if  not  the  absurdity,  of 
the  contention.  Giving  to  the  law  its  broadest  and 
most  beneficent  construction,  it  can  never  be  said 
that  one  who  merely  rents  appliances  to  another 
who  labors  upon  a  structure  has  himself  bestowed 
labor  upon  that  structure  within  the  meaning  of 
the  law/' 

This  case  was  decided  upon  a  statute  substantially 
the  same  as  the  Arizona  statute  and  which  statute  gave 
a  Hen  for  both  labor  and  the  furnishing  of  materials. 
We  submit  that  the  ruling  in  the  above  quoted  case 
applies  equally  as  strongly  to  the  case  at  bar. 

One  letting  horses  by  the  month  to  another  to  haul 
timber  for  a  third  person  is  not  entitled  to  a  lien  upon 
the  lumber  for  the  rental  thereof  under  a  statute  eivins 
a  lien  for  personal  services  and  for  services  of  a  team, 
upon  lum])er,  as,  by  such  lease,  the  horses  became  the 
lessee's  for  the  time  being,  and  it  was  he  who  might 
have  a  lien  for  his  services  and  the  use  of  the  horses, 
and  not  the  owner  thereof.  McCullin  v.  McMullin,  92 
Me.  336,  69  Am.  St.  Rep.  510,  42  Atl.  500;  Richardson 
V.  Hoxie,  90  Me.  227,  38  Atl.  142, 
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One  letting  horses  for  use  in  work  of  a  lienable  na- 
ture upon  logs  or  lumber  is  not  entitled  to  a  lien  for 
their  hire,  unless  used  and  worked  by  him  or  his  ser- 
vants, under  a  statute  giving  a  lien  upon  logs  or  lumber 
to  any  person  performing  services  in  cutting,  manufac- 
turing, or  hauling  the  same.  Edzvards  v.  H.  B.  Waite 
Lumber  C,  108  Wis.  164,  81  Am.  St.  Rep.  884,  84  N. 
W.  150;  Alabie  v.  Sines,  92  Mich.  545,  52  N.  W.  1007. 

One  renting  teams  to  a  contractor  for  use  in  the  con- 
struction of  a  railway  is  not  entitled  to  a  lien  thereon 
for  their  hire,  under  a  statute  giving  a  lien  to  those  per- 
forming labor  with  tools  or  teams  in  the  construction  of 
a  railway,  such  claim  not  being  within  the  scope  of  the 
statute.  Eastern  Texas  R.  Co.  v.  Foley,  30  Tex.  Civ. 
App.  129,  69  S.  W.  1030. 

Nor  is  one  employed  as  a  superintendent  in  the  con- 
struction of  a  railroad,  who  furnishes  tools  and  teams 
for  use  thereon,  entitled  to  a  lien  upon  the  railway  for 
the  rental  thereof,  under  a  statute  giving  a  lien  to 
mechanics  and  laborers  for  labor  performed,  nothwith- 
standing  the  claimant  did,  at  times,  use  the  tools  him- 
self, and  at  other  times  directed  their  use  by  the  labor- 
ers, as  the  right  to  a  Hen,  under  the  statute,  does  not 
extend  to  work  and  labor  done  by  others,  nor  to  the  use 
of  teams,  tools,  or  implements  other  than  such  as  arc 
personally  used  by  the  claimant.  Texas  &  St.  L.  R. 
Co.  V.  Allen,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  291. 

In  Mahie  v.  Sines,  92  Mich.  525,  52  N.  W.  1007,  the 
court  said: 
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''To  hold  that  the  owner  of  a  team  let  for  a  stated 
time,  at  a  stipulated  price,  may  recover  even  though 
the  one  who  contracts  to  and  does  the  work  is  fully 
paid,  w^ould,  we  think,  be  to  extend  the  provisions 
of  the  statute  beyond  their  terms  or  purpose,  and 
would  of  necessity  involve  holding  that  the  owner 
of  any  machinery  or  tool  leased  to  the  contractor 
or  laborer  is  entitled  to  a  lien,  irrespective  of  the 
state  of  accounts  between  the  owner  and  such  con- 
tractor, or  between  the  contractor  and  the  laborer/' 

In  principle,  this  case  is  identical  with  the  case  at  bar. 

In  the  case  of  McKmnon  v.  Red  River  Lumber  Com- 
pany, 119  Minn.  479,  138  N.  W.  781,  42  L.  R.  A.  (N. 
S.)  872,  decided  by  the  Supreme  Court  of  Minnesota  on 
December  6,  1912,  the  court  said: 

^'Plaintiffs  entered  into  a  written  contract  with 
Sibley,  by  the  terms  of  which  they  hired  and  let 
him  have  twelve  teams  of  horses  at  the  agreed  price 
of  $26  per  month  for  each  team.  These  teams 
worked  for  Sibley  in  hauling  and  banking  the  logs 
he  was  under  contract  to  haul  and  bank  for  de- 
fendant. LaPalm,  one  of  the  plaintiffs,  worked 
for  Sibley  in  caring  for  the  horses,  and  drove  one 
of  the  teams  on  the  work.  He  was  to  receive  $40 
per  month  for  his  services,  which  was  paid  by 
defendant.  The  contractor,  Sibley,  became  in- 
solvent.      Plaintiffs,  after  dmanding  payment  for 
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the  services  of  their  horses,  both  of  Sibley  and  of 
the  defendant,  filed  a  lien  on  the  logs  for  such  ser- 
vices. The  lien  statement,  as  well  as  the  evidence, 
shows  that  the  amount  claimed  was  only  for  the 
labor  of  the  horses  at  the  contract  price,  and  did 
not  include  anything  for  the  personal  services  of 
Lapalm,  which  had  been  paid  for.  *  *  * 

The  owner  of  horses,  machinery  or  tools,  who 
leases  his  equipment  to  a  contractor,  certainly  does 
not  'perform  manual  labor  or  other  personal  ser- 
vices for  hire'  in  aid  of  the  cutting,  hauling  or  bank- 
ing of  logs,  which  the  contractor  by  himself  and  his 
servants  does  under  his  contract.  The  contractor 
has  a  lien  for  his  own  and  his  employees'  labor,  and 
for  the  use  of  all  instrumentalities,  including  teams, 
which  are  actually  used  in  and  necessary  to  the 
performance  of  such  labor  by  the  contractor  and 
his  employees.  Sibley,  doubtless,  would  have  a 
lien  upon  the  logs  for  his  own  and  his  employees' 
services,  including  the  services  of  the  teams  with 
which  they  w^orked.  This  is  the  rule  of  Martin 
V.  Wakefield  and  Breault  v.  Archambault,  and  is 
also  the  rule  in  Wisconsin,  Michigan  and  Maine. 
But  we  must  hold  that  the  owner  of  teams  or  in- 
strumentalities, who  leases  or  hires  them  to  a  lum- 
berman or  a  logger,  and  who  does  not,  by  himself 
or  by  his  servants,  perform  manual  labor  or  other 
services,  is  not  entitled  to  lien  on  logs.'' 

In  the  case  of  Lohman  v.  Peterson  et  al.,  87  Wis.  227, 
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58  N.  \V.  407,  decided  b}^  the  Supreme  Court  of  Wis- 
consin, the  plaintiff  showed,  in  substance,  that  he  had 
hired  an  ox  to  one  Gundersgord  for  an  agreed  price; 
that  Gundersgord  had  a  job  of  hauhng  raih'oad  ties  for 
the  defendants  and  used  the  ox  in  hauHng  and  skidding 
the  ties,  and  claimed  a  hen  under  the  statute  for  the 
agreed  price.       The  court  said: 

''The  statute  on  which  the  action  is  founded  is 
Chapter  139,  Laws  1891.  So  much  as  is  involved 
in  the  decision  is  as  follows:  'Section  1.  Anv 
person  w4io  shall  do  or  perform  any  labor  or  ser 
vices  in  cutting,  hauling  *  ^  *  any  logs  or  timber 
^  ^  >K  shall  have  a  lien  upon  such  logs,  timber, 
lumber,  cordwood,  railroad  ties  ^^  *  "^  for  the 
amount  due  or  to  become  due  for  such  labor  or 
services.' 

''The  evident  object  of  this  statute  is  to  secure 
to  such  persons  as  do  manual  labor  upon  logs  or 
timber,  their  pay  for  their  labor.  The  terms  of  the 
statute  are,  'Any  person  who  shall  do  *  '''  *  labor 
or  services'  shall  have  a  lien.  A  similar  statute 
has  been  construed  to  include,  not  merely  the  per- 
sonal and  manual  labor  of  the  claimant  himself, 
but  also  that  of  his  servants,  with  his  teams, 
Hogan  V.  Gushing,  49  Wis.  169,  5  N.  W.  490. 
What  a  man  does  by  another,  for  many  purposes 
he  is  said  to  do  by  himself.  In  this  case  the 
plaintiff  did  no  manual  labor  for  the  defendants, 
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either  personally  or  by  his  servant.  It  seems  like 
straining  the  meaning  of  words  to  say  that  he  did 
or  performed  labor  by  his  ox.  The  ox  was  hired 
to  Gvmdersgord.  It  was  used  by  him.  For  that 
service  it  was  Gundersgord's  team.  He  had  a 
right  to  a  lien  upon  the  same  ties  for  his  services, 
including  the  services  of  that  team.  Kelley  v. 
Kelley,  77  Me.  135.  It  was  hired  to  him  with  no 
reference  to  this  particular  work,  but  generally. 
Its  time  was  hired  at  an  agreed  price  per  day,  for 
all  the  time  it  was  kept  by  Gundersgord,  whether 
it  worked  or  not.  The  evidence  does  not  show 
how  much  work  the  plaintiff's  ox  did  on  defend- 
ants' ties.  The  claim  is  not  made  with  reference 
to  that  fact,  but  with  reference  to  the  time  it  was 
absent  from  the  plaintiff's  home.  It  is  held  that 
the  plaintiff's  evidence  failed  to  show  that  the 
plaintiff  had  done  or  performed  labor  or  services 
on  the  defendant's  railroad  ties,  within  the  meaning 
of  the  statute." 

The  case  of  Hogan  zk  O'Neill  et  a/.,  5  N.  W.  494-495, 
cited  by  appellant  on  page  12  of  his  brief,  merely  holds 
that  the  lien  claimant  had  a  lien  for  his  servants  and 
teams.  The  labor  of  the  teams  was  accompanied  by 
the  manual  labor  of  the  servants,  which  makes  that  case 
entirely  different  from  the  case  now  before  the  court. 

Appellant,  on  page  13  of  his  brief,  cited  the  case  of 
Chicago  c9  N.  E.  R.  v.  Stnrgis,  7  N.  W.  213,  and  stated 
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*'it  was  held  that  the  owner  of  horses  was  entitled 
to  a  lien  for  the  reasonable  value  of  services  per- 
formed by  them  mider  contract  of  hiring." 

An  examination  of  this  case  discloses  the  fact  that 
the  plaintiff  also  labored,  as  w^ell  as  his  horses.  The 
rule  seems  to  be  well  settled  that  where  a  claimant  him- 
self labors  he  is  entitled  to  include  the  value  of  services 
performed  by  his  servants  and  his  teams.  This  is  such 
a  case.       In  this  case  the  court  said: 

**The  'protection'  provided  for  is  confined  to 
'laborers  for  and  persons  furnishing  materials  to 
contractors  or  sub-contractors.'  A  distinction  is 
clearly  marked  between  those  who  contract  for  la- 
bor and  materials  and  the  persons  who  actually 
perform  labor  and  actually  furnish  materials." 

As  the  appellant  in  the  case  at  bar  merely  contracted 
to  furnish  stock  and  equipment  to  another  person,  who, 
in  turn,  could  use  them,  and  the  appellant  and  his  ser- 
vants or  agents  did  not  perform  any  labor  in  connection 
therewith,  it  seems  clear  that,  under  the  above  rule,  he 
would  not  be  entitled  to  a  lien. 

And  in  the  next  case  cited  by  appellant,  that  of  Perry 
et  al.  V.  Murphy  ef  al,  57  N.  W.  792,  we  find  the  same 
situation  exists.  The  lien  claimant  not  only  furnished 
teams,  but  performed  manual  labor  through  his  ser- 
vants. The  cases  cited  by  appellant  are  cases  where 
manual  labor  was  performed  by  the  lien  claimant  or  his 
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agents  in  connection  with  the  labor  of  teams.  In  no 
case  has  a  Hen  ever  been  allowed  for  the  labor  of  teams 
alone,  hired  without  drivers  or  teamsters.  The  cases 
cited  by  appellant  and  above  referred  to  are  all  cases 
where  the  labor  of  the  teams  was  accompanied  by  per- 
sonal and  manual  labor  of  the  lien  claimant,  his  ser- 
vants or  agents,  and,  therefore,  are  entirely  different 
from  the  case  at  bar,  where  the  contract  of  leasing  was 
of  teams  alone  and  no  personal  or  manual  labor  was 
performed  by  the  lien  claimant  or  his  agents  or  ser- 
vants. 

APPELLANT  DID  NOT  FURNISH  MATERIALS 

There  can  be  no  lien  for  the  plaintiff  in  this  case  for 
materials  furnihed.  The  mere  using  of  wagons,  etc., 
that  had  been  leased  for  no  particular  purpose,  did  not 
convert  them  into  ''material"  for  the  construction  of 
any  canal,  water  ditch,  etc. 

The  word  ''material,"  according  to  Webster,  imports 
the  substance  of  which  anything  is  made.  "Material" 
according  to  Bouv.  Law  Dictionary,  "includes  every- 
thing of  vv^hich  anything  is  made." 

In  the  case  of  McAuliffe  v.  Jorgenson  et  al,  82  N.  W. 
706,  707,  107  Wis  132,  decided  by  the  Supreme  Court 
of  Wisconsin,  the  facts  were  that  the  plaintiff  endeav- 
ored to  establish  a  lien  upon  certain  land  for  the  money 
due  him  for  the  use  of  well-boring  machine  hired  by 
said  plaintiff  to  the  contractor.     The  lien  was  sought  to 
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be  established  under  sections  of  the  Revised  Statutes 
of  Wisconsin  (3314-3315)  giving  a  hen  for  ''work  and 
labor"  performed  and  "materials"  furnished  in  con- 
structing a  well.       The  court  said : 

"Plaintiff  has  no  lien  unless  it  is  eiven  him  bv 
virtue  of  sections  3314,  3315,  Rev.  St.  1898.  The 
former  section  provides  in  substance,  that  every 
person  who,  as  principal  contractor,  performs  any 
work  or  labor  or  furnishes  any  material  in  digging 
or  constructing  any  well  shall  have  a  lien  upon  the 
interest  of  the  owner  in  the  land  upon  which  the 
sam^e  is  situated,  not  exceeding  one  acre,  if  within 
the  limits  of  a  city.  Section  3315  provides  sub- 
stantially that  every  person  who,  as  subcontractor 
of  the  principal  contractor,  performs  any  work  or 
labor,  or  furnishes  any  materials  to  the  parties 
named  in  the  preceding  section,  shall  have  the  lien 
and-  remedy  provided  by  that  chapter,  upon  per- 
forming certain  conditions,  which  it  is  admitted 
were  performed  in  this  case.  Plaintiff's  right  to  a 
lien  is  based  upon  the  fact  that  he  hired  his  well- 
boring  machine  to  Jorgenson,  who  had  the  contract 
to  bore  the  well.  Laws  giving  liens  to  mechanics 
are  equitable  in  their  character,  and  are  to  be  lib- 
erally construed  to  advance  their  objects;  yet  they 
are  purely  statutory  and  cannot  be  extended  by 
construction  to  cases  not  fairly  and  reasonably 
within  their  purview.  It  will  be  observed  that  the 
statute  speaks  of  'work  and  labor*   performed  or 
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'material'  furnished.  Under  no  permissible  theory 
can  it  be  said  that  the  plaintiff  has  furnished  any 
'materials'  that  entered  into  or  became  a  compo- 
nent part  of  the  well.  Whatever  right  he  has,  if 
any,  arises  from  the  use  of  his  machine.  When 
he  hired  it  to  Jorgenson,  to  all  intents  and  pur- 
poses it  became  the  latter's  machine,  the  same  as 
if  he  had  purchased  it  outright.  The  plaintiff  did 
no  manual  labor,  either  by  himself  or  his  servants, 
toward  the  construction  of  the  well.  The  machine 
w^as  used  by  Jorgenson  as  though  it  was  his  own. 
For  its  use  in  connection  with  his  labors  he  would 
have  been  entitled  to  a  lien ;  not  for  the  use  of  the 
machine  alone,  but  because  with  his  labors  in  the 
use  and  operation  of  the  machine  the  well  was 
drilled.  The  machine  thus  used  is  'the  plant  of 
the  contractor'  and  can  in  no  sense  be  said  to  be 
materials  furnished  or  used  in  the  drilling  of  the 
well.  Basshor  v.  Railroad  Co.,  65  Md.  99,  3  Atl. 
285.  To  permit  this  lien  to  stand  and  be  enforced 
would  be  stretching  the  lien  law  beyond  any  rea- 
sonable limit." 

In  the  case  of  Gilbert  Hunt  Co.  v.  Perry,  110  Pac. 
541,  the  Supreme  Court  of  the  State  of  Washington 
said  (1910): 

"This  is  an  action  to  foreclose  a  lien  claimed  by 
the  plaintiff  upon  the  buildings,  structures,  ditches, 
etc.,  constituting  the  power  and  irrigation  plant  of 
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the  Pasco  Power  &  Water  Company,  and  also  upon 
several  thousand  acres  of  land  of  that  company 
proposed  to  be  irrigated  by  the  plant.  A  trial 
before  the  court  resulted  in  a  judgment  of  fore- 
closure and  an  order  for  the  sale  of  the  property  to 
satisfy  the  plaintiff's  claim.  The  defendant  has 
appealed. 

''The  Pasco  Power  &  Water  Company  is  a  do- 
mestic corporation  engaged  in  a  general  scheme 
and  enterprise  in  the  county  of  Walla  Walla  along 
the  Snake  river,  having  for  its  purpose  the  irriga- 
tion of  several  thousand  acres  of  land,  and  the 
building  of  irrigation  ditches  and  pumping  plants, 
all  as  a  part  of  one  general  scheme  for  the  im- 
provement of  its  land.  Between  February  5  and 
November  9,  1907,  the  appellant  furnished  to  the 
Pasco  Power  &  Water  Company  a  large  number 
of  articles,  expended  money  in  paying  freight  and 
cartage  thereon  to  the  place  of  delivery,  and  per- 
formed other  services  in  connection  with  the  fur- 
nishing and  delivery  of  the  articles,  all  of  which  we 
will  assume  entered  into  the  cost  thereof.  *  *  * 

''These  articles  were  all  furnished  and  accepted 
for  the  purpose  of  being  used  by  the  Pasco  Power 
&  Water  Company  in  connection  with  the  construc- 
tion of  the  buildings,  structures,  ditches,  etc,  upon 
its  land.  A  careful  reading  of  all  the  evidence 
convinces  us,  however,  that  these  articles  were  not 
furnished  with  the  understanding  or  intent  that  all 
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of  them  were  to  be  used  in  the  construction  of  the 
structures  or  ditches  when  completed ;  but  that  they 
were  furnished  with  the  understanding  that  they 
were  to  be  used  in  connection  with  such  construc- 
tion, at  least  for  the  most  part,  only  as  tools  and 
appliances  to  carry  on  such  construction.  The 
list  of  items  so  furnished,  with  the  charge  for  each, 
shown  by  an  exhibit  in  the  record,  admitted  to  be 
correct,  covers  many  typewritten  pages.  There 
are,  among  others,  such  items  as  horse  shoe  nails, 
hammers,  straps  for  steam  shovel,  blacksmith's 
coal,  dump  car  trucks,  rental  for  engine,  curry 
combs,  horse  brushes,  slides  for  donkey  engine, 
truck  axles,  tar,  draw  heads  and  springs  therefor, 
car  wheels,  lathe  work  on  axles,  blacksmith's  work 
on  axles,  drills,  putting  on  car  wheels,  brass  part 
for  steam  shovel,  cylinder  oil,  saw  blades,  saw  set, 
tongs,  wrenches,  cup  grease,  files,  powdered  emery 
and  emery  cloth,  boxes  for  dump  cars,  packing,  oil 
can,  brake  shoes,  and  freight  charges  on  such  ar- 
ticles. It  is  quite  plain  from  the  record  that  these 
items,  to  which  others  might  be  added  by  closely 
scrutinizing  the  list,  were  not  furnished  to  be  used 
in,  and  were  not  used  in,  the  buildings,  structures, 
or  ditches ;  but  were  furnished  to  be  used  and  were 
used  as  tools  and  appliances  or  as  repairs  thereto, 
with  which  the  work  of  constructing  the  plant  was 
carried  on.   *  *  * 

"The  provisions  of  section   1129,   Rem.   &   Bal. 
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Code,  under  which  this  claim  of  Hen  is  made,  so 
far  as  we  need  notice  that  section  here,  reads: 
'Every  person  performing  labor  upon  or  furnishing 
material  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  '''  *  "^  building  "^^  ^  ^  ditch  *  '*"'  -^^ 
or  any  other  structure  *  *  ^''  has  a  lien  upon  the 
same  for  the  labor  performed  or  the  material  fur 
nished.'  *  *  * 

''In  the  case  of  Armore  &  Co.  v.  Western  Con- 
struction Co.,  36  Wash.  529,  538,  78  Pac.  1106, 
1107,  Judge  Dunbar,  for  the  court,  said:  'Under 
the  lien  laws,  generally,  "material"  is  deemed  to  be 
something  that  goes  into,  and  becomes  a  part  of, 
the  finished  structure,  such  as  lumber,  nails,  glass, 
hardware,  and  a  thousand  other  things  that  might 
be  mentioned,  which  are  necessary  to  the  complete 
creation  of  a  building  or  structure.'  And  in  Tsu- 
takawa  v.  Kumamoto,  53  Wash.  231,  235,  101  Pac. 
869,  871,  the  same  view  was  expressed  by  Judge 
Chadwick,  speaking  for  the  court,  as  follows :  'The 
object  of  these  statutes  is  to  secure  a  lien  to  the 
laborer  and  materialman  for  that  which  goes  into 
the  finished  structure.'  Articles  furnished  for  use 
merely  as  tools  and  appliances,  in  carrying  on  the 
work  of  construction,  are  not  lienable.  Vendome 
Turkish  Bath  Co.  v.  Schettler,  2  Wash.  St.  457,  27 
Pac.  76;  Plall  v.  Cowen,  51  Wash.  295,  98  Pac. 
670;  Potter  Mfg.  Co.  v.  Myer  &  Co.,  171  Ind.  513, 
86  N.  E.  837,   131   Am,  St.  Rep.  267;    Rinzel  v. 
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Stumpf,  116  Wis.  287,  93  N.  W.  36;  Allen  v.  El- 
wert,  29  Or.  428,  44  Pac.  823 ;  Meistrell  v.  Reach, 
56  Mo.  App.  243;  Basshor  v.  Baltimore  &  O.  R. 
Co.,  65  Md.  99,  3  Atl.  285 ;  Bender-Moss  on  Me- 
chanics' Liens  and  Building  Contracts,  Sec.  89; 
27  Cyc.  38,  45." 

This  case  was  decided  under  a  statute  with  the  same 
(provisions,  substantially,  as  to  water  ditches,  structures, 
etc.,  as  the  Arizona  statutes  contain,  and  is  in  point 
with  the  case  at  bar.  We  think  it  clear  that  appellant 
has  merely  furnished  tools  and  appliances  for  carrying- 
on  the  work  of  construction,  and,  therefore,  has  not 
brought  himself  within  the  provisions  of  the  statutes 
giving  liens  in  certain  cases. 

In  the  case  of  Hall  v.  Cozven,  97  Pac.  670,  the  Su- 
preme Court  of  Washington,  on  Dec.  26,  1908,  said : 

''The  defendant  Cowen,  as  owner  of  certain  lots 
in  one  of  the  additions  to  the  city  of  Seattle,  em- 
ployed the  defendants  Wagner  &  Harney  to  clear, 
grade  and  fill  in  certain  streets  adjacent  thereto. 
The  contractor  hired  or  rented  five  wheel  scrapers 
from  the  plaintiffs  to  be  used  in  and  about  the  work 
of  grading  and  filling  in  the  streets.  Thereafter 
the  plaintiff  filed  a  lien  against  the  lots  owned  by 
the  defendant  Cowen  for  the  sum  of  $112.50  for 
the  rental  and  hire  of  the  scrapers,  and  this  action 
was  instituted  against  the  contractors  and  the 
i 
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owner  of  the  property  to  recover  the  amount  of  the 
Hen  claim  against  the  contractors,  and  to  foreclose 
the  lien  against  the  abutting  property.  "^^  *  ^  The 
lien  was  claimed  under  section  5902,  Ballin^er's 
Ann.  Codes  &  St.  (Pierce's  Code,  Sec.  6104), 
which  reads  as  follows:  'Any  person  who,  at  the 
request  of  the  owner  of  any  real  property,  his 
agent,  contractor,  or  sub-contractor,  clears,  grades, 
fills  in  or  otherwise  improves  the  same,  or  any  street 
or  road  in  front  of  or  adjoining  the  same,  has  lien 
upon  such  real  property  for  the  labor  performed, 
or  the  material  furnished  for  such  purposes.'  It 
seems  to  us  too  plain  to  admit  of  extended  argu- 
ment or  discussion  that  a  claim  for  the  rental  of 
scrapers  is  neither  for  labor  performed  or  materials 
furnished  within  the  purview  of  this  section.  Allen 
V.  Elwert,  29  Or.  443,  44  Pac.  823,  48  Pac.  54; 
McCormick  v.  Los  Angeles  W.  Co.,  40  Cal.  185." 

In  the  case  of  Troy  Public  Works  Company  v.  The 
City  of  Yonkers  ct  al.,  decided  by  the  New  York  Court 
of  Appeals,  1912,  the  court  said: 

"This  is  an  action  brought  to  foreclose  a 
mechanic's  lien.  The  only  question  to  be  decided 
is  whether  the  plaintiff  is  entitled  to  a  lien  for  the 
rent  of  a  steam  shovel  which  it  leased  to  a  con- 
tractor. *  *  *  The  steam  shovel  in  the  case  at  bar 
did  not  go  into  the  work  as  material.  It  was  a 
machine  used  on  the  work,  not  by  the  owner,  but 
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by  his  lessee,  and  it  was  returned  to  the  owner  just 
as  it  was  received,  necessary  wear  and  tear  ex- 
cepted. It  was  not  material,  either  according  to 
the  definition  of  the  lexicographers,  or  under  the  de- 
cisions in  other  states  where  they  have  lien  statutes 
similar  to  our  own.    Material  means  'matter  which 

is  intended  to  be  used  in  the  creation  of  a  mechan- 
ical structure'  (2  Bouvier's  Law  Diet.  Rawle's 
Rev.  341),  or  'the  substance  matter  of  which  any- 
thing is  made'  (Webster).  It  does  not  mean  the 
machinery  that  may  be  used  in  the  manufacture  of 
materials,  for  it  might  as  well  be  said  'that  the  mill 
by  which  lumber  is  sawed,  or  the  tools  used  by  the 

mechanic  in  building  a  house,  are  materials  fur- 
nished in  the  construction  "^  "^  *  as  to  say  that  the 
machinery  used  in  the  manufacture  of  the  artificial 
stone  is  to  be  considered  as  part  of  the  materials 
used  in  the  construction  of  the  masonry  work.' 
Basshor  v.  Baltimore  &  O.  R.  Co.,  65  Md.  103,  3 
Atl.  286.  A  similar  view  was  expressed  in  a  case 
where  the  wooden  molds  for  concrete  blocks  were 
returned  to  the  owner  after  the  completion  of  the 
work.  These  vv^ere  characterized  as  instrumental- 
ities 'used  in  shaping  the  concrete  of  which  the  in- 
terior walls  of  the  building  were  constructed,  and 
no  more  entered  into  the  actual  construction  of  the 
building  than  did  derricks,  tackle,  engines  or  any 
other  mechanical  appliance  which  may  have  been 
used  in  its  construction,  and,  after  the  completion 
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of  the  building,  removed  as  the  property  of  the 
contractor  owning  and  operating  them.'  Builders' 
Material  Co.  v.  Johnson,  158  111.  App.  411.  The 
same  result  has  been  reached  by  the  courts  of  other 
states  where  lien  law^s  have  been  filed  for  labor, 
instead  of  materials,  by  lessors  of  machines  who 
themselves  contributed  no  labor  to  the  structures 
upon  which  the  machines  were  used." 

We  think  the  above  case  is  in  point  with  the  case  at 
bar  and  completely  answers  the  claim  and  argument  of 
appellant  that  he  is  entitled  to  a  lien,  in  the  negative. 

In  Indiana,  under  a  statute  which  gave  a  right  to  a 
lien  for  the  use  of  machinery  in  the  erection  of  struc- 
tures, the  lessor  filed  a  lien  for  the  use  of  a  ''trench 
machine"  which  was  operated  exclusively  by  the  lessee 
and  his  employees.  The  Supreme  Court  of  Indiana,  in 
speaking  of  the  lienor's  claim,  said  that  it  was 

''not  for  the  value  of  the  work  actually  done,  but 
compensation  at  an  agreed  price  for  a  specified  time 
as  the  rental  value  of  the  machine,  without  regard 
to  whether  it  was  idle  or  in  use  upon  this  work," 

and  held  that  the  lessor  was  not  entitled  to  a  lien. 
Potter  Mfg.  Co.  v.  Myer,  171  Ind.  517,  131  Am.  vSt. 
Rep.  267,  86  N.  E.  838. 

Neither  is  one  entitled  to  a  lien  for  the  rental  of 
horses  for  such  purpose,  under  a  statute  giving  a  lien 
to  one  who  shall  'furnish  any  materials,  machinery,  ^yi- 
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lures,  or  any  other  things  toward  the  building,  con- 
struction or  equipment  of  any  railroad,'  the  hire  of  teams 
not  falling  within  the  terms  of  such  statute.  St.  Louis, 
/.  III.  &  S.  R.  Co.  V.  Love,  74  Ark.  528,  86  S.  W.  395. 

APPELLANT  IS  NOT  ENTITLED  TO  LIEN  UNDER 
EITHER  OF  THE  STATUTES  IN  QUESTION 

Appellant  is  not  entitled  to  a  lien  under  par.  3653  or 
3639  for  the  reason  tliat  the  mules  and  equipment  were 
not  furnished  to  the  owners  of  the  lands,  canals,  water- 
ditches,  etc.,  upon  which  a  lien  is  sought  to  be  estab- 
lished, but  w^ere  furnished  to  Edwin  R.  Post,  acting 
in  his  individual  capacity. 

Judge  Dooling,  the  trial  judge,  had  cited  to  him,  at 
the  argument  of  the  motions  to  dismiss,  paragraphs 
3653-3639,  and  appellant's  second  amended  complaint. 
He  sustained  the  motions  to  dismiss  the  second  amend- 
ed complaint  because  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  made  a  statement  in  so 
doing  that  is  more  pat  than  our  argument,  in  which  he 
says  that  there  is  no  averment  as  to  who  owned  the 
property  at  the  time  the  contract  sued  upon  was  entered 
into,  that  is  to  say,  the  contract  sued  upon  by  appellant, 
and  that  the  contract  makes  no  mention  of  where,  or  for 
what  purpose,  the  property  thus  furnished  was  to  be 
used.  We  quote  from  Judge  Dooling's  opinion  and 
order  sustaining  motions  to  dismiss  appellant's  second 
amended  complaint,  as  follows: 
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"Whatever  may  be  the  rule  where  horses  and 
equipment  are  furnished  by  their  owner  directly  to 
the  owner  of  the  property  to  be  improved,  it  seems 
to  be  settled  that  where  they  are  furnished  by  the 
ow^ner  to  a  third  party,  who  in  turn  uses  them  in 
the  improvement  of  the  property  of  another,  if 
there  be  any  lien  existing  at  all,  such  lien  exists  in 
favor  of  the  third  party,  who  stands  in  the  place 
of  the  owner  by  reason  of  his  contract  of  hiring. 
McMullin  V.  McMullin,  42  Atl.  500;  Richardson  v. 
Hoxie,  38  Atl.  142;  Edw^ards  v.  Lumber  Co.,  84 
N.  W.  150;  Mabie  v.  Sines,  52  N.  W.  1007;  Mc- 
Kinnon  v.  Lumber  Co.,  138  N.  W.  781 ;  Lohman  v. 
Peterson,  58  N.  W.  407;  McAuliffe  v.  Jorgenson, 
82  N.  W.  706,  and  Potter  Co.  v.  Myer,  86  N.  E. 
838."      (T.  of  R.  22.) 

Jones  on  Liens  (3rd  Ed.),  Sec.  1235,  page  424,  says: 

''A  contract,  express  or  implied,  of  the  ow^ner  of 
this  land  is  necessary  to  the  establishment  of  a 
mechanics'  lien  upon  it.  The  lien,  however,  is 
created,  not  by  the  contract,  but  by  furnishing  the 
materials  or  doing  the  work  under  the  contract. 
Yet  a  contract  creating  an  indebtedness  on  the  part 
of  the  person  whose  property  is  to  be  charged  with 
a  lien  must  exist  in  the  first  place,  and  then  th^ 
performing  of  labor  or  the  furnishing  of  materials 
under  the  contract  creates  the  lien." 

In  this  case  the  contract  itself  shows  that  appellant 
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contracted  with  Edwin  R.  Post,  and  not  with  the  own- 
ers of  the  land,  the  lease  reading  as  follows: 

*'THIS  AGREEMENT,  made  and  entered  into 
this  16th  day  of  October,  1919,  by  and  between  T. 
M.  Caldwell,  of  Phoenix,  Arizona,  as  party  of  the 
first  part,  and  E.  R.  POST,  of  Tucson,  Arizona,  as 
party  of  the  second  part"  (T.  of  R.  p.  5), 
and  is  signed  as  follows: 

"T.  M.  CALDWELL 

EDWIN  POST."  (T.  of  R.  p.  9.) 

The  supplemental  contract  reads  as  follows : 

'^THIS  AGREEMENT,  made  and  entered  into 
this  first  day  of  April,  1920,  by  and  between  T.  M. 
Caldwell,  of  Phoenix,  Arizona,  as  party  of  the  first 
part,  and  Edwin  R.  Post,  of  Tucson,  Arizona,  as 
party  of  the  second  part"  T.  of  R.  p.  10), 
and  is  signed  as  follows: 

"T.  M.  CALDWELL 

p:DWIN  R.  POST"  (T.of  R.  p.  11). 


Ruling  Case  Law,  Vol.  18,  page  894,  after  declaring 
that  it  is  essential  that  a  contract  be  made,  states: 


''Such  contract  need  not  be  in  writing,  but  it 
must  be  made  with  the  owner  or  his  duly  author- 
ized agent,  though  this  does  not  mean  necessarily 
the  owner  of  the  fee,  but  one  whose  interest  or 
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estate  in  the  property  to  be  charged  is  such  that  a 
Hen  may  attach  to  it." 

Any  hen  that  appellant  might  have  would,  therefore, 
only  attach  to  any  possible  interest  that  Edwin  R.  Post 
might  have  in  the  land  upon  which  a  lien  is  sought  to 
be  established. 

In  the  case  of  Breman  v.  Foreman,  1  Ariz.,  413, 
Foreman  and  Jackson  were  at  the  time  in  possession 
of  land  under  agreement  for  a  deed  thereto  from  J.  Col- 
ling wood  &  Co.,  the  absolute  owners  of  the  same,  and 
material  was  furnished  to  said  Foreman  and  Jackson. 
Foreman  and  Jackson  failed  to  comply  with  the  terms 
of  the  agreement  for  a  deed,  never  became  the  owners 
of  the  land,  and  went  out  of  possession  of  the  property. 
The  lovvxr  court  decreed  a  sale  of  the  whole  premises 
under  a  suit  for  foreclosure  of  a  mechanic's  lien  for  the 
furnishing  of  the  material  aforesaid.  The  Supreme 
Court  of  A_rizona,  on  appeal,  held  that  only  the  interest 
'of  the  party  ivJio  caused  the  building  to  be  erected  or 
the  materials  funiishd  can  be  ordered  sold  for  the  ex- 
tinguishment of  the  lien, 

Jones  on  Liens  (3rd  Ed.)  Sec.  1247,  says: 

"One  in  possession  of  land  under  a  verbal  or 
written  contract  to  purchase  cannot  subject  to  a 
mechanic's  lien  either  the  building  or  the  land,  to 
prejudice  of  the  legal  owner,  without  his  consent, 
even  under  a  statute  Vv'hich  contemplates  a  remedy 
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either  against  the  building  or  the  land.  The  lien 
of  the  mechanic  or  material  man  in  such  case  must 
be  measured  by  the  extent  of  the  equity  of  the  pur- 
chaser under  the  executory  contract.  *  ""*^  * 

*  '^  "^  Though  no  purchase  is  ever  made  by  the 
contractor,  and  the  premises  with  the  improve- 
ments revert  to  the  owner,  the  latter  is  not,  by  his 
acceptance,  use  and  enjoyment  of  the  improve- 
ments, estopped  to  deny  that  he  made  or  authorized 
the  contract  for  placing  them  upon  his  land." 

Sec.  1248.  ''One  having  merely  a  contract  for 
the  purchase  of  land  cannot  subject  the  freehold  to 
a  mechanic's  lien,  although  he  subsequently,  after 
the  completion  of  the  work  for  which  a  lien  is 
claimed,  takes  a  conveyance  of  the  fee  in  pursuance 
of  the  contract.  To  create  a  valid  lien,  the  person 
whose  agreement  or  consent  is  necessary  for  that 
purpose  must,  at  the  time  of  such  agreement  or 
consent,  have  the  capacity  to  confer  that  right." 

Sec.  1253.  "In  general,  it  may  be  said  that  the 
owner's  consent  cannot  be  implied  from  his  knowl- 
edge that  improvements  are  in  process  of  construc- 
tion which  would  give  rise  to  a  lien  if  they  were 
made  with  his  authority  or  consent.  Knowledge 
on  the  part  of  the  owner  that  another,  without 
authority,  has  made  a  contract  for  the  erection  of 
a  building,  and  that  under  such  contract  the  build- 
ing is  approaching  completion,  is  not  sufficient  to 
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bind  the  owner  or  his  property.  Thus,  if  a  hus- 
band, on  his  own  responsibiHty,  contracts  for  the 
building  of  a  house  upon  his  wife's  estate,  her  mere 
silence  or  failure  to  dissent  from  the  contract  does 
not  make  the  contract  binding  upon  her. 

''Mere  loiowledge  of  the  owner  that  a  laborer  is 
working  upon  the  building  does  not  amount  to  a 
consent  which  entitles  the  laborer  to  a  lien.  Con- 
sent within  the  meaning  of  the  statute  is  held  to 
mean  something  more  than  acquiescence.  It  im- 
plies an  agreement  to  that  which  could  not  exist 
without  such  consent." 

In  Boisot  on  Mechanics'  Liens,  at  Section  124,  the 
following  appears: 

"In  making  improvements  on  land,  a  mechanic  or 
material  man  must  take  notice  of  the  interest  and 
title  in  the  premises  of  the  person  with  whom  he 
contracts,  as  shown  by  public  record,  as  his  lien,  as 
a  general  rule,  attaches  only  to  such  interest.'' 

We  think  this  case  comes  fairlv  within  the  rule  laid 
down  by  the  trial  judge,  namely,  that  no  lien  can  be  ac- 
quired where  horses  and  equipment  are  not  furnishe'i 
by  their  owner  to  the  owner  of  the  property  to  be  im- 
proved, but  are  furnished  by  the  owner  to  a  third  per- 
son, who  in  turn  uses  them  to  improve  the  property  of 
another.  These  horses  and  equipment  were  furnished 
to  Post,  who  in  turn  used  them  on  the  property  of  the 
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defendants.  The  right  to  a  Hen,  if  any  there  be,  would 
exist  in  favor  of  the  person  or  contractor  doing  the 
work,  and  the  appellant  is  not  entitled  to  a  lien  on  the 
property  of  the  defendants,  for  any  unpaid  balance  due 
him  from  Post.  This  is  true,  regardless  of  the  para- 
graph of  the  Arizona  statutes  under  which  the  lien  is 
claimed.  Even  though  par.  3639  applies  to  this  claim 
of  lien,  as  contended  by  counsel  for  appellant,  appellant 
is  not  entitled  to  a  lien,  as  he  did  not  furnish  the  horses 
and  equipment  to  the  owners  of  the  property  to  be  im- 
proved, as  appears  from  the  facts  set  forth  in  the  com- 
plaint, notwithstanding  appellant's  conclusion  that  the 
same  Vv^ere  furnished  to  the  OAvners. 

MULES  AND  EQUIPMENT  WERE  NOT  FURNISHED 

BY   APPELLANT   FOR   THE    PARTICULAR 

PURPOSE  NAMED  IN  THE  STATUTE 

In  order  to  acquire  a  mechanic's  lien  on  property,  it 
is  necessary  that  the  party  performing  la]K)r  or  fur 
nishing  maetrials  must  contract  with  reference  to  the 
particular  property  upon  which  he  later  seeks  to  estab- 
hsh  a  lien.  It  is  not  sufficient  to  show  that  the  mules 
and  equipment  furnished  to  Post  were  used  in  the  con- 
struction of  canals,  water-ditches,  etc.,  on  the  land  of 
the  defendants,  it  must  be  alleged  and  proved  that  the 
mules  and  equi])ment  were  furnished,  by  the  express 
terms  of  the  contract,  to  be  used  for  the  particular 
purpose  of  construction,  alteration  or  repair  of  any 
canal,  water-ditch,  etc.,  upon  the  land  of  the  defendants 
and  were  in  fact  so  used. 
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The  contract  in  this  case  is  a  lease  dated  October  16, 
1919,  which  does  not  in  any  way  state  the  purpose  or 
use  to  which  the  leased  animals  and  equipments  were 
to  be  put.  The  lease  did  not  state  any  specified  time 
during  which  the  stock  w^as  to  be  available  to  the  party 
of  the  second  part,  and,  accordingly,  on  the  first  day  of 
April,  1920,  a  further  and  supplemental  agreement  was 
entered  into  by  the  same  parties,  which  recited, 

''WHEREAS,  the  acreement  above  referred  to 
did  not  state  any  specified  time  during  which  this 
stock  shall  be  available  for  use  by  party  of  the 
second  part  and  whereas  the  party  of  the  second 
part  desires  to  continue  the  use  of  this  stock  until 
the  first  of  June,  1920,  and  for  a  longer  period  pro- 
vided party  of  the  second  part  has  other  work 
which  it  is  desired  to  use  this  stock  for." 

(T.  of  R.  p.  10.)     ""    ^     * 

"First:  That  the  party  of  the  first  part  will  rent 
to  the  party  of  the  second  part,  under  the  same 
terms  and  conditions  as  are  embodied  in  the  asiree- 
ment  of  October  16,  1919,  the  stock  and  equipment 
nov\^  in  the  possession  of  the  party  of  the  second 
part  until  the  first  of  June,  and  for  such  longer 
period  as  may  be  necessary  to  complete  the  con- 
struction w^ork  remaining  to  be  done  on  that  por- 
tion of  the  Santa  Cruz  Valley  Farms  project  lying- 
south  and  east  of  the  syphon  crossing  of  the  Santa 
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Criiz  River,  a  short  distance  from  Rillito/' 
(T.  of  R.  p.  10.) 

This  supplemental  agreement  was  merely  to  provide 
a  time  for  the  termination  of  the  lease  and  did  not  im- 
pose upon  the  party  of  the  second  part  the  duty  of  using 
the  stock  and  equipment  in  any  particular  place  or  for 
any  particular  purpose. 

Had  the  party  of  the  second  part  used  the  stock  and 
equipment  leased  to  him  in  grading  streets  or  filling  in 
city  lots,  there  is  no  clause  in  the  contract  which  would 
enable  the  party  of  the  first  part  to  restrain  him  from 
so  doing.  The  contract  of  leasing,  on  page  5  of  T.  of 
R.  says: 

*'l.  That  the  said  party  of  the  first  part  does 
hereby  let  the  use  and  deliver  possession  f.  o.  b. 
the  cars  at  Phoenix,  Maricopa  County,  Arizona, 
to  the  said  party  of  the  second  part,  and  the  said 
party  of  the  second  part  does  hereby  hire  the  use 
and  shall  receive  possession  f.  o.  b.  the  cars  at 
Phoenix  aforesaid  from  the  said  party  of  the  first 
part," 

and  on  page  7  of  T.  of  R.,  in  the  fifth  paragraph  of  the 
first  lease,  we  find  the  following: 

*'said  party  of  the  second  part  shall  re-deliver  said 
property  to  said  party  of  the  first  part  in  as  good 
condition  as  when  delivered  and  received,  and  suc^ 
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re-delivery  shall  be  made  on  cars  at  nearest  ship- 
ping point  by  said  party  of  the  second  part  if  said 
first  party  so  requests." 

The  lease  provides  where  the  party  of  the  second  part 
shall  receive  the  leased  stock  and  equipment  and  where 
he  shall  return  them  and  the  supplemental  agreement 
provides  the  time  during  wdiich  they  shall  be  available 
to  him,  leaving  him  free  to  make  such  use  of  them  while 
they  are  in  his  possession  as  he  shall  desire.  In  fact, 
the  supplemental  agreement  expressly  provides  that  he 
may  make  such  use  of  the  stock  and  equipment  as  he  de- 
sires and  shovvs  that  the  parties  to  the  lease  had  in  con- 
templation, at  the  time  the  supplemental  agreement  was 
executed,  the  fact  that  the  party  of  the  second  part 
would  desire  to  use  the  stock  and  equipment  for  various 
kinds  of  w^ork.  The  supplemental  agreement  states,  at 
page  10  of  the  T.  of  R.,  the  follov/ing: 

''and  whereas  the  party  of  the  second  part  desires 
to  continue  the  use  of  this  stock  until  the  first  of 
June,  1920,  and  for  a  longer  period  provided  party 
of  the  second  part  has  other  work  which  it  is  de- 
sired to  use  this  stock  for'' 

The  phrase  'Svhich  it  is  desired  to  use  this  stock  for" 
leaves  it  to  the  discretion  of  the  party  of  the  second 
part  as  to  w^hat  work  he  shall  use  the  stock  for. 

There  is  nothing  in  said  lease  or  the  supplement 
thereof  which  provides  for  the 
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'"furnishing  of  the  labor  of  certain  horses  and 
mules,  and  of  certain  machinery,  fixtures  and  tools 
to  be  used  in  the  construction  of  said  canals  and 
water  ditches  and  other  works  and  structures  as 
aforesaid," 

as  alleged  in  paragraph  III  of  appellant's  second  amend- 
ed comxplaint.     (T.  of  R.  p.  4.) 

In  no  place  in  the  lease  or  supplement  thereof  is  there 
any  reference  to  canals,  water  ditches,  etc.,  nor  is 
there  any  reference  to  any  kind  of  work  on  which  the 
property  shall  be  used. 

.  The  first  agreement  was  entered  into  on  October  16, 
1919,  and  the  supplement  agreement  w^as  entered  into 
a  long  time  thereafter,  to-wit,  on  April  1st,  1920,  and 
only  a  short  time  before  the  termination  of  the  lease,  on 
July  19,  1920  (T.  of  R.  p.  12),  and  in  no  wise  changed 
or  affected  the  right  of  the  party  of  the  second  part  to 
use  the  stock  and  equipment  leased,  for  any  purpose 
that  he  so  desired. 

Under  the  leases  hereinbefore  referred  to,  there  was 
nothing  to  prevent  Edwin  R.  Post  from  using  the 
horses,  mules  and  equipment  to  build  highway  in  Pima 
County  or  for  any  other  purpose  for  which  they  were 
suited.  The  lease  did  not  contemplate  the  use  of  such 
stock  and  equipment  on  the  Post  Project  in  the  con- 
struction of  ditches  and  canals.  The  fact  that  such 
horses,  mules  and  material  were  used  on  the  Post  Pro- 
ject in  the  construction  of  canals,  ditches,  etc.,  did  not 
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operate  to  give  the  lessors  a  lien  on  such  canals,  ditches, 
etc.,  as  such  use  was  not  provided  for  in  the  lease.  The 
plaintiff  herein  could  not  have  restrained  Edwin  R. 
Post  from  using'  the  leased  stock  and  equipment  in 
building  highways,  if  Post  had  decided  to  use  the  stock 
and  equipment  for  that  purpose.  In  order  to  acquire  a 
lien  under  the  statute  for  labor  performed  or  materials 
furnished  for  the  construction,  alteration  or  repair  of 
any  canal,  v/ater  ditch,  flume,  etc.,  the  party  furnishing 
such  material  or  performing  such  labor  must  furnish 
the  material  or  perform  the  labor  for  the  special  purpose 
named  in  the  statute. 

Jones  on  Liens  (3rd  Ed.)  sec.  1327,  states: 

*  *  ^  The  allegation  and  the  proof  must 
be  that  the  materials  were  furnished  to  he  used  and 
were  used  in  the  building  upon  the  premises  against 
which  it  is  sought  to  enforce  the  lien.  *  *  *  j^ 
is  the  furnishing  of  the  materials  under  a  contract, 
with  the  intention  and  understanding  that  it  shall 
he  used  in  erecting  the  building  that  creates  the 
Hen." 

In  Cyclopedia  of  Law  and  Procedure,  vol.  27,  page 
376,  it  is  stated: 

''Plaintiff's  pleading  must  show  by  proper  alle- 
gations that  the  materials  for  which  the  lien  is 
claimed  were  furnished  to  be  used  in  the  construe- 
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tion  of  the  building  upon  which  the  Hen  is  claimed, 
and  it  is  not  sufficient  to  state  that  such  material 
actually  entered  into  and  became  a  part  of  the 
buildine.' 


Jones  on  Liens  (3rd  Ed.),  sec.  1326,  page  553,  states: 

'^Materials  must  be  furnished  with  special  re- 
ference to  their  use  in  a  particular  building  in  or- 
der to  secure  the  protection  of  a  mechanic's  lien 
law.'' 

Ruling  Case  Law,  vol.  18,  page  992,  sec.  52,  states : 

''The  mechanics'  lien  law  contemplates  a  con- 
tract or  agreement  more  specific  than  an  ordinary 
sale  of  materials.  Tt  should  be  understood  betv/een 
the  parties  that  the  materials  are  to  be  used  in  the 
erection  or  repair  of  a  building  or  the  making  of 
an  improvement.  If  a  materialman  sells  his  ma- 
terials without  any  understanding  as  to  their  appli- 
cation, he  can  assert  no  lien  upon  the  building 
upon  which  they  may  be  used,  as  he  relies  exclu- 
sively upon  the  credit  of  the  buyer  and  takes  no 
security.  The  lien  is  acquired,  therefore,  only 
when  the  materials  are  furnished  with  an  under- 
standing that  they  are  to  be  used  for  a  purpose 
named  in  the  statute,  and  not  when  they  are  sup- 
plied under  an  ordinary  sale  on  credit,  though  the 
buyer  may  actually  use  them  in  a  building  or  im- 
provement." 
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In  the  case  of  CJwtcau  v.  Thompson,  2  Ohio,  St.  114, 
126,  the  court  said: 

''If  a  material-man  sells  his  wares  with  no  un- 
derstanding, express  or  implied,  as  to  their  appli- 
cation, he  can  assert  no  lien  upon  the  building  or 
vessel  in  which  they  may  be  placed.  He  trusts  to 
the  responsibility  of  the  buyer  alone  and  takes  no 
security.  He  sells,  not  for  iJie  'special  purpose 
named  in  the  statute  of  'constructing,  altering,  or 
repairing'  but  for  any  purpose  ihat  may  seem  best 
to  the  buyer.  But  it  is  only  where  the  materials 
are  furnished  for  a  purpose  named  in  the  act  that 
a  lien  is  acquired." 

The  reasoning  in  the  case  just  cited  applies  just  as 
forcibly  to  the  case  at  bar,  w^here  the  lease  leaves  the 
lessee  free  to  use  the  stock  and  equipment  for  any  pur- 
pose that  he  may  desire.  There  is  nothing  in  the  lease 
by  vvdiich  the  lessor  could  require  the  lessee  to  use  the 
slock  for  any  particular  purpose,  or  by  which  he  could 
prevent  the  lessee  from  using  the  stock  and  equipment 
for  any  purpose  for  which  the  property  is  suited. 

In  the  case  of  BurkJiart  ct  ol.  v.  Reisig,  24  111.  530, 
the  court  said : 

"No  lot  on  which  a  lien  could  attach,  is  mention- 
ed in  the  contract.  There  is  no  element  of  a  lien 
disclosed  in  the  case,  and  it  is  not,  in  any  sense, 
within  the  statute." 
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The  mechanics'  Hen  law  provides,  that  any  per- 
son who  shall,  by  contract  with  the  owner  of  any 
piece  of  land  or  town  lot,  furnish  labor  or  mater- 
ials for  erecting  or  repairing  any  building,  or  the 
appurtenances  of  any  building,  on  such  land  or  lot, 
shall  have  a  lien  upon  the  whole  tract  of  land  or 
town  lot,  in  the  manner  herein  provided,  for  the 
amount  due  to  him  for  such  labor  or  materials, 

(Scates'  Comp.  156). 

ii^.  t^  ^  i^y.  ^^^  contract,  the  engine  could  be 
set  up  on  any  lot  in  Chicago.  We  understand  the 
intention  of  the  law  is,  that  the  contract  must  have 
reference  to  some  particular  tract  of  land  or  town 
lot,  in  order  that  the  lien  may  take  effect." 

In  the  case  of  Gcnest  v.  Las  Vegas  Masonic  Bldg. 
Assn.  et  al,  11  N.  M.  251,  67  Pac.  743,  it  was  held  that 
where  materials  are  furnished  to  be  used,  and  in  fact 
are  used,  in  the  construction  of  a  particular  building  in 
New  Mexico,  the  party  so  furnishing  such  material  is 
entitled  to  the  benefit  of  the  lien  laws  of  New  Mexico, 
the  court  saying: 

"It  is  the  furnishing  of  materials  to  he  used  in 
the  construction  and  the  putting  of  them  into  the 
building  which  entitles  the  subcontractor  to  the  lien 
upon  the  premises  to  the  value  of  the  material." 

We  also  cite  the  following  cases  which  hold  that  at 
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the  time  the  contract  is  made  the  parties  furnishing  la- 
bor or  materials  must  contract  with  reference  to  the 
particular  property  upon  which  a  lien  is  later  sought  to 
be  created.  In  this  case  it  is  apparent  that  the  stock 
and  equipment  leased  by  appellant  was  not  furnished 
for  any  particular  purpose.  The  lease  is  in  writing  and 
speaks  for  itself. 

''One  is  entitled  to  no  lien  on  a  lot  and  building 
for  materials  furnished  the  contractors  before  he 
knew  that  they  wxre  to  be  used  in  the  building.'* 
Cook  V.  Rome  Brick  Co.,  98  Ala.  409,  12  South. 
918. 

''When  materials  are  sold  under  a  general  sale, 
without  any  reference  to  what  use  or  when  they 
are  to  be  used,  the  seller  is  not  entitled  to  a  me- 
chanic's lien  therefor."  Colorado  Iron  Works  v. 
Riekenberg,  43  Pac.  681. 

''In  order  to  entitle  a  material  man  to  a  lien  the 
material  must  be  furnished  for  the  house  on  wliich 
the  lien  is  claimed."  Current  River  Lumber  Co.  v. 
Cravens,  54  Mo.  App.  216. 

"To  entitle  a  material  man  to  enforce  a  lien  upon 
a  building  for  material  furnished,  it  must  not  only 
be  alleged  and  proved  that  the  materials  have  been 
used  in  the  construction  of  the  building,  but  that 
they  have  been,  by  the  express  terms  of  the  con- 
tract,   furnished    for    the    particular    building    on 


which  the  Hen  is  claimed.'"     Haughton  v.  Blake,  5 
Cal.  240. 
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To  entitle  a  material  man  to  enforce  a  lien  upon 
a  building  for  m.aterial  furnished,  it  must  not  only 
be  alleged  and  proved  that  the  materials  have  been 
used  in  the  construction  of  the  building,  but  that 
they  have  been,  by  the  express  terms  of  the  con- 
tract, furnished  to  be  used  in  the  building."  Holmes 
v.  Richet,  56  Cal.  307,  38  A.  Rep.  54. 

''There  is  no  lien  in  the  case  of  lumber  furnished 
on  general  account  without  reference  to  its  use  in 
any  particular  building."  Hill  v.  Bishop,  25  111. 
349,  79  Am.  Dec.  333. 

"To  create  a  lien  for  materials  against  a  build- 
ing, the  materials  must  be  furnished  for  the  par- 
ticular building  in  which  they  were  used,  and  on 
which  the  lien  is  claimed.  Hill  v.  Braden,  54  Ind. 
72;  Hill  V.  Ryan,  Id.  118;  Talbott  v.  Goddard.  55 
Ind.  496. 

''To  entitle  a  material  man  to  a  lien  on  a  build 
ing   for   materials    furnished,   he   must   show   that 
they  were  furnished  for  the  particular  building  on 
which  he  seeks  to  obtain  the  lien."     Hill  v.  Sloan. 
59  Ind.  181. 

"If  work  be  done  or  materials  furnished,  with- 
out a  contract  that  they  shall  be  put  to  the  particu- 
lar use  of  erecting,  altering,  or  repairing  a  craft 
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or  building,  no  lien  can  be  asserted  on  the  building 
or  vessel  in  which  they  may  be  placed/'  Choteau 
V.  Thompson,  2  Ohio  St.  114. 

Section  1183  of  the  Code  of  Civil  Procedure  of  Cali 
fornia,  hereinafter  set  out,  provides  for  lien  for  labor 
bestowed  or  materials  furnished.  In  a  suit  to  enforce  a 
lien  under  that  section,  in  the  case  of  Roebling  Sons  Co. 
V.  Bear  Valley  Irrigation  Co.  et  al.,  the  Supreme  Court 
of  California  said  in  part: 

*'In  order  to  enforce  the  lien  of  a  material  man 
against  a  building  or  structure,  "the  materials  must 
not  only  have  been  used  in  the  construction  of  the 
building,  but  they  must  have  been,  by  the  express 
terms  of  the  contract,  furnished  for  the  particular 
building  on  which  the  lien  is  claimed'.  Bottomly  v. 
Rector,  2  Cal.  92;  Houghton  v.  Blake,  5  Cal.  240; 
Holmes  v.  Richet,  56  Cal.  307 ;  Cohn  v.  Wright,  89 
Cal.  86,  26  Pac.  Rep.  643." 

Clearly,  there  can  be  no  assertion  that  the  stock  and 
equipment  were  furnished,  by  the  agreement  of  October 
16,  1919,  for  the  particular  purpose  of  the  statute,  name 
ly,  to  be  used  in  the  construction,  etc.,  of  canals,  water 
ditches,  etc.  The  supplemental  agreement  was  entered 
into  on  the  1st  day  of  April,  1920,  and  the  lease  was 
terminated  on  the  19th  day  of  July,  1920,  (T.  of  R.  p. 
12),  only  three  months  and  nineteen  days  after  the  sup- 
plemental  agreement   was   made,   and   being  made,   as 
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stated  therein,  for  the  purpose  of  fixing  the  time  during" 
which  the  stock  and  equipment  should  be  available  to 
the  party  of  the  second  part,  did  not  change  the  origi- 
nal agreement  in  any  way  whatsoever. 

APPELLANT  HAS  NOT  COMPLIED  WITH  THAT 
PART  OF  CONTRACT  RELATING  TO  PUR- 
CHASE OF  LAND  BY  HIM 

In  our  argument  that  the  second  amended  complaint 
of  appellant  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  we  call  your  Honors'  attention  to  the 
second  paragraph  of  the  lease  of  October  16,  1919,  ap- 
pearing on  page  6  of  the  T.  of  R.     It  is  as  follows : 

''The  party  of  the  first  part  shall  purchase  of  the 
party  of  the  second  part  not  less  than  forty  (40) 
acres  of  the  land  comprising  the  enterprise  of  the 
party  of  the  second  part;  such  land  being  either 
that  certain  50  acre  tract  known  and  described  as 

,  and  which  has  been  heretofore 

examined  and  designated  as  preferable  by  the  first 
party;  or  any  other  40  acre  tract  in  said  project  re- 
maining unsold  by  October  20th,  1919,  and  which 
the  party  of  the  first  part  may  select  on  or  before 
October  20th,  1919,  the  price  of  the  tract  being 
$150.00  per  acre,  with  good  and  perfect  title  and 
accompanied  by  the  Valley  Farms  Water  Co.  con- 
tract  in  the  form  now  used  for  water  contracts  for 
water  for  said  project,  and  the  regularly  printed 
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forms  of  the  party  of  the  second  part  shall  be  used 
in  the  matter  of  the  purchase,  sale  and  conveyance 
of  and  the  water  respecting  such  land." 

Appellant  agreed  to  purchase  from  the  party  of  the 
second  part  forty  acres  of  land  at  $150.00  per  acre, 
amounting  to  a  total  of  v$6,000.00.  Appellant  alleges 
that  the  reasonable  and  agreed  rental  value  of  the  stock 
and  equiprnxcnt  v/as  the  sum  of  $9,692.55;  that  there 
has  been  paid  on  said  sum  the  sum  of  $4,341.50,  leaving 
a  balance  due  appellant  of  $5,351.05.     (T.  of  R.  p.  12.) 

Appellant  does  not  state  that  he  has  not  purchased 
the  forty  acres  of  land  at  $150.00  an  acre.  A  man  is 
presumed  to  fulfill  his  lawful  contracts,  and  as  far  as 
the  record  shov;s  appellant  has  received  his  forty  acres 
of  land  and  is  not  entitled  to  any  further  sum.  Ap]) 
lant  is  bound  by  the  lease  and  contract,  and  shows  no 
right  of  action  in  his  second  amended  complaint,  as  he 
does  not  show  that  he  v/as  prevented  from  purchasing 
the  land  by  the  party  of  the  second  part,  if  in  fact  he 
was  so  prevented.  It  v/as  clearly  the  intention  of  the 
parties  to  the  contract  that  the  party  of  the  first  part 
should  take  land  from  the  party  of  the  second  part  as 
part  of  the  agreed  rental  for  the  stock  and  equipment 
of  the  party  of  the  first  part.  The  contract  must  be 
construed  as  a  whole,  and  although  the  agreement  of 
the  party  of  the  first  part  to  jnirchase  the  land  is  a  sepa- 
rate covenant,  the  contract  undoubtedly  would  not  have 
been  entered  into  had  the  party  of  the  first  part  not 
agreed   to   take   part   of  his   rental   for   the   stock   and 
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cquipmeiil  in  land.  Appellant  must  allege  either  per- 
formance on  his  part  of  his  covenant  to  purchase  the 
forty  acres  of  land  or  a  sufficient  excuse  for  non-per- 
formance. This  he  has  not  done.  Appellant  is  bound 
by  the  stipulation  or  covenant  in  the  contract  that  he 
"shall  purchase  of  the  party  of  the  second  part  not  less 
than  forty  acres  of  land,"  at  $150.00  an  acre,  amounting 
to  $6,000.00  and  is  presumed  to  have  done  so.  As  ap- 
pellant only  claims  a  balance  due  of  $5,351.05,  and  the 
purchase  price  of  the  land  is  $(5,000.00,  his  second 
amended  complaint  does  not  show  that  he  is  entitled  to 
any  further  sums  of  money.  If  plaintiff  intends  to  rely 
on  an  excuse  for  not  performing,  whatever  it  may  be, 
the  particular  facts  and  circumstances  constituting  such 
excuse  should  be  averred.  A_ppellant  has  neither  alleged 
performance  on  his  part  of,  or  an  excuse  for  not  per- 
forming, the  covenant  to  purchase  forty  acres  of  land  at 
$150.00  an  acre  from  the  party  of  the  second  part,  and 
we  therefore  insist  that  the  second  amended  complaint 
of  appellant  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

SUITS  ON  SURETY  BONDS  NOT  APPLICABLE  TO 

THIS  CASE 

Counsel  for  appellant,  beginning  at  the  bottom  of 
page  14  of  their  brief,  quote  at  great  length  from  the 
case  of  MAiltiwinah  County  v.  United  States  Fidelity 
and  Guaranty  Co.  et  al,  180  Pac.  104-105. 

The  case  is  a  suit  upon  a  certain  penal  bond,  exe- 
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cuted  by  the  Pacific  Bridge  Company  as  principal  and 
United  States  Fidelity  &  Guaranty  Company,  as  surety, 
to  Multnomah  County. 

The  bond  was  given  under  the  provisions  of  section 
6266,  Lord's  Oregon  Laws.  This  bond  and  statute  are 
construed,  as  stated  in  the  above  entitled  case,  in  an 
opinion  written  by  Mr.  Justice  Bean,  in  the  case  of  Mid- 
tnoinah  County  v.  United  States  Fidelity  &  Guaranty 
Co.,  87  Or.  189,  170  Pac.  525,  L.  R.  A.  1918C,  685. 

In  the  last  mentioned  case  the  complaint  stated  thai 
Multnomah  County  entered  into  a  contract  with  the  de- 
fendant Pacific  Bridge  Company  for  the  improvement 
of  a  portion  of  Columbia  River  highway.  The  Pacific 
Bridge  Company  commenced  the  construction  of  the  im- 
provement, and  during  tlie  course  thereof  entered  into 
an  agreement  vvith  T.  A.  Sv\^eeney  for  the  grading  of 
the  highway.  In  performing  this  work  he  used  a  cat- 
erpillar engine  w^hich  he  liired  from  L.  H.  McMahan, 
whom  he  promised  to  pay  the  sum  of  $10.00  per  day 
for  the  use  thereof.  A  balance  of  $420.00  vv^as  unpai'l 
for  the  use  and  repair  of  the  catterpillar  engine. 

The  construction  company  filed  a  bond  with  the  coun- 
ty in  accordance  with  the  contract  and  section  6266, 
L.  O.  L.,  with  the  defendant  United  States  Fidelity  & 
Guaranty  Company  as  surety.  After  reciting  the  con- 
tract between  Multnomah  county  and  the  Pacific  Bridge 
Company,  the  bond  provides: 

"Now,    therefore,    if    the    said    principal    herein 


60 

''*  '*'  '^  shall  faithfully  and  truly  observe  and 
comply  with  the  terms,  conditions,  and  provisions 
of  the  said  contract,  in  all  respects,  and  shall  well 
and  truly  and  fully  do  and  perform  all  and  singu- 
lar the  covenants,  conditions,  guaranties,  matters, 
and  things  by  it  agreed,  covenanted,  and  under- 
taken to  be  performed  under  said  contract,  plans, 
and  specifications,  upon  the  terms  proposed  there- 
in. "^  '''  ""''  and  shall  indemnify  and  save  harmless 
the  county  of  MuUnomah,  '''  '^  '^  and  shall 
promptly  pay  all  laborers,  mechanics,  subcontrac- 
tors, and  materialmen,  and  all  persons  v/ho  shall 
supply  such  laborers,  mechanics,  or  subcontractors, 
with  materials,  supplies,  or  provisions  for  carry- 
ing on  such  work,  all  just  debts,  dues,  and  de- 
mands incurred  in  the  performance  of  such  work, 
*  -t  >^  ^T;^gj-|,  j-his  obligation  to  be  void ;  otherwise 
to  remain  in  full  force  and  effect." 

The  court  said  in  part: 

''The  position  taken  by  the  defendants  is  that  the 
payment  for  the  use  of  the  caterpillar  engine  is  not 
provided  for  in  the  contract  and  bond  under  the 
terms  of  the  statute.  In  the  expression  of  the  stat- 
ute it  is  quite  likely  that  the  lawmakers,  to  a  certain 
extent,  had  in  contemplation  the  various  lien  stat- 
utes providing  for  liens  on  buildings  and  other 
property,  both  real  and  personal,  for  labor  and  ma- 
terials.    However,  the  enactment  under  considera- 
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tion  has  a  difterent  purport  and  broader  meaning 
than  the  ordinary  Hen  statutes;  therefore  the  con- 
struction of  the  latter  affords  but  httle  assistance  in 
arriving  at  the  intent  of  the  former.  The  Hen  stat- 
utes have  usually  been  strictly  held  to  cover  only 
what  is  incorporated  into  the  building  or  property 
against  which  the  lien  is  claimed.  Take  for  in- 
stance our  mechanic's  lien  statute  (L.  O.  L.  Sec. 
7416)  which  provides  in  part  that  '3.  person  per- 
forming labor  upon  or  furnishing  material,  or 
transporting  or  hauling  any  material  of  any  kind 
to  be  used  in  the  construction,  alteration,  or  repair, 
either  in  whole  or  in  part,  of  any  building'  shall 
have  a  lien  upon  the  same.  Such  lien  statutes  obvi- 
ously cover  only  what  goes  into  the  building  or 
structure  and  adds  to  the  value  of  the  same.    *    *   ^' 

"In  the  present  case  the  act  and  bond  are  sus- 
ceptible of  a  more  liberal  construction  than  the  lien 
statutes.  Under  the  law  and  the  plain  language 
of  the  bond  all  indebtedness  incurred  for  labor  and 
material  used  in  the  prosecution  of  the  work  con- 
tracted to  be  performed  is  thereby  protected.  '^  "^^  '^ 

''According  to  the  strict  leral  definition  of  the 
term  'labor  and  material'  the  use  of  the  engine? 
would  not  be  embraced  therein.  2  Words  and 
Phrases,  Second  Series,  p.  1321." 

The  ruling  in  this  suit  on  contract  and  bond  has  no 
application   to  the  case  at  bar.     As  shown  by  th«j  re 
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marks  of  Mr.  Justice  Bean  in  his  opinion,  it  is  suscep- 
tible of  a  more  liberal  construction  than  the  lien  stat- 
utes. Mr.  Justice  Bean  states  in  substance  tha!:  if  the 
above  suit  were  upon  the  lien  statutes,  no  lien  would  be 
allowed. 

The  next  and  last  case  cited  by  appellant,  on  page  17 
of  his  brief,  is  the  case  of  Dazvson  v.  Northzvesieni 
Const.  Co.  et  ciL,  163  N.  W.  772-777.  This  is  also  a 
suit  on  a  surety  company  bond  and  is,  therefore,  one  of 
a  different  line  of  cases  entirely  from  the  mechanic's 
and  materialmen's  lien  cases.  We  desire  to  quote  from 
the  case  itself  to  show  what  the  conditions  of  the  bond 
sued  on  were  and  to  show  how  much  broader  the  bond 
is  than  the  lien  statutes  of  Arizona.  The  court  said  in 
part : 

''This  brings  us  to  a  consideration  of  the  merits 
of  the  respective  claims,  as  to  whether  they  are 
such  as  are  entitled  to  the  benefit  of  the  bond. 
Under  G.  S.  1913,  Sec.  8245,  the  bond  is  required 
to  be  given: 

'For  the  use  of  the  obligee  and  of  all  persons 
doing  work  or  furnishing  skill,  tools,  machinery, 
or  materials  under,  or  for  the  purpose  of,  such 
contract,  conditioned  for  the  payment,  as  rhey 
become  due,  of  all  just  claims  for  such  work, 
:  tools,  machinery,  skill  and  materials,  for  the  com- 

pletion of  the  contract   in   accordance  with   its 
terms,  for  saving  the  obligee  harmless  from  all 
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costs  and  charges  that  may  accrue  on  account  of 
the  doing*  of  the  work  specified.' 

The  bond  by  its  terms  was  'for  the  use  of  the 
county,  and  also  for  the  use  of  all  persons  who 
may  perform  any  work  or  labor,  or  furnish  any 
skill  or  material  in  the  execution  of  the  contract', 
etc.  The  words  'tools'  is  not  employed  in  this  'use' 
clause,  but  does  appear  in  the  condition  of  the  bond, 
which  is  that  the  obligor  shall  pay,  as  they  become 
due,  'all  just  claims  for  all  work  and  labor  per- 
formed and  all  skill,  tools,  and  material  furnished 
under  or  for  the  purpose  of  or  in  the  execution  of 
said  contract,'  etc.  In  view  of  the  quoted  lan- 
guage of  the  condition  clause,  it  must  be  held  that 
one  furnishing  'tools'  for  the  wT:>rk  is  entitled  to  the 
benefit  of  the  bond.  Sepp  v.  McCann,  47  Minn 
364,  50  N.  W.  246. 

The  claims  of  Riegelsperger,  Joseph  Gibson 
Company,  First  National  Bank  of  Deer  River, 
Engstrom  &  Hosford,  and  Ord  Company  involve 
the  question  of  whether  one  renting  or  furnishing 
to  the  original  contractors  horses  for  use  in  per- 
forming the  contract  may  have  the  benefit  of  the 
bond.  This  question  is  by  no  means  free  from  dif- 
ficulty. McKinnon  vs.  Red  River  Lbr,  Co.,  119 
Minn.  479,  138  N.  W.  781,  42  L.  R.  A.  (N.  S.; 
872,  involved  the  question  whether  the  labor  of 
teams,  hired  without  drivers,  was  'manual  labor  or 
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other  personal  service*  so  as  to  come  within  the  log 
lien  law.  The  decision  that  there  was  no  lien  is 
not  controlling  in  this  case,  as  the  statute  and  bond 
use  language  that  is  iiiuch  broader/' 

The  case  above  quoted,  in  which  the  bond  covered 
''skilF',  ''tools"  and  ''for  saving  the  obligee  harmless 
from  all  costs  and  charges  that  may  accrue  on  account 
of  the  doinii:  of  the  work  specified"  is  entirelv  differenc 
from  the  Arizona  lien  statutes  and  can  have  no  applica- 
tion whatsoever. 

On  July  18th,  1919,  Hon.  Samuel  L.  Pattee,  Judge 
of  the  Superior  Court  of  the  State  of  Arizona,  in  and 
for  the  County  of  Pima,  decided  the  case  of  United 
States  Fidelity  &  Guaranty  Company  vs.  T.  J.  Shea,  et 
al.  An  appeal  was  never  taken  in  this  case  to  the  Su- 
preme Court  of  Arizona  and  it  will  not,  therefore,  be 
found  in  the  reports,  but  it  is  such  an  important  case 
that  I  desire  to  briefly  quote  from  Judge  Pattee's 
opinion. 

The  defendant  Shea  entered  into  a  written  contract 
with  the  superintendent  of  streets  of  the  City  of  Tuc- 
son for  the  construction  of  a  sewer  in  said  city.  This 
contract  was  made  under  the  provisions  of  what  is 
known  as  the  Improvement  Act  of  1912,  being  Chapter 
XIII,  of  Title  7,  Revised  Statutes  of  Arizona,  1913, 
and  amendments  thereto. 

"At  the  time  of  entering  into  this  contract  Shea 
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ga.ve  the  bonds,  one  in  the  sum  of  $18,405,  condi- 
tioned for  the  faithful  performance  of  the  contract 
and  the  other  in  the  sum  of  $36,810  conditioned  as 
follows:  'Now,  therefore,  if  the  said  contractor 
(Shea)  or  any  of  its  assigns  fail  to  pay  for  any 
material  furnished  for  the  said  improvement  or  for 
any  work  or  labor  done  thereon  of  any  kind,  the 
said  surety  will  pay  the  same  to  an  amount  not  ex- 
ceeding the  sum  hereinabove  specified.  This  bond 
shall  inure  to  the  beneht  of  any  and  all  persons, 
companies  or  corporations  who  perform  labor  on 
or  furnish  materials  to  be  used  in  the  said  work  or 
improvement  as  provided  in  the  Improvement  Aci 
of  1912  and  subsequent  amendments.'  These  bonds 
ran  to  the  City  of  Tucson  as  obligee  and  were  given 
in  accordance  vvith  Paragraph  1962,  Revised  vStat- 
utes,  1913.     ^     *     - 

Suit  was  brought  on  the  surety  bond  and  McLean  & 
Walsh,  among  others,  filed  a  claim  against  the  surety 
company  on  the  bond  given.  Their  claim  v/as  for  a 
trench  digging  machine  furnished  Shea  for  use  in  dig- 
ging the  sewer.  In  this  connection  Judge  Pattee  said 
in  part: 

''The  case  comes  therefore  to  the  question  wheth- 
er the  rental  of  the  trenching  machine,  including 
the  freii7ht  charp^e  in  that  term,  is  allowable  in 
what  is  in  effect  a  suit  upon  the  bond.  In  other 
Vvords,  is  such  a  charo;e  one  for  labor  or  materials 
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bond?  The  evidence  shows  that  the  machine  was 
actually  used  in  the  digging  of  trenches  in  wdiich 
to  lay  the  sewer  under  the  Northside  contract.  The 
w^ork  done  by  it  w^as  an  essential  part  of  the  work 
to  be  done  by  Shea  under  that  contract.  This  ques- 
tion has  been  presented  to  the  courts  in  a  nuraber 
of  cases  and  has  resulted  in  a  variety  of  absolutely 
conflicting  decisions,  sometimes  based  upon  the  pe- 
culiar language  of  particular  statutes  and  some- 
times taking  a  diametrically  opposite  view  as  to  th 
meaning  of  identical  language  used  in  statutes. 
The  best  considered  and,  so  far  as  the  court  is  ad- 
vised, the  latest  decision  against  the  right  to  re- 
cover such  a  claim  is  Southern  Surety  Company  vs. 
Municipal  Excavating  Company,  160  Pac.  617,  a 
decision  of  the  Supreme  Court  of  Oklahoma.  The 
claim  in  that  case,  like  this,  was  for  the  rental  of 
trenching  machines.  The  condition  of  the  bond  in 
that  case,  as  in  this,  was  for  the  payment  of  labor 
and  material  furnished.  The  court  reviews  and 
comments  upon  a  large  number  of  authorities  and 
reaches  the  conclusion  that  the  rental  of  such  a  ma- 
chine is  not  labor  or  material  within  the  meaning 
of  the  bond.  This  case  was  decided  in  July,  1916, 
and  perhaps  at  that  time  the  preponderance  of  au- 
thority was  with  the  view  taken  by  the  court. 
Later  cases  in  other  states,  however,  present  a  dif- 
ferent view  of  the  question.     In  the  earlier  cases 
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the  tendency  of  the  courts  was  to  apply  the  rules 
obtaining  in  mechanics  lien  cases.     It  has  always 
been  the  settled  rule  that   public   property   is   not 
subject  to  a  lien  on  behalf  of  one  furnishing  labor 
or  material,  and  the  origin  of  statutory  provisions 
providing  for  the  giving  of  the  bond  to  secure  the 
payment  of  the  claims  of  those  furnishing  labor  or 
material  may  have  been  the  necessity  for  making 
some  provision  to  fill  the  office  usually  performed 
VN^ith  respect  to  private  property  by  a  statute  giving 
a    mechanics'    or    materialman's    lien.      And    this 
thought  permeates  apparently  many  of  the  decis- 
ions  and   furnishes   the   reason   for   the  particular 
holdings  made  by  many  courts.     So,   treating  the 
statute  as  in  elTect  a  substitute  for  the  mechanic's 
lien  privilege,  the  courts  Vvcre  prone  to  apply  the 
same  rules  with  respect  to  litnable  and  nonlienable 
material  and  vdiat  constituted  labor  or  material  as 
in    cases   arising   under    mechanic's    lien    statutes. 
The    later    decisions,    hovvever,    have    treated    the 
rif2ht  created  by  statute  requiring  the  giving  of  •'] 
bond  and  the  rights  of  action  upon  the  bond  as  be- 
ing something  entirely  different  and   independent 
of  any  statute  relating  to  mechanic's  liensj  and  have 
given  such  statutes  and  the  terms  used  in  theuL 
such   as    'labor',    'material'    or    'supplies',    a    much 
VrWre   broad   and  liberal  meaning   than  zvoidd   be 
given  to  like  statutes  relating  to  mechanic's  liens." 

The   above   case   shows    the   difference   betvv^een    the 
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litn  statute  cases  and  surety  bond  cases. 

In  Shcrv.ian  vs.  American  Surety  Co.,  173  Pac.  161, 
a  decision  of  the  Supreme  Court  of  California,  the  bond 
was  conditioned  for  the  payment  of  materials  and  sup- 
plies. It  was  held  that  a  charge  for  rental  and  trans- 
portation of  tools  were  materials  or  supplies  wathin  the 
conditions  of  the  bond.  In  this  case  the  distinction  is 
stated  between  statutes  giving  mechanic's  liens  and 
statutes  requiring  the  giving  of  bonds  and  the  reasons 
for  a  more  liberal  construction  of  the  latter  are  explain- 
ed at  some  length. 

The  cases  allowing  recoveries  on  surety  bonds  for 
public  works  are  an  entirely  different  line  of  cases  from 
the  mechanic's  and  materialmen's  lien  cases  and  have, 
therefore,  no  application  to  the  case  at  bar. 

IF  ONLY  PART  OF  THE  CLAIM  IS  LIENABLE  THE 
ENTIRE  CLAIM  SHOULD  BE  DISALLOWED 

If  the  court  should  decide  that  some  of  the  articles 
are  covered  by  the  lien  of  the  statute  and  some  are  not, 
and  the  coiu't  is  unable  to  determine  with  certainty 
what  are  and  w^hat  are  not  lienable  items,  the  entire 
claim  should  be  disallowed.  In  the  case  of  Gilbert  Hunt 
Company  v.  Parry,  110  Pac.  541,  hereinbefore  cited,  the 
court  said  in  part: 

"It  may  be  conceded  that  where  some  single  non- 
licnable  item   or   even   several   are   mistakenly   in- 
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eluded  ifi  a  elaim  of  lien,  and  such  iteni^  can  be' 
readily  segregated  from  those  which  are  lienable,- 
that  such  fact  will  not  necessarily  destroy  claini- 
ant's  right  of  Hen;  but  when  the  commingling  oc- 
curs in  such  manner  that  the  court  is  unable  to  de- 
termine with  certainty  what  are  and  what  are  not 
lienable  items  in  the  claim  made,  then  the  rule 
seerhis  to  be  that  the  entire  claim  of  lien  is  of  no 
effect.  It  does  not  appear  to  us  that  this  case  pre- 
sents situation  where  there  can  be  a  segregation 
and  preserve  respondent's  lien  right,  like  in  the 
case  of  Bellingham  v.  Linck,  53  Wash.  208,  101 
Pac.  843,  and  cases  there  cited.  The  general  rule 
is  stated  in  Bender-Moss  on  Mechanics'  Liens  and 
Building  Contracts,  sec.  377,  as  follows:  'When 
an  unspecified  and  undeterminable  portion  of  the 
materials  mentioned  in  the  claim  consists  of  non- 
lienable  items  which  cannot  be  segregated  from  the 
general  aggregate  the  claim  is  of  no  effect.'  " 

The  cases  cited  by  appellant  have  been  cases  where 
the  labor  of  teams  was  coupled  with  manual  labor  of 
the  claimant  or  his  servants,  or  a  suit  upon  a  surety 
bond.  The  cases  cited  are,  therefore,  entirely  different 
from  the  case  at  bar  and  the  reasoning  in  such  cases 
has  no  bearing  upon  the  question  of  whether  or  not  a 
lien  exists  in  this  case. 

We  think  the  cases  we  have  cited  show  conclusively 
that  no  lien  exists  in  this  case.     It  is  obvious  that  the 
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relation  of  lessor  and  lessee  is  the  only  one  that  existed 
between  the  owner  and  the  user  of  the  stock  and  equip- 
ment leased.  No  contract  was  made  by  the  owner  of 
the  land  with  appellant ;  no  labor  was  performed  by  ap- 
pellant or  his  agents  or  servants  in  connection  with 
the  use  of  the  stock  and  equipment  leased;  the  stock 
and  equipment  was  not  furnished  by  appellant  for  the 
purpose  of  being  used  upon  the  particular  land  upon 
which  a  lien  is  claimed;  the  stock  and  equipment  fur- 
nished under  the  lease  did  not  go  into  the  finished  struc- 
ture but  were  merely  furnished  for  use  as  tools  and  ap- 
pliances for  use  in  carrying  on  construction  work,  and 
the  furnishing  of  stock  and  equipment  for  carrying  on 
construction  work  is  neither  performing  labor  or  fur- 
nishing material  within  the  meaning  of  the  lien  stat- 
utes of  Arizona.  Clearly,  the  appellant  herein  has  not 
brought  himself  within  the  provisions  of  the  lien  stat- 
utes of  Arizona,  giving  and  granting  liens  in  certain 
cases. 

We  respectfully  urge  that  the  action  of  the  District 
Court  in  sustaining  the  motions  of  the  defendants  to 
dismiss  the  second  amended  complaint  be  affirmed. 

SAMUEL  L.  KINGAN, 
JOHN  H.  CAMPBELL, 
ARCHIE  R.  CONNER, 
Solicitors  for  Appellees. 
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For  Plaintiff  in  Error: 

THEODORE  GOTTSDANKER,  Esq., 
Equitable  Bank  Building,  Los  Angeles,  California. 

For  Defendant  in  Error: 

JOSEPH  C.  BURKE,  Esq., 

United  States  Attorney,  and 

MACK  MEADER, 

Assistant  United   States  Attorney. 
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United  States  of  America,  ss. 

To  The  United  States  of  America  and  Joseph  C. 
Burke,  United  States  Attorney,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  of  Appeals  for  the 
Ninth  Circuit,  to  be  held  at  the  City  of  San  Fran- 
cisco, in  the  State  of  California,  on  the  26th  day  of 
May,  A.  D.  1923,  pursuant  to  a  writ  of  error  filed 
in  the  Clerk's  Office  of  the  District  Court  of  the 
United  States,  in  and  for  the  Southern  District  of 
California,  in  that  certain  cause  wherein  you  are  de- 
fendant in  error  and  P.  Piacenza  is  plaintiff  in  error 
to  show  cause,  if  any  there  be,  why  the  judgment 
rendered  against  the  plaintiff  in  error,  P.  Piacenza, 
in  the  writ  of  error  mentioned  should  not  be  cor- 
rected, and  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  BENJAMIN  R 
BLEDSOE  United  States  District  Judge  for  the 
Southern  District  of  California,  this  26th  day 
of  April,  A.  D.  1923,  and  of  the  Independence 
of  the  United  States,  the  one  hundred  and  forty- 
seventh. 

Bledsoe 
U.  S.  District  Judge  for  the  Southern  District  of 
California. 

Service  of  a  copy  of  the  within  writ  is  hereby 
acknowledged  this  26th  day  of  April  1923. 

Joseph  C.  Burke 
Joseph  C.  Burke,  U.  S.  Atty. 
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CUIT COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT  P  Piacenza,  Plaintiff  in  Error  vs.  The 
United  States  of  America,  Defendant  in  Error  Cita- 
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Clerk  By  R  S  Zimmerman  Deputy    C  L  R  B  8/84 

United  States  of  America,  ss. 
The  President  of  the  United  States  of  America, 

To  the  Judges  of  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California, 
GREETING: 

Because  in  the  record  and  proceedings,  and  also 
in  the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  said  District  Court,  before  you  between  P.  Pia- 
cenza, plaintiff  in  error  and  The  United  States  of 
America,  defendant  in  error  a  manifest  error  hath 
happened,  to  the  great  damage  of  the  said  P.  Piacenza, 
plaintiff  in  error  as  by  his  complaint  appears,  and  it 
being  fit,  that  the  error,  if  any  there  hath  been,  should 
be  duly  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  you  are  hereby 
commanded,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  this  writ, 
so  that  you  have  the  same  at  the  City  of  San  Francisco, 
in  the  State  of  California,  on  the  26th  day  of  May 
next,  in  the  said  United  States  Circuit  Court  of  Ap- 
peals, to  be  there  and  then  held,  that  the  record  and 
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proceedings   aforesaid  be   inspected,   the   said   United 

States  Circuit  Court  of  Appeals  may  cause  further  to 

be  done  therein  to  correct  that  error,  what  of  right  and 

according  to  the  law  and  custom  of  the  United  States 

should  be  done. 

WITNESS,    the    HON    WILLIAM   HOWARD 

TAFT,  Chief  Justice  of  the  United  States,  this 

26th  day  of  April  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  twenty  three  and  of 

the  Independence  of  the  United  States  the  one 

hundred   and   forty   seventh 

[Seal]  CHAS.  N.  WILLIAMS 

Clerk  of  the  District  Court  of  the  United  States 

of  America,  in  and  for  the  Southern  District 

of  California. 

By  R  S  Zimmerman, 

Deputy  Clerk. 

The  above  writ  of  error  is  hereby  allowed. 

Bledsoe 

Judge. 

I  hereby  certify  that  a  copy  of  the  within  Writ  of 
Error  was  on  the  26th  day  of  April,  1923,  lodged  in 
the  office  of  the  Clerk  of  the  said  United  States  District 
Court,  for  the  Southern  District  of  California,  South- 
ern Division,  for  said  Defendant^  in  Error. 

CHAS  N  WILLIAMS 
Clerk  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  California. 

By  R  S  Zimmerman 

Deputy  Clerk. 

3948     United  States  Circuit  Court  of  Appeals  for 
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vs.  The  United  States  of  America  Defendant  in  Error 
Writ  of  Error  FILED  APR  26  1923  CHAS.  N. 
WILLIAMS,    Clerk    By   R    S    Zimmerman   Deputy 

Form   No.    689. 


In  the  DISTRICT  Court  of  the  United  States,  For 

the  SOUTFIERN  District  of  CALIFORNIA 

SOUTHERN  DIVISION 

THE  UNITED  STATES  ] 

vs.  I 

P.  PIACENZA  and  FRANK  MORETTI,    \ 


INFORMATION.  VIOLATING  SECTION  21  & 
25  Title  II  of  the  National  Prohibition  Act  of  October 
28,   1919 

UNITED  STATES  OF  AMERICA,      ] 

I  ss  I 
SOUTHERN  District  of  CALIFORNIA  J 

Be  it  Remembered,  That  JOSEPH  C.  BURKE 
the  Attorney  of  the  United  States  for  the  Southern 
District  of  California  who  prosecutes  in  behalf  and 
with  the  authority  of  the  United  States,  comes  here 
in  person  into  Court  at  this  January  Term  thereof, 
and  for  the  United  States  gives  the  Court  to  under- 
stand and  be  informed  that  one  P.  PIACENZA  and 
FRANK  MORETTI,  whose  full  and  true  names  are 
other  than  as  herein  stated,  are  to  affiant  unknown, 
late  of  the  Southern  Division  of  the  Southern  District 
of  California,  heretofore,  to  wit:  on  or  about  the  29th 
day  of  November,  1921,  at  Belvidere,  County  of  Los 
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Angeles,  within  said  division  and  district,  and  within 
the  jurisdiction  of  the  United  States  and  this  Hon- 
orable Court,  did  knowingly,  wilfully  and  unlawfully 
maintain  a  common  nuisance,  to-wit:  a  room,  building 
and  place  on  Riverside  Street,  Belvidere,  County  of 
Los  Angeles,  where  intoxicating  liquors  then  and 
there  containing  alcohol  in  excess  of  one  half  of  one 
percent  by  volume,  were  manufactured,  kept,  sold  and 
bartered  for  beverage  purposes;  in  violation  of  Sec- 
tion 21,  Title  II  of  the  National  Prohibition  Act  of 
October  28,  1919. 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  said  United  States. 

SECOND  COUNT. 

And  the  said  Joseph  C.  Burke,  who  prosecutes  for 
the  United  States  as  aforesaid,  does  further  give  the 
Court  to  understand  and  be  informed: 

That  P.  PIACENZA  and  FRANK  MORETTI, 
whose  full  and  true  names  are  other  than  as  herein 
stated,  to  affiant  unknown,  late  of  the  Southern  Di- 
vision of  the  Southern  District  of  California,  hereto- 
fore, to  wit:  on  or  about  the  29th  day  of  November, 
1921,  at  Belvidere,  County  of  Los  Angeles,  within  said 
division  and  district,  and  within  the  jurisdiction  of 
the  United  States  and  this  Honorable  Court,  did  know- 
ingly, wilfully  and  unlawfully  have  in  their  possession 
certain  property  and  apparatus  designed  for  the  manu- 
facture of  intoxicating  liquor  for  beverage  purposes 
containing  alcohol  in  excess  of  one  half  of  one  per- 
cent, to  wit:  two  stills,  50  gallons  mash  destroyed,  five 
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gallons  moonshine  and  tools;  in  violation  of  Section 
25,  Title  II  of  the  National  Prohibition  Act  of  October 
28,   1919. 

contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of 
the  United  States  of  America. 

Whereupon,  the  said  United  States  Attorney  for 
the  District  aforesaid  prays  the  consideration  of  this 
Court  here  in  the  premises,  and  that  due  process  of  law 
may  be  awarded  against  the  said  P.  PIACENZA  and 
FRANK  MORETTI  defendants,  in  this  behalf  to  make 
their  answer  to  the  United  States  touching  and  con- 
cerning the  premises. 

Dated  at  Los  Angeles,  this  29th  day  of  March,  A.  D. 

1922. 

Joseph  C.  Burke 
United  States  Attorney  for  the  Southern  District  of 

California 

Mark  L.   Herron 
Assistant   United    States   Attorney. 

UNITED    STATES   OF    AMERICA    SOUTHERN 
DISTRICT  OF  CALIFORNIA  ss: 

I,    D.    J.    O'Leary    Federal    Prohibition    Agent,    for 

the    Southern    District    of    California,    being    sworn, 

do    say    that    the    foregoing    information    is    true    in 

substance  and  in  fact. 

D  J  OXeary 

Subscribed  and  sworn  to  before  me  this  29  day 
of  March,  A.  D.  1922. 

[Seal]  Chas  N  Williams, 

Clerk  U.  S.  District  Court  Southern  District  of  Cali- 
fornia. 

By  Edmund  L  Smith  Deputy 
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[Endorsed] :  No.  3948  U.  S.  DISTRICT  COURT 
SOUTHERN  District  of  CALIFORNIA  SOUTH- 
ERN DIVISION.  THE  UNITED  STATES  vs. 
P.  PIACENZA  and  FRANK  MORETTI.  IN- 
FORMATION For  Vio.  Sec.  21  &  25  Title  II  of  the 
National  Prohibition  Act  of  October  28,  1919.  FILED 
MAR  29  1922  CHAS.  N.  WILLIAMS,  Clerk  By 
Louis  J.    Somers   Deputy 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1922,  of  the  District  Court  of  the  United  States, 
within  and  for  the  Southern  Division  of  the 
Southern  District  of  California,  held  at  the  court 
room  thereof,  in  the  city  of  Los  Angeles,  on 
Wednesday,  the  29th  day  of  March,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
twenty  two. 

PRESENT:  THE  HONORABLE  Oscar  A.  Trip- 
pet,  DISTRICT  JUDGE. 

United  States  of  America,         ) 

Plaintiff  ) 
vs.  )  No.  3948  Crim.  S.  D 

.  ) 
P.  Piacenza  and  Frank  Moretti  ) 

Defendants  ) 

Mark  L.  Herron,  Esq.,  Assistant  U.  S.  Attorney, 
appearing  as  counsel  for  the  Government,  having  pre- 
sented a  verified  Information  in  this  cause;  now,  upon 
motion  of  said  Mark  L.  Herron,  Esq.,  it  is  by  the  court 
ordered  that  said  Information  be  filed  and  that  the 
bail  of  each  defendant  herein  be  fixed  in  the  sum  of 
$1000.00. 
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At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1922,  of  the  District  Court  of  the  United  States, 
within  and  for  the  Southern  Division  of  the 
Southern  District  of  California,  held  at  the  court 
room  thereof,  in  the  City  of  Los  Angeles,  on 
Monday,  the  10th  day  of  April,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twenty-two. 

PRESENT:  THE  HONORABLE  OSCAR  A.  TRIP- 
PET,    District   Judge, 

United  States  of  America,         ) 

Plaintiff  ) 
vs.  )   No.  3948  Crim.  S.  D 

.  ) 
P.  Piacenza  and  Frank  Moretti  ) 

Defendants  ) 

This  cause  coming  on  at  this  time  for  arraignment 
and  Plea  of  defendant  P.  Piacenza;  Mark  L.  Herron, 
Esq.,  Assistant  U.  S.  Attorney,  appearing  as  counsel 
for  the  Government;  defendant  P.  Piacenza  being 
present  in  court  with  his  attorney,  A.  E.  T.  Chapman, 
Esq.,  and  defendant  having  been  arraigned,  thereupon 
states  his  name  to  be  as  given  in  the  Information  and 
waives  the  reading  thereof;  and,  upon  being  required 
to  plead,  having  interposed  his  plea  of  Not  Guilty,  it  is 
by  the  court  ordered  that  this  cause  be  continued  to 
May  23rd,  1922,  for  the  trial  of  said  defendant  P. 
Piacenza  and  that  this  cause  be  continued  to  April 
17th,  1922,  for  arraignment  and  plea  of  defendant 
Frank  Moretti. 
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At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1922,  of  the  District  Court  of  the  United  States, 
within  and  for  the  Southern  Division  of  the 
Southern  District  of  California,  held  at  the  court 
room  thereof,  in  the  City  of  Los  Angeles,  on 
Friday,  the  21st  day  of  April,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twenty-two. 

PRESENT:  THE  HONORABLE  Oscar  A.  Trip- 
pet,  DISTRICT  JUDGE. 

United  States  of  America,         ) 

Plaintiff  ) 
vs.  )  No.  3948  Crim.  S.  D. 

) 

Frank   Moretti,         Defendant  ) 

Upon  ex  parte  motion  of  Mark  L.  Herron,  Esq., 
Assistant  U.  S.  Attorney,  appearing  as  counsel  for 
the  Government,  it  is  by  the  court  ordered  that  this 
cause  be  and  the  same  is  hereby  dismissed,  as  to  de- 
fendant Moretti. 

4/21/501 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1922,  of  the  District  Court  of  the  United  States, 
within  and  for  the  Southern  Division  of  the 
Southern  District  of  California,  held  at  the  court 
room  thereof,  in  the  city  of  Los  Angeles,  on  Mon- 
day, the  1st  day  of  May  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and   twenty   two. 

PRESENT :  THE  HONORABLE  OSCAR  A.  TRIP- 
PET,   DISTRICT   JUDGE. 
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United  States  of  America,         ) 

Plaintiff  ) 
vs.  )  No.  3948  Crim.  S.  D, 

) 
Frank   Moretti,  Defendant  ) 

This  cause  coming  on  at  this  time  for  arraignment 
and  plea  of  defendant  Frank  Moretti;  now,  upon 
motion  of  Mark  L.  Herron,  Esq.,  Assistant  U.  S. 
Attorney,  appearing  as  counsel  for  the  Government, 
it  is  by  the  court  ordered  that  this  cause  as  to  defend- 
ant Frank  Moretti  be  and  the  same  is  hereby  dis- 
missed. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,   IN   AND   FOR   THE   SOUTH- 
ERN DISTRICT  OF  CALIFORNIA, 
SOUTHERN  DIVISION. 

United  States  of  America,         ) 

Plaintiff  ) 
vs.  )  No.  3948  Crim.  S.  D. 

) 
P.  Piazenza,  et  al.  Defendants  ) 

I,  CHAS.  N.  WILLIAMS,  Clerk  of  the  District 
Court  of  the  United  States  for  the  Southern  District 
of  California,  do  hereby  certify  the  foregoing  to  be  a 
full,  true  and  correct  copy  of  an  original  JUDGMENT 
entered  in  the  above  entitled  cause;  and  I  do  further 
certify  that  the  papers  hereto  annexed  constitute  the 
JUDGMENT  ROLL  in  said  cause. 

ATTEST  MY  HAND  AND  SEAL  of  said  Dis- 
trict Court  this  5  day  of  May  A.   D.   1922. 
[SEAL]         CHAS.  N.  WILLIAMS,  Clerk, 

BY:     Louis  J.  Somers,  Deputy  Clerk 
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[Endorsed]  : 
No.  3948  Cr.  In  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California  South- 
ern Division.  United  States  of  America,  vs.  P.  Pia- 
zena,  et  al.  JUDGMENT  ROLL.  Filed  May  5 
1922  Chas.  N.  Williams,  Clerk  By  Louis  J.  Somers, 
Deputy  Clerk.  Recorded  Min  Book  No.  43,  501;  44 
page  37. 

At  a  stated  term,  to  wit:  the  January  Term,  A.  D. 
1923  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Southern  Division 
of  the  Southern  District  of  California,  held  at  the 
court  room  thereof,  in  the  City  of  Los  Angeles,  on 
Tuesday  the  13th  day  of  March,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  twenty-three. 
PRESENT:  The  Honorable  BENJAMIN  F. 
BLEDSOE,  District  Judge. 

United  States  of  America^  ) 

Plaintiff,   ) 
vs.  )  No.  3948  Crim.  S.  D. 

) 
P.  Piacenza,  Defendant.   ) 

This  cause  coming  on  at  this  time  for  trial  of  de- 
fendant  P.  Piacenza  before  this  court  and  a  jury  to 
be  impanelled  herein;  Mack  Meader,  Esq.  and  Mark 
L.  Herron,  Esq.  Assistant  United  States  Attorneys, 
appearing  as  counsel  for  the  Government;  defendant 
being  present  in  court  with  his  attorney  A.  E.  T. 
Chapman,  Esq.;  L.  Vaillancourt  being  also  present  in 
his  official  capacity  as  stenographic  reporter  of  the 
testimony  and  proceedings,  and  counsel  for  the  respec- 
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tive  parties  having  announced  their  readiness  to  pro- 
ceed with  the  trial  of  this  cause,  it  is  by  the  court 
ordered  that  this  cause  be  proceeded  with,  and  that  a 
jury  be  impanelled  herein,  and  thereupon  the  following 
twelve  names  were  drawn  from  the  jury  box,  to  wit: 

Thomas  M.  Campbell;  Ray  R.  Thomas;  Geo.  Esmay; 
Ray  Mitchell;  Lee  Chamberlain;  Lewis  R.  McKesson; 
Henry  W.  Whitmarsh;  Chas.  P.  Curran;  Geo.  W. 
Ritchey;  Wm.  F.  Goble;  Perce  H.  Curtis;  and  Elbert 
Bell,  and  said  petit  jurors  having  been  called  and 
sworn  on  voir  dire  and  examined  by  the  court  and 
by  counsel  for  the  defendant  for  cause  and  passed 
for  cause;  and 

Lewis  R.  McKesson  having  been  peremptorily  chal- 
lenged by  counsel  for  the  defendant  and  by  the  court 
excused ; 

It  is  by  the  court  ordered  that  the  name  of  one 
more  petit  juror  be  drawn  from  the  jury  box,  said 
juryman  being  Warren  A.  Lanz  and  said  Warren  A. 
Lanz  having  been  called  and  sworn  on  voir  dire  and 
passed  for  cause  by  the  court,  it  is  by  the  court  ordered 
that  the  petit  jurors  now  in  the  box  be  sworn  in  a 
body  as  the  jury  to  try  this  cause,  said  petit  jurors  as 
sworn  being  as  follows,  to  wit: 

THE  JURY. 

1.  Thomas  M.  Campbell  7.  Henry  W.  Whitmarsh 

2.  Ray  R.  Thomas  8.  Chas.  P.  Curran 

3.  Geo.    Esmay  9.  Geo.  W.  Ritchey 

4.  Ray  Mitchell  10.  Wm.  F.  Goble 

5.  Lee  Chamberlain  11.  Perce  H.  Curtis 

6.  Warren  A.  Lanz  12.  Elbert  Bell 
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Now,  at  the  hour  of  11:12  o'clock  A.  M.  the  court 
declares  a  recess  in  this  cause  to  the  hour  of  three 
o'clock  P.  M.,  and 

At  the  hour  of  3 :40  o'clock  P.  M.  the  court  having 
reconvened  and  all  being  present  as  before;  and 

Anton  R.  Ragon  having  been  called,  sworn  and 
having  testified  in  behalf  of  the  Government;  and 

In  connection  with  his  testimony  there  having  been 
offered  and  admitted  in  evidence  on  behalf  of  the  Gov- 
ernment the  following  exhibits,  to  wit: 

U.  S.  Ex.  No.  1  -  Galvanized  iron  still  and  can 

containing  coil 
U.  S.  Ex.  No.  2  -  Small  copper  still 
U.  S.  Ex.  No.  3  -  Large  copper  still 
U.  S.  Ex.  No.  4  -  Five  gallon  bottle  containing 

liquor 
U.  S.  Ex.  No.  5  -  Large  funnel 
U.  S.  Ex.  No.  6  -  Galvanized   iron   bucket    con- 
taining hose,  etc. 
and 

Wm.  Y.  Ballinger  having  been  called,  sworn  and 
having  testified  in  behalf  of  the  Government;  and 
cross  examined  by  Attorney  Chapman  on  behalf  of  the 
defendant ;    and 

D.  J.  O'Leary  having  been  called,  sworn  and  hav- 
ing testified  on  behalf  of  the  Government  and  cross 
examined  by  said  A.  E.  T.  Chapman,  Esq.  on  behalf 
of  the  defendant;  and 

The  Government  having  rested;  and 

The  motion  of  said  A.  E.  T.  Chapman,  Esq.  for  an 
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instructed  verdict  of  not  guilty  to  the  charge  of  manu- 
facturing liquor  having  been  denied;  and  • 

P.  Piacenza  having  been  called,  sworn  and  having 
testified  in  his  own  behalf; 

At  the  hour  of  4:30  o'clock  P.  M.  the  court  declares 
a  recess  in  this  cause  to  the  hour  of  ten  o'clock  A.  M. 
March  14,  1923. 

At  a  stated  term,  to  wit:  the  January  Term,  A.  D. 
1923  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  Southern  Division  of 
the  Southern  District  of  California,  held  at  the 
court  room  thereof,  in  the  City  of  Los  Angeles  on 
Wednesday,  the  14th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  twenty- 
three. 

PRESENT:  THE  HONORABLE  BENJAMIN  F. 
BLEDSOE,  District  Judge. 


United  States  of  America, 

Plaintiff, 
vs. 


No.  3948  Crim.  S.  D. 


P.  Piacenza,  Defendant. 

This  cause  coming  on  at  this  time  for  further  trial 
of  defendant  herein  before  this  court  and  a  jury  here- 
tofore impanelled;  Mack  Meader,  Esq.,  Assistant 
United  States  Attorney,  appearing  as  counsel  for  the 
Government ;  defendant  P.  Piacenza  being  absent  from 
court,  and  his  attorney  A.  E.  T.  Chapman,  Esq.  being 
present;  J.  B.  Faulkner  being  also  present  in  his 
official  capacity  as  stenographic  reporter  of  the  testi- 
mony and  proceedings,  it  is  by  the  court  ordered  at  the 
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hour  of  ten  twenty  o'clock  A.  M.,  the  jury  being  pres- 
ent, that  a  recess  be  taken  for  ten  minutes;  and 

At  the  hour  of  ten-thirty  o'clock  A.  M.  the  court 
having  reconvened  and  all  being  present  as  before  and 
defendant  being  present,  and  counsel  for  the  respective 
parties  having  announced  their  readiness  to  proceed 
with  the  trial  of  this  cause,  it  is  by  the  court  ordered 
that  this  cause  be  proceeded  with,  and 

Defendant  having  resumed  the  witness  stand  and 
cross  examined  by  Mack  Meader,  Esq.  on  behalf  of 
the  Government,  and  re-directly  examined  by  A.  E.  T. 
Chapman,  Esq.  on  behalf  of  the  defendant  and  defend- 
ant having  been  examined  by  the  court, 

The  defendant  rests;  and 

Anton  R.  Ragon  having  been  recalled  to  the  witness 
stand  in  rebuttal  and  having  testified  on  behalf  of  the 
Government;  cross  examined  by  Attorney  Chapman 
and  examined  by  the  jurors;  and 

Wm.  Y.  Ballinger  having  been  recalled  to  the  wit- 
ness stand  and  having  testified  for  the  Government 
and  cross-examined  by  A.  E.  T.  Chapman,  Esq.,  on 
behalf  of  the  defendant  and  examined  by  the  jurors; 
and 

D.  J.  O'Leary  having  been  recalled  to  the  witness 
stand  and  having  testified  for  the  Government  and 
cross-examined  by  A.  E.  T.  Chapman,  Esq. ;  and 

The  Government  having  rested;  and 

Defendant  having  thereupon  been  recalled  to  the 
witness  stand  in  his  own  behalf;  and 

At  the  hour  of  11:30  o'clock  A.  M.  the  defendant 
having  rested  and  the  Government  having  rested;  and 
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Mack  Meader,  Esq.  having  thereupon  argued  on 
behalf  of  the   Government   to   the  jury;   and 

At  the  hour  of  11 :35  o^clock  A.  M.,  A.  E.  T.  Chap- 
man Esq.  having  argued  to  the  jury  on  behalf  of  the 
defendant;  and 

At  the  hour  of  11:45  o'clock  A.  M.  Mack  Meader, 
Esq.  having  argued  in  rebuttal  on  behalf  of  the  Gov- 
ernment to  the  jury;  and 

The  court  having  thereupon  instructed  the  jury  with 
respto  to  the  law  involved  in  this  cause,  the  defend- 
ant's instructions  refused  by  the  court  having  been 
filed  herein;  and 

At  the  hour  of  12:05  o'clock  P.  M.  BaiHff  Henry 
Yonkin  having  been  sworn  to  care  for  the  jury  during 
the  deliberation  of  their  verdict  and  the  jury  having 
thereupon  retired  to  deliberate  upon  their  verdict; 

Now,  at  the  hour  of  12:15  o'clock  P.  M.  the  jury 
return  into  court  and  are  asked  if  they  have  agreed 
upon  a  verdict,  and  the  jury  having  repHed  that  they 
have  so  agreed,  are  required  to  present  the  same,  said 
verdict  as  presented  and  read  by  the  clerk  of  the  court 
being  as  follows,  to  wit: 

IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  IN  AND  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA, 
SOUTHERN  DIVISION,  United  States  of 
America,  Plaintiff  vs.  P.  Piacenza  and  Frank 
Moretti,  Defendants,  No.  3948  Grim.  S.  D.  We, 
the  jury  in  the  above  entitled  cause,  find  the  de- 
fendant P.  Piacenza  guilty  as  charged  in  the  first 
count  of  the  Information  and  guilty  as  charged 
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in  the  second  count  of  the  Information.  Los 
Angeles,  CaHfornia,  March  14,  1923.  Ray 
Thomas,  Foreman, 
and  the  verdict  of  guilty  against  defendant  P.  Pia- 
cenza  having  been  presented  and  read  as  aforesaid,  and 
ordered  filed  and  entered  herein,  and  defendant  having 
interposed  no  legal  excuse  why  judgment  should  not  be 
pronounced  at  this  time,  the  court  pronounces  sentence 
upon  defendant  P,  Piacenza  for  the  offence  of  which 
he  stands  convicted,  namely,  violation  of  the  National 
Prohibition  Act  of  October  28,  1919,  and  it  is  the 
judgment  of  the  court  that  defendant  P.  Piacenza 
stand  committed  to  the  Orange  County  Jail  for  the 
term  and  period  of  ten  (10)  months  on  the  first  count 
and  pay  unto  the  United  States  of  America  a  fine  in 
the  sum  of  one  dollar  on  the  second  count;  and,  upon 
motion  of  said  A.  E.  T.  Chapman,  Esq.  defendant  P. 
Piacenza  is  granted  a  five  day  stay  of  execution  of 
sentence;  and  it  is  further  ordered  by  the  court  on  mo- 
tion of  Mack  Meader,  Esq.  that  the  liquor  and  appa- 
ratus seized  herein  be  turned  over  to  the  United  States 
Marshal  and  by  the  said  Marshal  be  destroyed. 
48/169-170 

You  are  instructed  that  evidence  of  circumstances 
must  all  concur  to  show  that  the  defendant  comitted 
the  crime,  and  such  circumstances  must  all  be  incon- 
sistant  with  any  other  rational  conclusion  than  that  the 
defendant  is  guilty,  and  must  exclude,  to  a  moral  cer- 
tainty, and  to  your  entire  satisfaction,  the  theory  of 
innocence;  and  if  the  circumstances  and  evidence  in 
this  case  can  by  you  be  reasonably  be  construed  con- 
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sistently  with  the  innocence  of  the  defendant,  it  is  your 
duty  so  to  construe  them  and  to  acquit  the  defendant. 
You  are  instructed: 

That  in  this  case  the  prosecution  must  prove  to  you 
beyond  a  reasonable  doubt,  two  things,  viz. : 

(1)  That  the  crime  charged  in  the  Information 
was  in  fact  committed. 

(2)  That  the  defendant  and  no  other  person  com- 
mitted the  crime  charged. 

[Endorsed]:  3948  Cr.  U.  S.  A.  -  vs.  -  P.  Pia- 
cenza,  Defendant's  instructions  refused.  FILED 
MAR  14,  1923  Chas.  N.  Williams,  Clerk,  Edmund 
L.  Smith,  Deputy. 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES    IN   AND    FOR   THE   SOUTH- 
ERN DISRICT  OF  CALIFORNIA 
SOUTHERN  DIVISION 

United  States  of  America,         ) 

Plaintiff  ) 
Vs.  )   No.3948Crim.S.  D. 

) 
P.  Piacenza  and  Frank  Moretti  ) 

) 

Defendants  ) 

We,  the  Jury  in  the  above-entitled  cause,   find  the 
defendant  P.  Piacenza  Guilty  as  charged  in  the  FIRST 
COUNT  of  the  Information  and  Guilty  as  charged  in 
the  SECOND  COUNT  of  the  Information. 
Los  Angeles,  California,  March  14th,  1923. 

Ray   Thomas, 

FOREMAN. 
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FILED  MAR  14,  1923 
Chas.  N.  Williams,  Clerk 
Edmund  L.  Smith,  Deputy. 

In  the  District  Court  of  the  United   States 
IN  AND  FOR  THE  SOUTHERN  DISTRICT  OF 

CALIFORNIA. 
SOUTHERN  Division. 

UNITED   STATES   OF 
AMERICA,  Plaintiff, 

vs.  1^  No.  3948  Crim.  S.  D. 


P.   Piacenza  Defendant  .  J 

I,  CHAS.  N.  WILLIAMS,  Clerk  of  the  United 
States  District  Court  for  the  Southern  District  of 
CaHfornia,  do  hereby  certify  the  foregoing  to  be  a 
full,  true,  and  correct  copy  of  an  original  Judgment 
entered  in  the  above-entitled  cause;  and  I  do  further 
certify  that  the  papers  hereto  annexed  constitute  the 
Judgment  Roll  in  said  cause. 

ATTEST  my  hand  and  the  seal  of  said  Dis- 
trict   Court,    this    21st    day    of    March 

A.  D.  1923 
(SEAL)  CHAS.  N.  WILLIAMS 

Clerk. 

By   B.    B.    Hansen, 

Deputy  Clerk. 
[Endorsed]  : 

No.  3948  Crim.  In  the  District  Court  of  the  United 
States  for  the  SOUTHERN  DISTRICT  of  Cali- 
fornia, Southern  Division.  United  States  of  America, 
PLAINTIFF  vs.  P.  Piacenza,  Defendant.  JUDG- 
MENT ROLL     Filed  March  21st,  1923.    CHAS.  N. 
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WILLIAMS   Clerk   By  B.   B.   Hansen  Deputy  Clerk 
Recorded  Min.  Book  No.  48  page  169 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  SOUTHERN  DIS- 
TRICT OF  CALIFORNIA. 


THE  UNITED  STATES, 

Plaintiff, 

vs. 

P.  PIACENZA, 

Defendant. 


MOTION  IN  ARREST 
OF  JUDGMENT. 


sif  ^f  sif  ^'  ^£  ^tf  ^If  ^tf  ^^  ^{c  ^f  ^f  ^f 

Now  comes,  P.  Piacenza,  the  defendant  in  the  above 

styled  and  numbered  cause,  and  against  whom  verdict 

of  guilty  was  rendered  in  said  cause  on  the  14th,  day 

of  March,   1923,  and  moves  the  Court  to  arrest  the 

judgment  against  him  and  hold  for  naught  the  verdict 

of   guilty   rendered   against   him     for    the     following 

reasons : 

I. 

Because  on  the  trial  of  this  cause  the  evidence  was 
insufficient  to  prove  the  venue,  and  the  Court  was 
without    jurisdiction   to    pronounce    the   judgement. 

IL 

Because  on  the  trial  of  the  cause  the  evidence  was 
insufficient  to  show  jurisdiction  in  this  Court  to  hear 
and  determine  this  cause. 
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The  defendant  therefore  prays  that  this  motion  be 
sustained  and  that  the  judgement  of  conviction  against 
him  be  arrested  and  held  for  naught,  and  that  he  have 
all  such  orders  as  may  be  just  or  proper  in  the  prem- 
ises, and  he  will  ever  pray. 

Theo.  Gottsdanker 


Attorney  for  Defendant. 
[Endorsed] : 
3948  Crim.    IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  IN  AND  FOR  THE  SOUTH- 
ERN     DISTRICT      OF      CALIFORNIA.      THE 
UNITED  STATES  vs.  P.  PIACENZA      MOTION 
IN  ARREST  OF  JUDGEMENT.     Reed  copy  Mar 
30  - 1923     Mack  Meader  Asst  U  S  Atty 
FILED   MAR  30   1923      CHAS.    N.    WILLIAMS, 
Clerk     By  Louis  J.    Somers   Deputy     THEODORE 
GOTTSDANKER  attorney  and  counselor  at  law^ 
311-312  Equitable  Bank  Building  Los  Angeles,  Cali- 
fornia    Phone  16002 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  SOUTHERN  DIS- 
TRICT OF  CALIFORNIA. 


) 
THE  UNITED  STATES,  ) 

) 
Plaintiff,  ) 

vs.  )     MOTION  TO  SET 

)  ASIDE  AND  VACATE 

P.  PIACENZA,  )  JUDGMENT. 

) 

Defendant.   ) 

) 
) 


Now  comes,  P.  Piacenza,  the  defendant  in  and  above 
styled  and  numbered  cause,  and  against  whom  a  ver- 
dict oiguilyu  was  rendered  in  said  Cause  on  the  14th, 
day  of  March,  1923,  amd  moves  the  Court  to  set  aside 
and  vacate  the  judgment  against  him  and  hold  for 
naught  the  verdict  of  guilty  rendered  against  him 
for  the  following  reasons : 

I. 

Because  on  the  trial  of  this  cause  the  evidence  was 
insufficient  to  prove  the  venue,  and  the  Court  was 
without  jurisdiction  to  pronounce  the  judgment. 

11. 

Because  on  the  trial  of  the  cause  the  evidence  was 
insufficient  to  show  jurisdiction  in  this  Court  to  hear 
and  determine  this  cause. 

The  defendant  therefore  prays  that  this  motion  be 
sustained  and  that  the  judgment  of  conviction  against 
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him  be  set  aside  and  vacated  and  held  for  naught,  and 
that  he  have  all  such  other  orders  as  may  be  just  and 
proper  in  the  premises,  and  he  will  ever  pray. 

Theo.    Gottsdanker 
Attorney   for   Defendant. 
[Endorsed] : 
3948  Crim.    IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  IN  AND  FOR  THE  SOUTH- 
ERN   DISTRICT    OF    CALIF.     THE    UNITED 
STATES  VS.  P.  PIACENZA     MOTION  TO  SET 
ASIDE    AND    VACATE    JUDGMENT.      Received 
Copy  Mar.  30  -  1923     Mack  Meader,  Asst  U  S  Atty 
FILED    MAR    30    1923      CHAS.    N.    WILLIAMS, 
Clerk    Louis  J  Somers   Deputy 

THEODORE  GOTTSDANKER  attorney  and 
COUNSELOR  AT  LAW  311  -912  Equitable  Bank  Building 
Los   Angeles,    California      Phone    16002 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  SOUTHERN  DIS- 
TRICT   OF    CALIFORNIA 
SOUTHERN  DIVISION. 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

P.   PIACENZA, 

Defendant. 
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NOTICE  OF  HEARING  OF  MOTIONS 
TO  SET  ASIDE  AND  IN  ARREST  OF 
JUDGEMENT. 


To  Joseph  Burk,  U.  S.  Attorney  and  Mack  Meader 
Ass't  U.  S.  Attorney  and  to  the  above  named 
Plaintiff: 

You  and  each  of  you  will  please  take  notice  that  the 
defendant  will  on  the  9th  day  of  April,  1923  at  the 
hour  of  2  P.  M.  or  as  soon  thereafter  as  this  matter 
can  be  heard  by  the  Court,  move  the  Honorable  Court 
in  the  Depart^ment  presided  by  the  Hon.  Benjamin  F. 
Bledsoe  for  an  order  to  vacate  and  set  aside  the 
judgment  and  the  sentence  against  the  defendant 
previously  entered  and  to  arrest  said  judgement. 

The  said   motions  will   be   based  upon  the  records 

and  files  in  the  case  and  upon  the  grounds  as  set  out 

in  the  written  motion  which  has  been  previously  been 

served  upon  you  and  filed  with  this  Court. 

Theo  Gottsdanker 
Attorney   for  Defendant 

[Endorsed]  :     No.  3948  Criminal 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  SOUTHERN  DISTRICT  OF 
CALIFORNIA         SOUTHERN     DIVIS.  THE 

UNITED  STATES  VS.  P.  PIACENZA  NOTICE 
OF  MOTIONS.  Reed  Copy  Mack  Meader  Asst 
U  S  Atty  FILED  APR  2  -  1923  CHAS  N.  WIL- 
LIAMS, Clerk  By  Chas.  V.  Rude  Deputy  THEO- 
DORE GOTTSDANKER  attorney  and  counselor 
AT  LAW  311-312  Equitable  Bank  Building  Los  An- 
geles, California     Phone  16002 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,     FOR     THE      SOUTHERN 

DISTRICT  OF  CALIFORNIA, 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

P.   PIACENZA, 

Defendant. 


STIPULATION  EXTENDING  TIME 
TO  FILE  AND  SETTLE  BILL  OF  EX- 
CEPTIONS AND  ORDER  THEREON. 


It  is  hereby  agreed  and  stipulated  by  and  between 
the  above  parties  to  the  within  entitled  cause  thru  their 
respective  counsel,  that  the  defendant  may  have  the 
time  in  which  to  file  and  settle  the  bill  of  exceptions, 
of  the  exceptions  taken  to  the  order  of  the  Court  in 
denying  his  motions  to  vacate  the  judgment  and  ver- 
dict in  the  cause  and  in  denying  the  motion  in  arrest 
of  the  judgment,  enlarged  up  to  and  including  the 
17th.  day  of  May,  1923. 

Mack  Meader 

Attorney  for  Plaintiff. 
Theo   Gottsdanker 
Attorney  for  Defendant. 

Upon  the  fihng  of  the  above  stipulation,  it  is  hereby 
ordered  that  the  defendant  may  have  his  time  in  which 
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to  prepare  and  serve  the  bill  of  exceptions  to  the  ex- 
ceptions taken  to  the  oder  of  the  Court  denying  de- 
fendant's motions  to  vacate  and  set  aside  the  judgment 
of  the  Court  and  the  verdict  and  in  arrest  of  the  judg- 
ment in  the  above  entitled  caue,  eblarged  up  to  and 
an  including  April  24,  1923. 

Bledsoe 
Judge  of  U.  S.  District  Court. 
[Endorsed]  : 
No  3948  Criminal    IN  THE  DISTRICT  COURT  OF 
THE   UNITED    STATES   FOR   THE    SOTHERN" 
DISTRICT  OF  CALIFORNIA     SOUTHERN  DI- 
VISION      UNITED     STATES     OF     AMERICA 
Plaintiff  vs.  p.  Piacenza  Defendant     STIPULATION 
FILED  APR  17  1923    CHAS.  N.  WILLIAMS  Clerk 
By  Chas.  V.  Rude    Deputy     THEODORE  GOTTS- 

D ANKER    ATTORNEY    AND    COUNSELOR    AT    LAW    311- 

312  Equitable  Bank  Building  Los  Angeles,  California 
Phone  16002 
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P.  Placenta  vs. 


IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  SOUTHERN  DIS- 
TRICT    OF     CALIFORNIA 
SOUTHERN  DIVISION. 


THE  UNITED  STATES  OF 
AMERICA, 


Plaintiff, 


vs. 


P.  PIACENZA, 


Defendant. 


BILL  OF  EXCEPTIONS  TO  ORDERS 
DENYING  MOTIONS  IN  ARREST  OF 
JUDGMENT  AND  TO  VACATE  AND 
SET  ASIDE  JUDGMENT. 


Be  it  known,  that  on  the  9th.  of  April,  1923  the 
motion  of  the  defendant  P.  Piacenza  in  arrest  of  the 
judgment  having  been  denied  and  the  said  defendant 
excepted  to  the  order  of  the  Court  in  denying  said 
motion,  and  the  defendant's  exception  to  the  ruling 
and  the  decision  of  the  court  on  said  motion  is  hereby 
duly  allowed,  and  this  bill  of  exceptions  settled  and 
allowed. 

Be  it  further  known,  that  on  the  said  9th.  day  of 
April,  1923  the  motion  of  the  defendant,  P.  Piacenza 
to  vacate  and  set  aside  the  judgment  and  verdict  hav- 
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ing  been  denied  and  the  said  defendant  excepted  to  the 
order  of  the  Court  in  denying  said  motion,  and  de- 
fendant's exception  to  the  ruling  and  the  decision  of 
the  court  on  said  motion  is  hereby  duly  allowed,  and 
this  bill  of  exceptions  settled  and  allowed.  The  ruling 
of  the  Court  in  so  denying  said  motion  was  based 
upon  the  ground  that  the  matter  could  not  be  raised 
in  such  fashion  and  that  the  question  of  Venue  was 
substantially  proven  at  the  trial.  B.  F.  B.  OK 
Header 

Done  in  open  court  this  23rd  day  of  April,   1923. 

Bledsoe 
Judge. 
[Endorsed]  : 

No.  3948  Criminal  IN  THE  DISTRICT  COURT 
OF  THE  UNITED  STATES  FOR  THE  SOUTH- 
ERN DISTRICT  OF  CALIFORNIA  SOUTHERN 
DIVISION  UNITED  STATES,  Plaintiff,  vs.  P. 
PIACENZA,  Defendant.  Settled  BILL  OF  EX- 
CEPTIONS Reed  Copy  Apr.  23-1923  Mack 
Meader  Asst  U.  S  Atty  FILED  APR  23  1923 
CHAS.  N.  WILLIAMS,  Clerk  By  Chas.  V.  Rude 
Deputy 

THEODORE  GOTTSDANKER  attorney  and 
COUNSELOR  AT  LAW  311-312  Equitable  Bank  Build- 
ing Los  Angeles,  California    Phone  16002 
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{Testimony  of  Antone  R>  Ragon.) 

LOS  ANGELES,  CALIF.,  TUESDAY,  MARCH 
13,  1923;  3:30  P.  M. 

(Jury  impaneled  and  sworn.) 

ANTONE  R.  RAGON,  called  as  a  witness  on  be- 
half of  the  Government,  being  first  duly  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION. 

Q     BY  THE  CLERK:     What  is  your  name? 

A     Antone  R.  Ragon 

Q     BYMRMEADER:    What  is  your  occupation? 

A     Investigator,  District  Attorney's  office. 

Q     Are  you  a  special  deputy  sheriff? 

A     Yes  sir. 

Q  Were  you  such  about  the  29th  of  November, 
1921? 

A     Yes  sir. 

Q  Do  you  know  the  premises  here?  Withdraw 
that.  Do  you  know  the  defendant  in  this  case  Mr.  Pia- 
cenza  ? 

A     I  saw  him. 

Q  Did  you  see  him  on  or  about  the  29th  day  of 
November,   1921? 

A     Yes  sir. 

Q     Did  you  see  him  in  Belvedere? 

A     Yes  sir. 

Q     On  Riverside  street? 

A     Yes  sir. 

Q     Now,  who  was  with  you  at  the  time,  Mr.  Ragon  ? 

A     Mr  Ballinger. 
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{Testimony  of  Antone  R.  Ragon.) 

Q     Constable  of  Belvedere? 

A     Yes  sir. 

Q  Just  tell  the  jury  what  occurred  the  first  time — 
Withdraw  that.  Was  there  anyone  else  with  you  be- 
sides Mr  Ballinger? 

A     When  I  first  saw  him,  no. 

O  Now,  when  you  first  saw  him  where  was  he  and 
what  was  he  doing,  and  what  was  said  or  done,  if 
anything  ? 

A  Why,  he  just  got  home.  He  had  been  out  in 
his  machine  and  had  just  got  home.  Me  and  Mr  Bal- 
linger was  waiting  for  Mr  O'Leary  to  come,  and  we 
told  him-- 

Q  That  was  at  the  premises  on  Riverside  street, 
Belvedere? 

A     Yes  sir. 

Q  Let  me  ask  you,  had  you  ever  been  around  those 
premises  before  that  occasion? 

MR.  CHAPMAN:  Object  to  that  as  incompetent, 
irrelevant,  immaterial;  not  within  the  issues  of  the 
case;  no  proper  foundation  laid. 

THE  COURT:     Overruled. 

Q     BY  MR  MEADER:     Just  answer  the  question. 

A     Why,  yes,  I  had  driven  by  there  several  times. 

Q  Now,  do  you  know  whether  or  not  on  or  about 
the  29th  day  of  November,  1921,  there  was  a  search 
warrant  issued  for  the  premises? 

MR.  CHAPMAN:  Object  to  that  as  not  being  the 
best  evidence. 

THE  COURT :     Overruled. 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES,  FOR  THE  SOUTHERN  DIS- 
TRICT    OF     CALIFORNIA 
SOUTHERN  DIVISION. 


UNITED   STATES  OF 
AMERICA, 

Plaintiff, 
vs. 


P.  PIACENZA, 


Defendant. 


ASSIGNMENT 
OF  ERRORS. 


And  now  comes  P.  Piacenza,  the  plaintiff  in  error 
and  in  connection  with  his  petition  for  a  writ  of  error 
says  that  in  the  record,  proceedings,  and  judgment 
aforesaid,  error  has  intervened  to  his  prejudice,  to  wit: 

First:  The  Honorable  Benjamin  F.  Bledsoe,  Judge 
of  the  District  Court  of  the  United  States,  erred  in 
denying  the  defendant's  motion  to  direct  the  jury  to 
find  the  defendant  not  guilty  on  the  second  count  of 
the  information. 

Second:  The  Court  erred  in  not  directing  the  jury 
at  the  close  of  the  Government's  case  to  find  the  de- 
fendant not  guilty. 

Third:  The  Court  erred  in  not  directing  the  jury 
to  find  the  defendant  not  guilty  at  the  close  of  the 
whole  case. 

Fourth:  The  verdict  of  the  jury  is  not  supprted  by 
any  competent  evidence  in  the  record. 
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Fifth:  The  Court  erred  in  entering  the  judgement 
upon  the  verdict  in  this  case. 

Sixth:  The  Court  erred  in  overruling  and  denying 
the  motion  of  the  defendant  in  arrest  of  judgment. 

Seventh:  The  Court  erred  in  overruling  and  deny- 
ing the  motion  of  the  defendant  to  set  aside  and  vacate 
the  judgment  entered  aginst  him 

Eight:  The  judgment  of  the  Court  is  contrary  to 
law. 

Wherefore  said  plaintiff  in  error  prays  that  the  said 
judgment  of  the  District  Court  may  be  reversed  and 
held  for  naught. 

Theo   Gottsdanker 
Attorney   for   Petitioner. 

[Endorsed] : 
No.  3948  Criminal  IN  THE  DISTRICT  COURT 
OF  THE  UNITED  STATES  FOR  THE  SOUTH- 
ERN DISTRICT  OF  CALIFORNIA  SOUTHERN 
DIVISION.  UNITED  STATES  OF  AMERICA 
Plaintiff  vs.  P.  PIACENZA  Defendant.  ASSIGN- 
MENT OF  ERRORS  Reed  Copy  April  11th  1923 
Mack  Meader.  FILED  APR  11  1923  CHAS.  N. 
WILLIAMS,  Clerk  By  Louis  J.  Somers  Deputy 
THEODORE  GOTTSDANKER  attorney  and 
COUNSELOR  AT  LAW  311  -312  Equitable  Bank  Building 
Los  Angeles,  California     Phone  16002 
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P.  Piacenza  vs. 


IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  SOUTHERN  DIS- 
TRICT    OF     CALIFORNIA 
SOUTHERN  DIVISION. 


UNITED  STATES  OF 
AMERICA, 

Plaintiff, 


vs. 


P.  PIACENZA, 


Defendant. 


PETITION  FOR 


WRIT  OF  ERROR. 


To  the  Honorable  Benjamin  F.  Bledsoe,  Judge  of 
the  District  Court  of  the  United  States,  for  the  South- 
ern   District   of    Califfornia,    Southern   Division: 

And  now  comes  P.  Piacenza,  the  defendant  in  the 
above  entitled  cause,  and  feeling  himself  aggrieved  by 
the  verdict  of  the  jury  and  the  judgement  of  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  Dis- 
trict of  California,  Southern  Division  entered  on  the 
14th.  day  of  March,  1923,  hereby  petitions  for  an 
order  allowing  him  said  defendant  to  prosecute  a  writ 
of  error  from  the  United  States  Circuit  Court  of  Ap- 
peals of  the  Ninth  Circuit  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
Southern  Division;  that  said  writ  of  error  may  be 
made  a  supersedeas  and  that  your  petitioner  be  re- 
leased on  bail  in  an  amount  to  be  fixed  by  the  judge 
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thereof,  pending  the  final  disposition  of  said  writ  of 
error.    Assignment  of  errors  is  filed  with  this  petition. 

P.  Piacenza 
By  Theodore  Gottsdanker 

His  Attorney. 
[Endorsed]  : 

No  3948  Criminal.  IN  THE  DISTRICT  COURT 
OF  THE  UNITED  STATES  FOR  THE  SOUTH- 
ERN DISTRICT  OF  CALIFORNIA  SOUTHERN 
DIVISION  UNITED  STATES  OF  AMERICA, 
Plaintiff,  vs.  P.  PIACENZA,  Defendant.  PETITION 
FOR  WRIT  OF  ERROR.  Reed  Copy  Apr  11-1923 
Mack  Meader  FILED  APR  -  1923  CHAS.  N.  WIL- 
LIAMS, Clerk  By  Louis  J  Somers  Deputy 

THEODORE  GOTTSDANGER  attorney  and 
COUNSELOR  AT  LAW  311-312  Equitable  Bank  Building 
Los  Angeles,  California     Phone  16002 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  FOR  THE  SOUTHERN  DISTRICT 

OF  CALIFORNIA,  SOUTHERN  DIVISION. 

UNITED  STATES  ) 

OF  AMERICA,  ) ORDER  ALLOWING 

Plaintiff,  )     WRIT  OF  ERROR 

vs.  )  AND  ADMITTING 
P.  PIACENZA,  )  DEFENDANT  TO 

Defendant.     )  BAIL. 


Let  a  Writ  of  Error  issue  from  the  United 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  to  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Southern  Division  as  prayed  for  in  the 


36  P.  Placenta  vs, 

petition  of  the  said  defendant,  P.  Piacenza;  and  that  a 
citation  be  issued  to  the  defendant  in  error. 

And  it  now  appearing  that  a  citation  has  been  served 
in  the  cause,  it  is  now  ordered  that  the  writ  of  error, 
allowed  as  above  stated,  operate  as  a  supersedeas,  and 
the  defendant  be  admitted  to  bail,  upon  furnishing  a 
bond  in  the  penal  sum  of  Five  Thousand  Dollars  con- 
ditioned according  to  law  to  be  approved  by  me,  and 
that  the  cost  bond  is  hereby  fixed  in  the  sum  of  Two 
hundred  Fifty  Dollars. 

Bledsoe 

Judge. 
[Endorsed]  : 

No  3948  Criminal  IN  THE  DISTRICT  COURT 
OF  THE  UNITED  STATES  FOR  THE  SOUTH- 
ERN DISTRICT  OF  CALIFORNIA  SOUTHERN 
DIVISION.  UNITED  STATES  OF  AMERICA 
Plaintiff  vs.  P.  PIACENZA,  Defendant.  ORDER 
ALLOWING  WRIT  OF  ERROR,  etc.  Reed  Copy 
Mack  Meader  Apr.  11-1923  FILED  APR  11  1923 
CHAS.  N.  WILLIAMS,  Clerk  By  Chas.  V.  Rude 
Deputy  THEODORE  GOTTSDANKER  attorney 
AND  COUNSELOR  AT  LAW  311-312  Equitable  Bank  Build- 
ing Los  Angeles,  California     Phone  16002 
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IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  SOUTHERN  DISTRICT  OF  CALI- 
FORNIA, SOUTHERN  DIVISION. 

THE  UNITED  STATES  ) 

OF  AMERICA,  ) 

Plaintiff,  )   BAIL  BOND  AND 

vs.  )BOND  FOR  COSTS. 

P.  PIACENZA,  ) 

Defendants.  ) 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  I,  P.  Piacenza  of  the  County  of  Los  Angeles, 
State  of  California,  as  principal,  and  Pablo  Soto,  and 
Albert  Borzicchi  and  Veneranda  Borzicchi,  his  wife  all 
of  the  County  of  Los  Angeles  State  of  California 
as  sureties,  are  held  and  firmly  bound  unto  the  United 
States  of  America  in  the  full  and  just  sum  of  Five 
Thousand  Two  Hundred  Fifty  Dollars  ($5,250.00)  to 
be  paid  to  the  United  States  of  America,  to  which  pay- 
ment well  and  truly  we  bind  ourselves,  our  heirs, 
executors  and  administrators  jointly  and  severally  by 
these  presents. 

Sealed  with  our  seals  and  dated  this ....  day  of 
April,   1923. 

Whereas,  Lately  on  the  14th  day  of  March,  1923 
at  the  January  Term  of  1923  of  the  District  Court 
of  the  Southern  Division  of  California,  Southern  Dis- 
trict, in  a  cause  pending  in  said  Court,  between  the 
United  States  of  America,  Plaintiff,  and  P.  Piacenza, 
Defendant,  a  judgment  and  sentence  was  rendered 
against  said  P.  Piacenza,  and  said  P.  Piacenza  ob- 
tained a  writ  of  Error  from  the  United  States  Circuit 
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Court  of  Appeals  for  the  Ninth  Circuit  to  the  said 
United  States  District  Court  to  reverse  the  judgment 
and  sentence  in  the  aforesaid  suit,  and  a  citation  di- 
rected to  the  said  United  States  of  America,  citing 
and  admonishing  the  United  States  of  America  to  be 
an  appear  in  the  said  Court  thirty  days  from  the 
date  thereof,  which  citation  has  been  fully  served. 

Now  the  condition  of  said  obligation  is  such,  that 
if  the  said  P.  Piacenza  shall  appear  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
when  said  cause  is  reached  for  argument  or  when 
required  by  law  or  rule  of  said  Court,  and  from 
day  to  day  thereafter  in  said  Court  until  said  cause 
shall  be  finally  disposed  of,  and  shall  abide  by  and 
obey  the  judgment  and  all  orders  made  by  the  said 
Court  of  Appeals  in  said  cause,  and  shall  surrender 
himself  in  execution  of  the  judgment  and  sentence 
appealed  from  as  said  Court  may  direct  and  shall  fur- 
ther pay  all  of  the  costs  of  the  clerk  for  preparing 
the  record  as  provided  by  law  up  to  and  not  exceeding 
the  sum  of  two  hundred  fifty  Dollars,  if  the  sentence 
and  judgment  against  him  shall  be  affirmed,  and  if  he 
shall  appear  for  trial  in  the  District  Court  and  abide 
by  and  obey  all  orders  of  said  Court,  provided  the 
judgment  and  sentence  against  him  shall  be  reversed 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force,  virtue  and 
effect. 

It  is  also  the  condition  of  the  above  bond  that  the 
defendant  will  pay  all  or  any  costs  of  the  Clerk  not 
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to  exceed  the  sum  of  Two  hundred  fifty  dollars  in 
either  case  whether  the  judgment  and  sentence  ap- 
pealed from  is  affirmed  or  reversed  by  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

P.  Piacenza 


Pablo  Soto 


Albert   Borzicchi 
Veneranda   Borzicchi 

SOUTHERN  DISTRICT  OF  CALIFORNIA,  SS. 
Pablo  Soto  and  Albert  Borzicchi  and  Veneranda 
Borzicchi  being  duly  sworn,  each  for  himself  deposes 
and  says  that  he  is  a  householder  is  said  District  and 
is  worth  the  sum  of  Five  Thousand  Two  Hundred 
Fifty  Dollars  of  property  exempt  from  execution-  and 
over  and  above  all  debts  and  liabilities. 
(Seal)  Pablo  Soto 

Albert  Borzicchi 
Veneranda   Borzicchi 
Subscribed  and  sworn  to  before  me  20  day  of  April, 
1923 

Chas  N  Williams  Clerk 
By  Louis  J  Somers  deputy 
Examined  and   recommended   for  approval  as  pro- 
vided in  Rule  29. 

Theo  Gottsdanker 

ATTORNEY 
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The  form  of  the  foregoing  Bond  and  the  sufficiency 
of  the  sureties   thereto  is  hereby  approved. 

Wm  P  James 

Judge 

Dated:  21  day  of  April,  1923. 

Approved  as  to  form 

R  B  Camarillo  Asst  U.  S.  Atty. 
[Endorsed] : 

No.  3948  Criminal 

IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  IN  AND  FOR  THE  SOUTHERN  DIS- 
TRICT OF  CALIFORNIA  SOUTHERN  DIVIS- 
ION 

THE  UNITED  STATES  vs.  P.  PIACENZA 
BOND  on  appeal  &  for  costs 

FILED  APR  21  1923  CHAS.  N.  WILLIAMS, 
Clerk  By  Chas.  V.   Rude  Deputy 

THEODORE  GOTTSDANKER  attorney  and 
COUNSELOR  AT  LAW  311-312  Equitable  Bank  Building 
Los   Angeles,   California     Phone    16002 
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UNITED   STATES  OF  AMERICA 


District  Court  of  the  United  States 
SOUTHERN  DISTRICT  OF  CALIFORNIA 


United  States  of  ]  Clerk's  Office 

America  (  Criminal 

vs.  [      No.  3948 


P.  Piacenza  J     PRECIPE 

TO  THE  CLERK  OF  SAID  COURT: 

Sir: 

Please  issue  Judgment  Roll,  Defendant's  Notice  of 
Motions  Defendant's  Motion  to  set  aside  and  vacate 
Judgment  Defendant's  Motion  in  Arrest  of  Judgment 
Order  Allowing  Writ  of  Error  Assignment  of  Errors 
Petition  for  Writ  of  Error  Stipulation  Extending 
Time  to  file  and  settle  Bill  of  Exceptions.  Bill  of  Ex- 
ceptions, Writ  of  Error  Transcription  from  Reporter's 
Transcript  Pages  1  to  2  inclusive.  Citation  Bail  Bond 
&  Cost  Bond 

Theo  Gottsdanker 
Atty  for  Defendant. 
[Endorsed]  : 

Criminal  No.  3948  U.  S.  District  Court  southern 
DISTRICT  OF  CALIFORNIA  United  States  vs.  P.  Piacenza 
PRECIPE 

FILED  MAY  14,  1923  CHAS.  N.  WILLIAMS, 
Clerk,  B  B  Hansen  Deputy 
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P.  Piacenza  vs. 


IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES,  FOR  THE  SOUTHERN  DIS-^ 

TRICT     OF     CALIFORNIA 

SOUTHERN  DIVISION. 


UNITED   STATES  OF 
AMERICA, 

Plaintiff, 
vs. 


P.  PIACENZA, 


Defendant. 


CLERK'S 
CERTIFICATE. 


I,  CHAS.  N.  WILLIAMS,  Clerk  of  the  United 
States  District  Court  for  the  Southern  Dstrict  of 
California,  do  hereby  certify  the  foregoing  volume 
containing  41  pages,  num  bered  from  1  to  41  in- 
clusive, to  be  the  Transcript  of  Record  on  Writ  of 
Error  in  the  above  entitled  cause,  as  printed  by  plain- 
tiff in  error  and  presented  to  me  for  comparison  and 
certification,  and  that  the  same  has  been  compared 
and  corrected  by  me  and  contains  a  full,  true  and 
correct  copy  of  the  judgment  roll,  notice  of  motions, 
motion  to  set  aside  and  vacate  judgment,  motion  in 
arrest  of  judgment,  order  allowing  writ  of  error,  as- 
signment of  errors,  petition  for  writ  of  error,  stipu- 
lation extending  time  to  file  and  settle  bill  of  excep- 
tions, bill  of  exceptions,  writ  of  error,  citation,  bond, 
transcription  from  reporter's  transcript  pages  1  and 
2  inclusive  and  praecipe. 
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I  DO  FURTHER  CERTIFY  that  the  fees  of  the 
Clerk    for    comparing,    correcting  and  certifying  the 

foregoing  Record  on  writ  of  error  amount  to 

and  that  said  amount  has  been  paid  me  by  the  plain- 
tiff in  error  herein. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  the  Seal  of  the  Dis- 
trict Court  of  the  United  States  of  America, 
in  and  for  the  Southern  District  of  Cali- 
fornia,  Southern  Division,  this day  of 

May,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Twenty-three,  and  of 
our  Independence  the  One  Hundred  and 
Forty-seventh. 

CHAS.   N.  WILLIAMS, 
Clerk  of  the  District  Court  of  the 
United  States  of  America,  in  and 
for  the  Southern  District  of  Cali- 
fornia. 

By 

Deputy. 


No.  4041. 

IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH  CIRCUIT. 


P.  Piacenza, 

Plaintiff  in  Error, 

vs. 
United  States  of  America, 

Defendant  in  Error 


BRIEF  OF  PLAINTIFF  IN  ERROR, 


Theodore  Gottsdanker^ 
Attorney  for  Plaintiff  in  Error. 


Parker,  Stone  &  Baird  Co.,  Law  Printers,  232  New  High  St.,  Los  Angeles. 


No.  4041. 

IN  THE 

United  States 


Circuit  Court  of  Appeals, 

FOR  THE  NINTH   CIRCUIT. 


P.  Piacenza, 

Plaintiff  in  Error, 

vs. 
United  States  of  America, 

Defendant  in  Error 

BRIEF  OF  PLAINTIFF  IN  ERROR. 

P.  Piacenza,  plaintiff  in  error  herein  was  accused 
by  the  United  States  attorney  for  the  Southern  Dis- 
trict of  California  as  follows  [Tr.  of  Record,  pp.  5, 
6  and  7] ; 

'Torm  No.  689. 

In  the  DISTRICT  Court  of  the  United  States,  For 

the  SOUTHERN   District  of  CALIFORNIA 

SOUTHERN  DIVISION 

THE  UNITED  STATES 

vs. 

P.  PIACENZA  and  FRANK  MORETTI, 

INFORMATION.  VIOLATING  SECTION  21  & 
25  Title  II  of  the  National  Prohibition  Act  of  October 
28,  1919 
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UNITED  STATES  OF  AMERICA,      ] 

>.  ss  .* 
SOUTHERN  District  of  CALIFORNIA 

Be  it  Remembered,  That  JOSEPH  C.  BURKE 
the  Attorney  of  the  United  States  for  the  Southern 
District  of  California  who  prosecutes  in  behalf  and 
with  the  authority  of  the  United  States,  comes  here 
in  person  into  Court  at  this  January  Term  thereof, 
and  for  the  United  States  gives  the  Court  to  under- 
stand and  be  informed  that  one  P.  PIACENZA  and 
FRANK  MORETTI,  whose  full  and  true  names  are 
other  than  as  herein  stated,  are  to  affiant  unknown, 
late  of  the  Southern  Division  of  the  Southern  District 
of  California,  heretofore,  to  wit:  on  or  about  the  29th 
day  of  November,  1921,  at  Belvidere,  County  of  Los 
Angeles,  within  said  division  and  district,  and  within 
the  jurisdiction  of  the  United  States  and  this  Hon- 
orable Court,  did  knowingly,  wilfully  and  unlawfully 
maintain  a  common  nuisance,  to-wit:  a  room,  building 
and  place  on  Riverside  Street,  Belvidere,  County  of 
Los  Angeles,  where  intoxicating  liquors  then  and  there 
containing  alcohol  in  excess  of  one  half  of  one  percent 
by  volume,  were  manufactured,  kept,  sold  and  bartered 
for  beverage  purposes;  in  violation  of  Section  21,  Title 
II  of  the  National  Prohibition  Act  of  October  28, 
1919. 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dignity 
of  the  said  United   States. 

SECOND    COUNT. 

And  the  said  Joseph  C.  Burke,  who  prosecutes  for 
the  United  States  as  aforesaid,  does  further  give  the 
Court  to  understand  and  be  informed: 

That  P.  PIACENZA  and  FRANK  MORETTI, 
whose  full  and  true  names  are  other  than  as  herein 
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stated,  to  affiant  unknown,  late  of  the  Southern  Di- 
vision of  the  Southern  District  of  California,  hereto- 
fore, to  wit:  on  or  about  the  29th  day  of  November, 
1921,  at  Belvidere,  County  of  Los  Angeles,  within  said 
division  and  district,  and  within  the  jurisdiction  of 
the  United  States  and  this  Honorable  Court,  did  know- 
ingly, wilfully  and  unlawfully  have  in  their  possession 
certain  property  and  apparatus  designed  for  the  manu- 
facture of  intoxicating  liquor  for  beverage  purposes 
containing  alcohol  in  excess  of  one  half  of  one  per- 
cent, to  wit:  two  stills,  50  gallons  mash  destroyed,  five 
gallons  moonshine  and  tools;  in  violation  of  Section 
25,  Title  II  of  the  National  Prohibition  Act  of  October 
28,    1919. 

contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of 
the  United   States  of  America. 

Whereupon,  the  said  United  States  Attorney  for 
the  District  aforesaid  prays  the  consideration  of  this 
Court  here  in  the  premises,  and  that  due  process  of 
law  may  be  awarded  against  the  said  P.  PIACENZA 
and  FRANK  MORETTI  defendants,  in  this  behalf 
to  make  their  answer  to  the  United  States  touching 
and  concerning  the  premises. 

Dated  at  Los  Angeles,  this  29th  day  of  March,  A.  D. 
1922. 

Joseph  C.  Burke 
United  States  Attorney  for  the  Southern  District  of 
CaHfornia 

Mark  L.  Herron 
Assistant  United  States  Attorney.'' 

He  was  tried  by  a  jury  and  found  guilty  as  charged 
on  both  counts.  From  these  verdicts,  the  judgment 
of  the  court  and  from  its  order  denying  his  motions 
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in  arrest  of  judgment  and  to  set  aside  and  vacate 
the  judgment  the  plaintiff  in  error  prosecutes  this  writ 
of  error.     [Tr.  of  Record,  pp.  21,  22,  23,  24  and  25.] 

STATEMENT. 

There  is  only  one  point  which  the  plaintiff  in  error 
raises.  That  point  is:  That  there  is  not  sufficient 
quantum  of  proof  produced  necessary  to  establish 
the  venue. 

The  only  evidence  introduced  upon  this  point  by 
the  Government  is  the  testimony  of  Antonio  R.  Ragon 
who  testified  as  follows  [Tr.  of  Record,  pp.  30  and  31] : 
^\Testimony  of  Antone  R.  Ragon.) 

LOS  ANGELES,  CALIF.,  TUESDAY,  MARCH 
13,   1923;  3:30  P.  M. 

(Jury  impaneled  and  sworn.) 

ANTONE  R.  RAGON,  called  as  a  witness  on  be- 
half of  the  Government,  being  first  duly  sworn,  testi- 
fied as  follows: 

DIRECT  EXAMINATION. 

Q     BY  THE  CLERK:     What  is  your  name? 

A     Antone  R.  Ragon 

Q     BY  MR  MEADER:     What  is  your  occupation? 

A     Investigator,   District  Attorney's  office. 

Q     Are  you  a  special  deputy   sheriff? 

A     Yes  sir. 

Q     Were  you   such  about  the  29th   of   November, 

1921? 

A     Yes  sir. 

Q  Do  you  know  the  premises  here?  Withdraw 
that.  Do  you  know  the  defendant  in  this  case  Mr.  Pia- 
cenza? 

A     I  saw  him.  ' 
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Q  Did  you  see  him  on  or  about  the  29th  day  of 
November,   1921? 

A     Yes    sir. 

Q     Did  you  see  him  in  Belvedere? 

A     Yes  sir. 

Q     On  Riverside  street? 

A     Yes  sir. 

Q     Now,  who  was  with  you  at  the  time,  Mr.  Ragon? 

A     Mr.  Ballinger. 

Q     Constable  of  Belvedere? 

A     Yes  sir. 

Q  Just  tell  the  jury  what  occurred  the  first  time — 
Withdraw  that.  Was  there  anyone  else  with  you  be- 
sides Mr.  Ballinger? 

A     When  I  first  saw  him,  no. 

Q  Now,  when  you  first  saw  him  where  was  he  and 
what  was  he  doing,  and  what  was  said  or  done,  if 
anything? 

A  Why,  he  just  got  home.  He  had  been  out  in 
his  machine  and  had  just  got  home.  Me  and  Mr.  Bal- 
linger was  waiting  for  Mr  O'Leary  to  come,  and  we 
told  him — 

Q'  That  was  at  the  premises  on  Riverside  street, 
Belvedere  ? 

A     Yes  sir. 

Q  Let  me  ask  you,  had  you  ever  been  around 
those  premises  before  that  occasion? 

MR.  CHAPMAN:  Object  to  that  as  incompetent, 
irrelevant,  immaterial;  not  within  the  issues  of  the 
case;  no  proper  foundation  laid. 

THE  COURT:     Overruled. 

Q     BY  MR.  MEADER:    Just  answer  the  question. 

A     Why,  yes,  I  had  driven  by  there  several  times. 

Q  Now,  do  you  know  whether  or  not  on  or  about 
the  29th  day  of  November,  1921,  there  was  a  search 
warrant  issued   for  the  premises? 
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MR.  CHAPMAN:     Object  to  that  as  not  being  the 
best  evidence. 
THE  COURT:     Overruled. 

This  is  the  only  testimony  either  direct  or  circum- 
stantial vv^hich  the  Government  introduced  to  establish 
the  venue,  and  which  we  urge  is  certainly  not  sufficient. 

According  to  this  testimony  the  crime  occurred  at 
a  place  called  Belvedere  on  Riverside  street.  [Tr. 
of  Record,  pp.  30  and  31.]  There  is  not  a  scintilla 
of  evidence  to  show  where  Belvedere  is,  whether 
it  is  in  California  or  in  what  county. 

The  information  alleges  [Rec.  of  Tr.,  pp.  5  and  6] 
that:  ''on  or  about  the  29th  day  of  November,  1921, 
at  Belvedere,  county  of  Los  Angeles,  within  said  di- 
vision and  district  and  within  the  jurisdiction  of  the 
United  States  and  this  Honorable  Court,  did  know- 
ingly, wilfully  and  unlawfully  maintain  a  common 
nuisance  to-wit,  a  room,  building  and  place  on  River- 
side street,  Belvidere,  county  of  Los  Angeles,  etc." 
In  the  second  count  practically  the  same  allegation  is 
found  as  to  venue. 

The  plaintiff  in  error  respectfully  submits  that  there 
is  no  proof  to  sustain  the  above  allegation.  There  is 
no  evidence  to  show  that  Belvedere  is  in  Los  Angeles 
county  or  within  the  division  and  district  of  the  court. 
On  this  point  we  desire  to  call  the  court's  attention 
that  there  is  in  fact  a  Belvedere  in  Marin  county. 
(The  New  Reference  Atlas  of  the  World,  published 
by  Hammond  &  Co.,  New  York,  1923,  pages  88  and 
89, ) 
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The  United  States  Constitution  provides  as  follows: 

*'In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  speedy  and  public  trial,  by  an 
impartial  jury  of  the  state  and  district  wherein 
the  crime  shall  have  been  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by 
law.     *     *     *" 

6th  Amend,  to  U.  S.  Constitution, 

The  plaintiff  in  error  respectfully  calls  the  attention 
of  this  Honorable  Court  to  the  case  of  Moran  v.  U.  S., 
264  Fed.  768,  which  by  the  way  is  also  a  liquor  case, 
in  which  the  court  held:  "It  is  incumbent  upon  the 
Government  to  prove  venue  in  a  prosecution  under  the 
act." 

The  Supreme  Court  of  the  United  States  in  the 
case  of  Vernon  v.  U.  S.,  146  Fed.  121,  said  that  the 
venue  is  as  material  as  any  other  allegation  in  the 
information  and  the  burden  to  prove  it  is  on  the 
Government. 

In  an  Arkansas  case,  which  was  for  murder,  the 
highest  court  of  that  state  awarded  the  defendant  a 
new  trial  upon  the  ground  that  the  indictment  alleged 
that  the  crime  was  committed  in  the  county  of  St. 
Francis,  but  the  evidence  failed  to  sustain  that  al- 
legation. 

Dobson  V.  State,  17  S.  W.  3. 

It  has  been  also  held  in  the  case  supra  and  in  the 
case  of  U.  S.  v.  Ross,  92  U.  S.  284,  that  no  presump- 
tion can  be  indulged  in  to  prove  the  venue.     The  con- 
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sensus  of  opinion  of  our  highest  tribunals  are  that 
venue  must  be  proven  by  evidence  just  as  any  other 
material  allegation  of  the  information,  which  in  this 
case  the  Government  has  failed  to  do. 

Calling  the  attention  of  the  Honorable  Court  that 
there  are  at  least  two  Belvederes  in  the  state  of  Cali- 
fornia, and  also  to  the  fact  that  there  is  no  testimony 
to  show  that  the  Belvedere  where  it  is  charged  the 
crime  was  committed  is  situated  in  the  state  of  Cali- 
fornia, or  within  the  division  and  district  of  the  court, 
the  Government  has  failed  to  prove  the  venue,  which 
makes  it  necessary  to  reverse  the  judgment. 

Wherefore,  plaintiff  in  error  prays  that  said  judg- 
ment of  the  District  Court  may  be  reversed  and  held 
for  naught. 

Theodore  Gottsdanker, 
Attorney  for  Plaintiff  in  Error. 


No..  4042.. 


IN  THE    '^ 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


MATIAS  IDOATA, 

Plaintiff  in  Error, 


vs. 


UNITED  STATE  OF  AMERICA, 

Defendant  in  Error. 


Transcript  of  the  Record 


Upon  Writ  of  Error  from  the  United  States  District 

Court  for  the  District  of  Idaho, 

Southern  Division. 


CAPITAL  NEWS  PXJBLIaHING  CO.,  BOISE 
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Transcript  of  the  Record 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  Southern  Division. 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MATIAS  IDOATA,  MARIA  URRUTIA, 

Defendants. 


No.  971. 
INFORMATION. 

E.  G.  Davis,  United  States  Attorney  for  the  Dis- 
trict of  Idaho,  who  for  the  United  States  in  this 
behalf  prosecutes  in  his  own  proper  person  comes 
into  Court  on  this  10th  day  of  April,  1923,  and 
with  leave  of  the  Court  first  had  and  obtained  upon 
his  official  oath  gives  the  Court  here  to  understand 
and  be  informed  as  follows: 

COUNT  ONE 

(Possession) 
That  Matias  Idoata  and  Maria  Urrutia,  late  of 
the  County  of  Cassia,  State  of  Idaho,  heretofore, 
to-wit,  on  or  about  the  17th  day  of  March,  1923,  at 
Burley,  Idaho,  in  the  said  County  of  Cassia,  in  the 
Southern  Division  of  the  District  of  Idaho  and 
within  the  jurisdiction  of  this  Court,  did  then  and 
there  wilfully,  knowingly  and  unlawfully  have  in 
their  possession  certain  intoxicating  liquor  contain- 
ing more  than  one-half  of  one  per  cent  of  alcohol, 
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to-wit,  certain  spirituous  liquors  commonly  known 
as  "moonshine  whiskey'',  the  exact  amount  of  which 
is  to  this  informant  unknown,  the  same  being  de- 
signed, intended  and  fit  for  use  as  a  beverage,  the 
possession  of  same  being  then  and  there  prohibited 
and  unlawful  and  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  prohided,  and  against 
the  peace  and  dignity  of  the  United  States  of 
America. 

COUNT  TWO 

(Sale) 

That  Matias  Idoata  and  Maria  Urrutia,  late  of 
the  County  of  Cassia,  State  of  Idaho,  heretofore, 
to-wit,  on  or  about  the  17th  day  of  March,  1923,  at 
Burley,  Idaho,  in  the  said  County  of  Cassia  in  the 
Southern  Division  of  the  District  of  Idaho,  and 
within  the  jurisdiction  of  this  Court,  did  then  and 
there  wilfully,  knowingly  and  unlawfully  sell  a 
quantity  of  intoxicating  liquor  containing  more 
than  one-half  of  one  per  cent  of  alcohol,  to-wit,  four 
drinks  of  a  certain  spirituous  liquor  commonly 
known  as  "moonshine  whiskey'',  the  same  being  de- 
signed, intended  and  fit  for  use  as  a  beverage,  the 
sale  of  same  being  then  and  there  prohibited  and 
unlawful  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 
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COUNT  THREE 

(Possession) 

That  Matias  Idoata  and  Maria  Urrutia,  late  of 
the  County  of  Cassia,  State  of  Idaho,  heretofore, 
to-wit,  on  or  about  the  20th  day  of  March,  1923, 
at  Burley,  Idaho,  in  the  said  County  of  Cassia,  in 
the  Southern  Division  of  the  District  of  Idaho  and 
within  the  jurisdiction  of  this  Court,  did  then  and 
there  wilfully,  knowingly  and  unlawfully  have  in 
their  possession  certain  intoxicating  liquor  con- 
taining more  than  one-half  of  one  per  cent  of  al- 
cohol, to-wit,  about  a  quart  of  a  certain  spirituous 
liquor  commonly  known  as  ^^moonshine  whiskey^^ 
the  same  being  designed,  intended  and  fit  for  use 
as  a  beverage,  the  possession  of  same  being  then 
and  there  prohibited  and  unlawful  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

COUNT  FOUR 

(Nuisance) 
That  Matias  Idoata  and  Maria  Urrutia,  late  of 
the  County  of  Cassia,  State  of  Idaho,  heretofore,  to- 
wit,  on  or  about  the  20th  day  of  March,  1923,  at 
Burley,  Idaho,  in  the  said  County  of  Cassia,  in  the 
Southern  Division  of  the  District  of  Idaho  and  with- 
in the  jurisdiction  of  this  Court,  did  then  and  there 
wilfully,  knowingly  and  unlawfully  maintain,  keep 
and  operate  that  certain  place  known  as  the  Casa 
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Espanola  and  located  at  614  North  Overland  Street, 
Burley,  Cassia  County,  Idaho,  as  a  public  and  a 
common  nuisance,  to-wit,  as  a  place  where  intoxi- 
cating liquors  containing  more  than  one-half  of  one 
per  cent  of  alcohol,     to-wit,     certain     spirituous 

liquors  commonly  known  as  ^^moonshine  whiskey'^ 

the  same  being  designed,  intended  and  fit  for  use 

as  a  beverage,  were  sold,  kept  and  bartered,  said 

acts  and  things  herein  charged  being  then  and  there 

prohibited  and  unlawful,  and  contrary  to  the  form 

of  the  statute  in  such  case  made  and  provided,  and 

against  the  peace  and  dignity  of  the  United  States 

of  America. 

E.  G.  DAVIS, 

United  States  Attorney  for  the 
District  of  Idaho, 

United  States  of  America,  ) 
District  of  Idaho,  )  ss. 

Southern  Division,  ) 

John  H.  McEvers,  being  first  duly  sworn  on  his 
oath,  deposes  and  says :  That  he  is  a  duly  appoint- 
ed, qualified  and  acting  Assistant  United  States 
Attorney  for  the  District  of  Idaho,  and  that  he 
makes  this  verification  as  such,  that  he  has  read 
the  above  and  foregoing  information,  knows  the 
contents  thereof,  and  that  the  facts  and  things  here- 
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in  stated  are  true  as  he  verily  believes. 

JOHN  H.   McEVERS, 

Subscribed  and  sworn  to  before  me  this  9th  day 
of  April,  1923. 

W.  D.  McREYNOLDS, 
Clerk  of  the  United  States  Dist.  Court. 

By  Pearl  E.  Zanger, 
(SEAL)  Deputy. 

Leave  is  hereby  granted  to  file  the  foregoing  in- 
formation. 

FRANK  S.  DIETRICH, 
District  Judge. 

Endorsed,  Filed  April  10,  1923. 
W.  D.  McREYNOLDS,  Clerk. 


MINUTE  ENTRY. 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  District  of  Idaho,  held  at 
Boise,  Idaho,  on  Saturday  the  14th  day  of  April, 
1923,  the  following  proceedings,  among  others,  were 
had,  to-wit: 

Present,  Hon.  Frank  S.  Dietrich,  Judge. 

United  States  of  America,  ) 

vs.  )   Criminal 

Matias  Idoata  and  Maria  Urrutia,  )    No.  971. 

Defendants.  ) 

Comes  now  John  H.   McEvers,   Assistant  Dis- 
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trict  Attorney,  with  the  defendants  into  Court,  the 
defendants  to  be  arraigned  upon  the  information. 
When  asked  by  the  Court  if  they  were  informed 
against  by  their  true  names,  the  defendant  Mats 
Idoata  stated  that  his  true  name  was  Matias  Idoata. 
The  reading  of  the  information  was  waived  by 
the  defendants  who  were  informed  of  the  contents 
thereof  by  the  Court.  When  asked  by  the  Court 
whether  their  pleas  were  guilty  or  not  guilty  of 
the  offenses  charged  in  the  information,  Matias 
Idoata  plead  guilty  on  the  first  and  third  counts, 
and  not  guilty  on  the  second  and  fourth  counts. 
The  defendant  Maria  Urrutia  entered  a  plea  of  not 
guilty  to  all  of  the  counts. 


(Title  of  Court  and  Cause.) 

No.  971. 
VERDICT. 

We,  the  jury  in  the  above  entitled  cause,  find  the 
defendant,  Matias  Idoata,  guilty  on     the     second 

count,   and  guilty  on  the  fourth  count,  and  we  find 

the  defendant,  Maria  Urrutia,  not  guilty  on  the 

first  count,   not  guilty  on  the  second  count,   not 

guilty  on  the  third  count,  and  not  guilty  on  the 

fourth  count,  as  charged  in  the  information. 

V.  T.  CRAIG, 

Foreman. 
Endorsed,  Filed  April  25,  1923, 

W.  D.  McREYNOLDS,  Clerk. 
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(Title  of  Court  and  Cause.) 

No.  971. 
JUDGMENT. 

Convicted  of 
VIOLATION  NATIONAL  PROHIBITION  ACT. 

Now,  on  this  2nd  day  of  May,  1923,  the  United 
States  District  Attorney,  with  the  defendant,  Ma- 
tias  Idoata  and  his  counsel,  Robert  Hibbard,  Esq., 
came  into  Court;  the  defendant  was  duly  informed 
by  the  Court  of  the  nature  of  the  information  filed 
against  him  for  the  crime  of  Violation  National 
Prohibition  Act  committed  on  the  17th  day  of 
March,  A.  D.  1923;  of  his  arraignment  and  plea 
of  not  guilty  as  charged  in  the  second  and  fourth 
counts  in  the  information,  of  his  trial  and  the  ver- 
dict of  the  jury  on  the  25th  day  of  April,  A.  D., 
1923.  ''Guilty  as  charged  in  the  second  and  fourth 
counts  in  the  information."  The  defendant  was 
then  asked  by  the  Court  if  he  had  any  legal  cause 
to  show  why  judgment  should  not  be  pronounced 
against  him,  to  which  he  replied  that  he  had  none, 
and  no  sufficient  cause  being  shown  or  appearing 
to  the  Court. 

Now,  therefore,  the  said  defendant  having  been 
convicted  of  the  crime  of  Violation  National  Pro- 
hibition Act, 

It  is  hereby  considered  and  adjudged  that  the 
said  defendant  Matias  Idoata  do  pay  a  fine  of 
$200.00  and  $200.00  and  that  he  be  imprisoned  and 
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kept  in  the  County  Jail  of  Twin  Falls  County, 
Idaho,  for  the  term  of  Two  (2)  Months,  a  stay  o.^" 
:..^ecution  of  this  judgment  was  granted  to  May 
9th,  1923. 


(Title  of  Court  and  Cause.) 

No.  971. 
BILL  OF  EXCEPTIONS. 

No.  1. 
BE  IT  REMEMBERED,  that  on  the  24th  day  of 
April,  1923,  before  the  trial  of  the  above  entitled 
cause,  the  defendant,  Matias  Idoata,  filed  with  the 
Clerk  of  the  above  entitled  Court  a  Petition  for 
and  order  restraining  the  use  of  property  as  evi- 
dence in  the  above  entitled  cause ;  that  the  following 
is  a  copy  of  said  petition  and  the  exhibits  annexed 
thereto : 


(Title  of  Court  and  Cause.) 

(Petition  for  and  Order  Restraining  Use  of 
Property  as  Evidence.) 

"Comes  now  the  defendant,  Matias  Idoata,  and 
states  that  at  all  times  hereinafter  mentioned  he 
resided  with  his  family  in  a  dwelling  located  on 
Lot  20,  Block  88,  No.  614  North  Overland  Street, 
Burley,  Cassia  County,  Idaho. 

That  on  the  20th  day  of  March,  1923,  certain 
government  and  state  officers,  none  of  whom  are 
known  to  this  petitioner,  without  authority,  except 
as  hereinafter  alleged,  searched  said  dwelling  and 
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home  and  seized  the  following  described  property, 
to-wit:  four  small  glasses  and  a  bottle  containing 
about  a  pint  of  moonshine  whiskey,  contrary  to  and 
in  violation  of  Section  17,  Article  I,  of  the  Consti- 
tution of  the  State  of  Idaho,  and  of  the  fourth  and 
fifth  amendments  to  the  Constitution  of  the  United 
States  of  America. 

That  said  officers  or  any  of  them  had  any  war- 
rant or  authority  to  make  said  search  except  from 
a  pretended  search  warrant  issued  by  one  John 
Jackson,  United  States  Commissioner,  of  Boise, 
Idaho,  a  copy  of  which  search  warrant  is  marked 
Exhibit  A,  attached  hereto  and  made  a  part  here- 
of; said  warrant  was  based  upon  and  issued  on  the 
authority  of  a  pretended  and  insufficient  affidavit 
of  one  Paul  Reynolds,  a  copy  of  which  is  attached 
hereto  and  made  a  part  hereof  and  marked  Ex- 
hibit B;  that  said  affidavit  was  insufficient  and  af- 
forded no  basis  for  the  issuance  of  a  search  war- 
rant for  the  following  reasons: 

First:  It  did  not  set  out  facts  from  or  upon 
which  the  affiant  based  his  belief  and  information 
as  required  by  law. 

Second:  It  did  not  describe  the  property  to  be 
seized  as  required  by  the  Fourth  Amendment  to 
the  Constitution  of  the  United  States  of  America. 

That  the  District  Attorney,  Marshal  and  Clerk 
of  the  above  entitled  Court  took  the  above  men- 
tioned property  into  their  possession  and  have  failed 
and  refused  to  return  the  same  or  any  part  there- 
of to  your  petitioner,  although  demand  has  been 
made  on  each  of  them  to  so  do.  That  the  said  prop- 
erty is  being  wrongfully  held  and  detained  by  them 
in  violation  to  this  petitioner's  rights  under  the 
Constitution  of  the  United  States  and  of  the  State 
of  Idaho. 

Tha  said  District  Attorney  purposes  to  use  said 
property  as  evidence  at  the  trial  of  the  above  en- 
titled cause,  as  evidence  against  this  defendant  and 
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that  by  reason  thereof  and  of  the  facts  set  forth 
the  defendant's  rights  will  be  violated  under  the 
Constitution  of  the  United  States  and  of  the  State 
of  Idaho,  unless  the  Court  orders  the  return  of  said 
property  or  restricts  or  prevents  the  use  of  any 
property  seized  or  any  information  obtained,  on  or 
by  the  authority  of  the  search  warrant  herein  men- 
tioned and  described,  from  being  used  against  the 
defendant  as  evidence. 

WHEREFORE,  Petitioner  prays  that  the  Court 
direct  an  order  to  the  District  Attorney,  Marshal 
and  said  Clerk,  restraining  the  use  of  any  prop- 
erty obtained  as  a  result  of  the  aforementioned  il- 
legal search  warrant,  in  the  above  entitled  cause. 

Signed  MATIAS   IDOATA." 

State  of  Idaho,     ) 

)  ss. 
County  of  Ada,     ) 

Matias  Idoata,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  the  petitioner  above  named, 
that  he  has  had  said  petition  read  to  him,  knows 
the  contents  thereof  and  that  he  believes  the  facts 
contained  therein  are  true. 

Signed  MATIAS  IDOATA." 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  April,  1923. 

Signed  B.  W.  OPPENHEIM, 

Notary  Public  for  Idaho. 
Residence :    Boise,   Idaho. 

EXHIBIT  A.— SEARCH  WARRANT. 

UNITED  STATE  OF  AMERICA,  ) 
District  of  Idaho,  )  ss. 

Southern  Division,  ) 

To  Elias  Marsters,  Federal  Prohibition  Director, 
for  the  District  of  Idaho,  and  to  his  agents,  or 
and  or  either  of  them,— GREETING: 

WHEREAS,  complaint  on  oath  and  in  writing. 
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supported  by  affidavits,  has  this  day  been  made  be- 
fore me,  John  Jackson,  a  United  States  Commis- 
sioner for  said  district,  by  Paul  E.  Reynolds,  al- 
leging that  he  has  reason  to  believe,  and  does  be- 
lieve, that  within  a  certain  house,  store,  or  build- 
ing in  this  distict,  to-wit:  that  certain  building  lo- 
cated on  Lot  20,  Block  88,  being  No.  614  North 
Overland  Street,  Burley,  Cassia  County,  Idaho,  be- 
ing occupied  by  John  Doe  (Mexican)  known  as  the 
Casa  Espanola,  there  is  located  certain  property,  to- 
wit,  whiskey,  beer  and  other  intoxicating  liquors 
which  is  being  used  as  a  means  of  committing  a  mis- 
demeanor, to-wit,  a  violation  of  the  National  Pro- 
hibition Act  of  the  statutes  of  the  United  States  of 
America ;    . 

And  whereas,  the  particular  grounds  or  probable 
cause  for  the  issuance  of  this  warrant  and  the  names 
of  the  persons  whose  affidavits  have  been  taken  in 
support  hereof  are  as  follows: 

That  the  said  Paul  E.  Reynolds  has  been  informed 
by  a  reliable  party  whose  name  affiant  does  not 
care  to  disclose,  that  the  said  party  has  seen  intoxi- 
cating liquors  possessed  and  sold  by  the  said  Mexi- 
can at  the  Casa  Espanola  on  the  premises  described 
above. 

And  whereas  the  undersigned  is  satisfied  of  the 
existence  of  the  grounds  of  the  said  application,  and 
that  there  is  probable  cause  to  believe  their  exist- 
ence. 

You  are  Therefore  Hereby  Commanded,  in  the 
name  of  the  President  of  the  United  States,  to  enter 
said  premises  in  the  day  time  only,  with  the  neces- 
sary and  proper  assistance,  and  forthwith  search 
the  same — except  the  rooms  occupied  by  permanent 
lodgers  or  roomers  in  said  rooming  house,  solely  as 
a  private  dwelling  for  the  property  herein  speci- 
fied, and  bring  the  same  if  found,  before  the  un- 
dersigned or  any  other  Commissioner  having  juris- 
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diction  of  said  matter,  and  report  the  act  concern- 
ing the  same  as  required  by  law. 

Witness  my  hand  and  seal  this  19th  day  of 
March,  1923. 

Signed  JOHN  JACKSON, 

(SEAL)  United  States  Commissioner. 

On  the  back  of  above  Exhibit  was  the  following: 

RETURN  OF  SEARCH  WARRANT. 

Returned  this  21st  day  of  March,  1923.  Served, 
by  making  search  as  within  directed  upon  which 
search,  I  found,  seized,  and  took  possession  of  the 
following  property  and  articles:  One  bottle  moon- 
shine whiskey,  four  whiskey  glasses,  and  duly  in- 
ventoried the  same  as  above,  according  to  law, 
leaving  with  defendant  at  said  place  a  receipt 
therefor. 

Signed        PAUL  E.  REYNOLDS, 

I,  Paul  E.  Reynolds,  the  officer  by  whom  this 
warrant  was  executed,  do  swear  that  the  above  in- 
ventory contains  a  true  and  detailed  account  of  the 
property  taken  by  me  on  this  warrant. 

Signed         PAUL  E.  REYNOLDS. 

Sworn  to  and  subscribed  before  me,  this  21st  day 
of  March,  1923. 

Signed  JOHN  JACKSON, 

United   States    Commissioner. 

District    of    Idaho,    Southern 

Division. 

EXHIBIT  B.— AFFIDAVIT  FOR  SEARCH 

WARRANT. 

UNITED  STATES  OF  AMERICA,) 
District  of  Idaho,  )  ss. 

Southern  Division.  ) 

On  this  19th  day  of  March,  1923,  before  me, 
John  Jackson,  a  United  States  Commissioner  for 
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the  District  of  Idaho,  Southern  Division,  person- 
ally appeared  Paul  E.  Reynolds,  who,  being  by  me 
first  duly  sworn,  did  depose  and  say:  That  he  has 
reason  to  believe,  and  does  believe,  that  within  a 
certain  house,  store,  building,  or  other  place,  in 
this  District  of  Idaho,  to-wit:  that  certain  dwelling 
located  on  Lot  20,  Block  88,  No.  614,  North  Overland 
Street,  Burley,  Cassia  County,  Idaho,  occupied  by 
John  Doe  (Mexican)  known  as  the  Casa  Espanola, 
there  is  located  certain  property,  to-wit:  whiskey, 
beer  and  other  intoxicating  liquors,  which  is  being 
used  as  the  means  of  committing  a  misdemeanor, 
to-wit,  a  violation  of  the  National  Prohibition  Act 
of  the  Statutes  of  the  United  States;  that  the  facts 
ending  to  establish  the  grounds  of  this  application, 
and  the  probable  cause  of  deponent  believing  that 
such  facts  exist  are  as  follows :  That  the  said  Paul 
E.  Reynolds  has  been  informed  by  a  reliable  party 
whose  name  he  does  not  care  to  disclose,  that  the 
said  party  has  seen  intoxicating  liquors  possessed 
and  sold  by  the  said  Mexican  at  the  Casa  Espanola 
on  premises  described  above. 

Signed        PAUL  E.  REYNOLDS. 

Sworn  to  before  me  this  19th  day  of  March,  1923. 
Signed  JOHN  JACKSON, 

(Seal)  U,  S.  Commissioner  as  aforesaid. 

BE  IT  ALSO  REMEMBERED,  that  the  25th 
day  of  April,  at  9:30  A.  M.,  was  the  date  and  hour 
set  by  the  Court  to  hear  said  motion  and  petition. 
That  Robert  Hibbard  appeared  as  counsel  for  peti- 
tioner and  J.  H.  McEvers  appeared  on  behalf  of 
plaintiff.  That  said  motion  was  thereupon  duly 
submitted  to  the  above  entitled  Court  and  after 
hearing  counsel  the  said  Court  overruled  defend- 
ant's petition  and  motion  and  allowed  the  defend- 
ant an  exception  to  said  ruling. 

Wherefore,  the  defendant  Matias  Idoata,  pre- 
sents the  foregoing  as  his  Bill  of  Exceptions  No.  I, 
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and  prays  that  the  same  be  settled  and  allowed  and 
signed  and  sealed  by  the  Court,  together  with  his 
Bill  of  Exceptions  No.  2. 

ROBT.  HIBBARD, 

Attorney  for  Defendant. 

The  foregoing  is  duly  allowed  and  settled  as  the 
defendant's  Bill  of  Exceptions  No.  I. 

Dated  at  Boise,  Idaho,  this  12th  day  of  May, 
1923. 

FRANK   S.   DIETRICH, 

Judge. 

Service  of  the  foregoing  Bill  of  Exceptions  admit- 
ted and  acknowledged  by  receipt  of  a  copy  thereof 
this  18th  day  of  May,  1923. 

McKEEN  F.  MORROW, 

Assistant  U.  S.  District  Atty. 


(Title  of  Court  and  Cause.) 

No.  971. 
Criminal. 
BILL  OF  EXCEPTIONS. 
No.  2. 
BE   IT   REMEMBERED,  that  on  the  trial  of 
chis  cause,  in  the  above  entitled  Court,  at  the  April 
term,  1923,  of  said  Court,  the  Honorable  F.  S.  Die- 
trich,  presiding,   when   the   following  proceedings 
were  had,  to-wit: 

The  jury  was  impannelled  and  sworn  according 
to  law  and  thereupon  the  following  proceedings  were 
had: 

John  H.  McEvers,  Assistant  United  States  District 
Attorney,  read  the  information  to  the  jury  and  in- 
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formed  the  jury  that  the  defendant,  Maria  Urrutia 
had  plead  not  guilty  to  the  four  counts  contained 
therein  and  that  the  defendant,  Matias  Idoata,  had 
plead  guilty  to  the  two  counts  of  possession  and 
not  guilty  to  each  of  the  two  counts  charging  sale 
and  nuisance. 

Thereupon  the  plaintiff  to  sustain  issue  upon  its 
part  called  R.  F.  Redman,  who  testified  as  fol- 
lows : 

Witness  resides  at  Twin  Falls,  Idaho.  Occupa- 
tion is  that  of  a  private  detective.  Was  employed 
by  part  of  the  people  of  Burley,  Idaho,  on  March 
17th,  1923.  Saw  the  defendant  on  the  17th  day 
of  March,  1923,  in  the  Casa  Espanola,  at  Burley. 
Went  there  to  buy  a  drink  and  walked  through 
dining  room  into  kitchen  seeing  the  defendant  Ma- 
tias Idoata  in  the  dining  room  with  another  man. 
The  party  with  witness  asked  Matias  Idoata  if 
there  was  any  chance  to  get  a  drink  and  defendant 
told  him  to  go  in  the  kitchen.  They  went  into  the 
kitchen  and  Earl  Padgett,  his  companion,  asked 
for  drinks  and  the  defendant  Maria  Urrita  got  a 
bottle  from  the  left  hand  flour  bin  of  the  kitchen 
cabinet  and  served  the  drinks  in  whiskey  glasses. 
He  gave  Earl  Padget  one  dollar  and  said  party  paid 
for  the  drinks,  which  were  commonly  known  as 
moonshine  whiskey.  Went  back  there  on  March 
20th,  1923,  with  Mr.  Reynolds  and  Mr.  Kuchen- 
becker  with  a  search  warrant  and  searched  the 
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same  flour  bin  in  which  he  previously  saw  the 
liquor. 

By  MR.  McEVERS: 

Q.  Now  I  will  ask  you  whether  or  not  you 
searched  the  same  barrel  or  flour  bin  in  which  you 
saw  the  liquor  before  when  you  were  there? 

A.     I  did. 

Q.  What  did  you  find  when  you  were  there 
then? 

A.     I  found  a  bottle. 

Q.  Handing  you  for  identification  Government's 
Exhibit  I,  I  will  ask  you  whether  or  not  you  saw 
that  before? 

A.     I  did. 

Q.     Where  did  you  get  it? 

A.     Out  of  the  flour  bin. 

Q.     That  was  the  time  when  you  searched  the — 

MR.  HIBB ARD :  For  the  purpose  of  keeping  my 
record  clear,  I  object  to  the  testimony  of  this  wit- 
ness with  reference  to  this  bottle,  Plaintiff's  I, 
and  object  to  it,  if  the  Assistant  District  Attor- 
ney wishes  to  offer  it  in  evidence,  on  the  ground  of 
it  being  incompetent,  irrelevant,  and  immaterial, 
and  for  the  further  reason  that  it  was  obtained 
under  an  illegal  search  warrant  and  should  not  be 
used  against  the  defendant  Matias  Idoata  and  re- 
quest that  the  last  answer  be  stricken  and  that  said 
exhibit  be  removed  from  the  court  room.  I  also  ob- 
ject upon  the  same  grounds  to  any  evidence  that 


United  States  of  America. 

this  witness  may  testify  to  obtained  at  the  time  of 
this  search. 

THE  COURT:     Overruled.     Exception  allowed. 

Q.  (By  Mr.  McEvers)  Now  did  you  get  that  on 
the  20th  of  March,  1923,  when  you  were  there  with 
the  officers? 

A.     Yes,  sir. 

Q.  Did  you  make  an  examination  of  it  when  you 
first  got  it  to  see  what  it  contained? 

A.     Pulled  the  cork. 

Q.     Smell  of  it? 

A.     Yes,  sir. 

Q.  What  was  in  it  when  you  took  it  out  of  the 
barrel? 

A.     The  same  as  it  is  now,  I  guess. 

Q.     What  was  in  it  then,  do  you  know? 

A.  Whiskey,  I  suppose;  I  didn't  taste  it;  I 
smelled  of  it. 

Q.  Did  you  then  know  moonshine  whiskey 
when  you  smelled  it? 

A.     Yes,  sir. 

Q.     What  was  in  that  bottle? 

A.     Moonshine. 

Q.  Handing  you  Government's  Exhibit  2,  which 
we  have  here  as  four  glasses,  I  will  ask  you  whether 
or  not  you  saw  those  before? 

MR.  HIBBARD:  May  my  same  objection  and 
exception  go  to  this  testimony? 

THE  COURT:     Yes. 

Thereupon  witness   testified     that     he     found 
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glasses  March  20th  on  the  kitchen  cabinet  and  that 
they  were  the  similar  to  the  glasses  he  drank  from 
on  the  occasion  of  his  first  visit.  That  the  witness 
is  familiar  with  the  glasses,  that  were  during  the 
days  of  licensed  saloons,  used  as  whiskey  glasses, 
and  that  the  glasses  referred  to  as  ^^Government's 
Exhibit  No.  2,"  are  the  same  as  the  old-fashioned 
whiskey  glasses.  This  bottle  was  turned  over  to 
the  officers,  Reynolds  and  Kuchenbecker.  That 
both  of  the  defendants  were  there  March  20th,  1923. 
That  the  Casa  Espanola  is  a  Spanish  rooming  and 
boarding  house.  Did  not  know  who  was  running 
the  place. 

CROSS  EXAMINATION. 

Did  not  know  defendant  Matias  Idoata  prior  to 
March  17th,  1923.  Earl  Padgett  was  not  present 
at  the  time  search  was  made.  No  other  conversa- 
tion with  women  in  kitchen  at  time  drinks  were 
purchased  other  than  asking  for  a  drink.  When 
asked  for   drinks  the   defendant,   Maria  Urrutia, 

went  to  the  flour  bin,  took  out  the  bottles  and  poured 
the  drinks  out.  Gave  Padgett  a  dollar  and  when 
first  two  drinks  were  purchased  she  went  into  the 
dining  room  to  get  it  changed  and  brought  it  back 
and  Pedgett  slipped  it  to  me  and  I  bought  the  other 
two  drinks,  twenty-five  cents  a  drink.  Gave  an  un- 
marked silver  dollar.  Did  not  have  any  trouble  in  rec- 
ognizing the  parties  when  search  warrant  was 
served.     Did  not  see  the  defendant's  wife  at  time 
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of  search,  she  was  in  bed  sick.  The  woman  de- 
fendant tried  to  take  it  away  from  me  when  I  got 
my  hands  on  it.  Witness  left  Burley  after  the 
raid.  Employed  in  past  on  the  police  force  in  Twin 
Falls  and  served  as  a  deputy  sheriff  at  Twin  Falls. 

0.  E.  KUCKENBECKER,  was  produced  as  a 
witness  on  behalf  of  plaintiff,  being  first  duly 
sworn  testified  as  follows: 

That  he  lives  in  Boise,  Idaho,  is  a  federal  pro- 
hibition agent  and  has  been  for  past  year.  Was 
in  Burley,  Idaho,  March  20th,  1923,  and  in  com- 
pany with  Reynolds  and  Redman  made  a  search  of 
the  Casa  Espanola.    Had  a  search  warrant. 

By  MR.  McEVERS: 

Q.  Did  you,  in  company  with  Reynolds  and 
Redman,  make  a  search  of  the  Casa  Espanola? 

A.     Yes,  sir. 

Q.     Where  is  that  located,  do  you  know? 

A.  I  don't  know  the  street.  It  is  about  two 
blocks  and  a  half  from  the  depot,  I  believe,  track. 

Q.  What  was  the  occasion  of  your  making  the 
visit  that  day? 

A.     We  had  a  search  warrant  for  the  place. 

Q.     And  did  you  search  it? 

A.     Yes,  sir. 

Q.     Who  was  there  when  you  arrived? 

A.  Mr.  Reynolds  and  I  and  Mr.  Redman  went 
through  the  front  door,  and  as  we  went  through 
the  main  part — I  think  it  is  used  as  a  dining  room, 
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Mr.  Redman  says,  ^There  is  the  proprietor" — 

MR.  HIBBARD:  Just  a  minute.  Your  Honor, 
I  object  to  this  line  of  testimony,  on  the  same 
grounds  that  I  did  before,  for  the  matter  of  the 
record,  so  that  I  may  have  my  record  clear  as  to 
each  witness. 

THE  COURT :  You  mean  because  of  your  claim 
of  the  illegality  of  the  search  warrant? 

MR.   HIBBARD:     Yes,   an  evidence  that  was 

obtained  in  the  house  on   March  20th,   1923,   at 
the  time  the  search  was  made. 

THE  COURT :  I  understand  your  objection.  It 
may  be  understood  as  going  to  the  evidence. 

MR.  HIBBARD :  To  the  evidence  of  all  the  wit- 
witnesses. 

THE  COURT:    Yes. 

MR.  HIBBARD:    Please  note  an  exception. 

THE  COURT :    Yes,  you  may  have  an  exception. 

Thereupon  the  witness  testified  that  Mr.  Rey- 
nolds had  the  search  warrant  and  that  before  they 
went  in  Mr.  Redman  told  them  in  the  presence  of 
the  defendant  that  Matias  Idoata  was  the  proprie- 
tor. Redman  and  witness  went  directly  back  into 
the  kitchen  where  the  defendant  Maria  Urrutia  was 
standing  alongside  of  the  cupboard.  Mr.  Redman 
opened  the  flour  bin  and  raised  out  the  bottle  and 
the  lady  grabbed  hold  of  it.  Mr.  Redman  jerked  it 
out  of  her  hand.  Glasses  were  along  side  of  or  on 
top  of  flour  bin.  Bottle  same  as  Plaintiff's  Ex- 
hibit I.    Put  initials  on  it  at  that  time.  Smelled  of 
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contents  at  that  time  and  that  it  contained  an  in- 
toxicating beverage  known  as  moonshine  whiskey. 
Tagged  and  sealed  Exhibit  I,  at  that  time.  Glasses 
were  over  the  bin  submerged  in  water.  Lady  de- 
fendant said  "No,  No."  when  Redman  took  bottle 
out  of  bin.  Defendant  Matias  Idoata  said  he  was 
the  proprietor  of  the  place  at  that  time  and  that 
the  lady  had  nothing  to  do  with  it,  either  the  place 
or  whiskey.  The  place  was  a  Spanish  restaurant 
and  rooming  house. 

CROSS   EXAMINATION. 

Did  not  remember  the  time  of  day  when  search 
was  made.  Searched  six  or  seven  other  places  that 
day.  Several  people  in  large  dining  room  when 
search  was  made.  Saw  woman  come  out  of  the 
bedroom. 

PAUL  REYNOLDS  was  produced  as  a  witness 
on  behalf  of  plaintiff,  being  first  duly  sworn,  tes- 
tified as  follows: 

Now  is  and  has  been  a  federal  prohibition  agent 
for  over  two  years.  Made  a  search  of  the  Casa 
Espanola  in  Burley,  Idaho,  on  the  20th  of  March, 
1923.  The  two  defendants  were  there  when  he 
first  arrived.  The  defendant  Matias  Idoata  was 
in  the  dining  room  and  witness  asked  him  if  he  was 
the  proprietor  and  defendant  stated  that  he  was. 
Told  defendant  that  he  had  a  search  warrant  for 
the  place  and  after  reading  the  warrant  defendant 
told  him  to  ''Go  ahead."    When  he  got  to  kitchen 
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door  Agent  Kuchenbecker  had  a  bottle  and  some 
glasses  in  his  hand.  Examined  contents  and  bottle 
contained  whiskey.  Put  initials  on  bottle  and  put 
glasses  in  an  envelope  and  brought  then  to  Boise, 
where  they  have  been  in  a  vault.  That  Burley  was 
in  the  County  of  Cassia,  State  of  Idaho. 

CROSS  EXAMINATION. 
Described  the  contents  of  the  kitchen  and  dining 
room.     Saw  no  other  women  in  place.     Does  not 
know  Mr.  Padgett. 

C.  B.  STEUNENBERG,  testified  on  behalf  of 
plaintiff  as  follows: 

Now  is  and  has  been  a  federal  prohibition  agent 
for  three  years  last  past  located  in  Boise,  Idaho; 
competent  to  determine  alcoholic  content  with 
guagers  outfit  and  guager's  manual  furnished  by 
the  Government.  His  test  may  vary  up  to  one  and 
a  half  per  cent  on  forty  or  fifty  per  cent.  Broke 
seal  and  tested  Plaintiff's  Exhibit  I.  It  tested 
4014  per  cent  alcohol  by  volume.  Was  moonshine 
and  ordinarily  used  as  a  beverage.  No  cross-exam- 
ination. * 

MR.  McEVERS:  We  wish  to  offer  in  evidence 
at  this  time,  if  the  Court  please.  Government's  Ex- 
hibit 1  and  Government's  Exhibit  2,  consisting  of 
four  whiskey  glasses. 

MR.  HIBBARD:  Your  Honor,  the  defendants 
object  to  the  introduction  as  evidence  of  Plaintiff's 
Exhibits  I  and  2,  on  the  ground  that  they  are  in- 
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competent,  irrelevant,  and  immaterial,  obtained  il- 
legally, under  an  illegal  search  warrant,  and  should 
not  be  used  as  evidence  in  this  case. 

THE   COURT:     Overruled. 

MR.  HIBBARD:  Also,  that  it  would  be  pre- 
judicial to  the  defendants,  if  so  used. 

THE  COURT:     Overruled.     Exception  allowed. 

MR.  McEVERS:     The  government  rests. 

MARIA  URRUTIA,  took  the  stand  in  her  own 
defense  and  after  being  first  duly  sworn  testified 
as  follows:  (The  Clerk  administered  the  oath  to 
Mr.  Hugo,  the  interpreter  to  correctly  translate 
Spanish  into  English.) 

Witness  a  married  woman  54  years  of  age.  Has 
one  child  21  years  of  age.  Husband  a  sheep  herder. 
Did  not  see  Mr.  Redman  anytime  before  search. 
Never  sold  any  liquor  at  anytime.  Working  at  the 
Casa  Espanola  for  her  board  and  room.  Mrs.  Ido- 
ata  was  sick  with  the  flue  at  the  time  of  the  raid. 
Does  not  have  an  interest  in  the  Casa  Espanola 
and  derives  no  profits  therefrom. 

CROSS  EXAMINATION. 
Has  been  working  at  the  Casa  Espanola  for  two 
months.  Did  the  cooking  while  the  wife  of  the  de- 
fendant Matias  was  sick.  No  flour  in  bin  where 
bottle  was.  Saw  glasses  in  bowl  with  water  when 
she  first  went  to  work  in  February.  Has  not  seen 
anybody  use  glasses.     Never  washed  these  glasses. 
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Never  asked  why  they  were  there.  Knew  that  bot- 
tle was  in  bin  for  some  time  previous  to  the  search. 
Grabbed  the  bottle  for  the  reason  that  she  did  not 
know  who  parties  were.  She  was  told  that  bottle 
contained  medicine.  Never  has  seen  anybody  get 
a  drink  of  liquor  in  the  house  nor  has  she  seen 
Matias  Idoata  sell  liquor  to  anyone. 

MATIAS  IDOATA,  took  the  stand  in  his  own  be- 
half and  after  being  first  duly  sworn  testified  as 
follows:  (By  use  of  interpreter).  Lived  at  Bur- 
ley  for  five  years.  Has  family  of  wife  and  two 
children.  Owns  Casa  Espanola  and  is  a  kind  of  a 
field  boss  for  the  Amalgamated  Sugar  Company  at 
Burley.  Has  known  the  defendant  Maria  Urrutia 
for  several  years  and  she  has  stayed  at  his  house 
working  for  her  board  and  room  for  about  two 
months.  Does  not  know  Mr.  Redman  and  never 
saw  him  prior  to  March  20th,  1923.  Does  not 
know  Mr.  Padgett.  Owns  glasses  and  has  had  them 
in  his  possession  for  four  or  five  years.  Put  glasses 
and  bottle  in  cabinet.  Wife  got  the  flu  about  13th 
of  March.  Bought  liquor  from  a  Mexican  and  gave 
to  wife  with  raw  eggs  and  milk.  Had  no  liquor 
in  his  possession  prior  to  the  time  his  wife  got  the 
flu.  Does  not  divide  the  profits  with  the  defend- 
ant Maria  Urrutia.  Did  not  sell  any  liquor  out  of 
Plaintiff's  Exhibit  1,  or  any  other  bottle,  at  any 
time.  There  are  twelve  rooms  in  the  Casa  Espan- 
ola.   Number  of  boarders  vary  to  as  big  as  sixty. 
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A  man  and  his  son  were  with  him  at  the  time  Mr. 
Reynolds  served  the  search  warrant.  There  are 
usually  other  men  and  women  in  and  around  his 
place.  Wife  in  bed  at  the  time  of  the  search  in  a 
room  leading  from  the  kitchen.  Has  not  received 
money  from  the  other  defendant  obtained  by  the 
sale  of  liquor  of  any  kind. 

CROSS  EXAMINATION. 

(By  MR.  McEVERS): 

Wife  began  to  feel  symptoms  of  the  flu  on  13th 
and  went  to  bed  on  16th  or  17th  of  March.  She 
would  get  up  for  two  or  three  hours  at  a  time  and 
then  go  back  to  bed,  may  have  been  up  on  the  17th. 
Bought  bottle  on  the  13th  of  March,  from  a  Mexi- 
can boy  whose  name  he  does  not  know.  Had  seen 
him  three  or  four  times  before.  This  was  the  only 
bottle  witness  purchased.  Started  to  give  wife 
liquor  out  of  this  bottle  on  14th  mixed  with  milk 
and  eggs.  Gave  it  to  her  whenever  she  felt  sick, 
once  a  day  or  once  every  two  days,  or  twice  a  day, 
from  the  14th  to  the  20th.  Gave  from  a  table- 
spoon to  a  whiskey  glass  full  at  a  time.  Used 
glasses  to  give  the  kids  medicine,  used  one  at  a  time. 
Does  not  know  who  put  glasses  in  the  bowl  of 
water.  Never  sold  liquor  or  authorized  anyone  to 
sell  liquor  at  his  place.  Did  not  see  Redman  until 
the  20th.  Occupation  is  boss  of  sugar  crew  and 
acted  as  field  boss  on  several  occasions.  Runs  Casa 
Espanola  and  takes  people  to  the  factory  and  fields 
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in  a  car.  Has  run  house  for  about  five  years.  Wife 
and  employed  help  do  the  cooking.  In  the  winter 
he  boards  people  who  work  with  the  sheep.  He  has 
not  been  in  the  employ  of  the  Sugar  Company  at 
all. 

HARRY  WINTER,  produced  as  a  witness  on 
behalf  of  defendants,  being  first  duly  sworn,  tes- 
tified as  follows: 

Has  lived  in  Burley  for  about  fourteen  years. 
Operates  the  light  and  power  company,  a  local  oil 
and  gas  company  and  owns  some  farms.  Known 
the  defendant  Matias  Idoata  about  four  years.  Has 
seen  the  defendant  hauling  Mexicans  from  one 
ranch  to  another  and  placing  them  and  telling  them 
what  to  do.  Knows  the  general  reputation  of  the 
defendant  Matias  Idoata  for  truth  and  veracity  to 
be  first  class. 

CROSS  EXAMINATION. 

If  he  knew  a  man  to  be  in  the  bootlegging  busi- 
ness he  would  not  consider  his  reputation  for  truth 
and  veracity  to  be  good.  Has  no  recollection  of 
telling  Mr.  McEvers  that  he  knew  to  a  moral  cer- 
tainty that  the  defendant  was  engaged  in  the  boot- 
legging business  at  the  Casa  Espanola.  Talked 
with  Mr.  McEvers  in  said  party's  office  about  the 
case.  If  he  made  the  remark  he  did  not  mean  to 
convey  the  impression  that  the  defendant  was  deal- 
ing in  liquor.    One  of  the  defendant's  bondsmen. 
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0.  V.  OSLER,  produced  on  behalf  of  the  defend- 
ants, being  first  duly  sworn,  testified  as  follows : 

Lives  in  Boise  at  the  present  time,  but  formerly 
lived  in  Burley  for  a  period  of  about  eight  years, 
until  coming  here,  about  two  months  ago.  Drug 
clerk  while  in  Burley.  Known  the  defendant  Ma- 
tias  Idoata  for  the  last  three  or  four  years.  Knov/s 
the  general  reputation  of  the  defendant  Matias  for 
truth  and  veracity  to  be  good.  Defendant's  credit 
was  unlimited. 

CROSS  EXAMINATION. 

Based  his  answer  as  to  the  reputation  of  the  de- 
fendant on  the  fact  that  defendant  always  paid  his 
bills. 

By  MR.  HIBB ARD :    The  defense  rests. 

By  MR.  McEVERS:     The  government  rests. 

After  the  Court  instructed  the  jury,  the  jury 
thereupon  retired  to  consider  their  verdict  and  re- 
turned into  the  Court  a  verdict  finding  the  defend- 
ant Maria  Urrutia  not  guilty  on  each  of  the  four 
counts  contained  in  the  information  and  the  de- 
fendant Matias  Idoata  guilty  on  each  of  the  two 
remaining  counts  contained  in  the  information. 

And  now  in  furtherance  of  justice  and  that  right 
may  be  done,  the  defendant,  Matias  Idoata,  through 
his  counsel,  tenders  and  presents  the  foregoing  as 
his  bill  of  exceptions  in  this  case,  to  the  action  of 
the  Court,  and  prays  that  the  same  may  be  settled 
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and  allowed  and  signed  and  sealed  by  the  Court. 

ROBT.  HIBBARD, 

Attorney  for  Defendant, 
Service  of  the  foregoing  Bill  of  Exceptions  ad- 
mitted and  acknowledged  by  receipt    of    a    copy 
thereof  this  11th  day  of  May,  1923. 

JOHN  H.  McEVERS, 

Asst,  U.  S,  Attorney. 
The  foregoing  is  duly  settled  and  allowed  as  the 
defendant's  Bill  of  Exceptions  No.  2,  this  12th  day 
of  May,  1923. 

FRANK  S.    DIETRICH, 
Judge  of  District  Court. 

Endorsed,  Filed  May  12,  1923, 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  971. 

PETITION  FOR  WRIT  OF  ERROR. 
Comes  now  Matias  Idoata,  the  defendant  herein, 
and  complains  and  says  that  on  or  about  the  25th 
day  of  April,  1923,  this  Court  entered  judgment 
and  sentence  herein  in  favor  of  the  plaintiff  and 
against  the  defendant,  in  which  judgment  and  pro- 
ceedings had  prior  thereunto  in  this  cause  certain 
errors  were  committed,  to  the  prejudice  of  this  de- 
fendant, all  of  which  and  more  in  detail  appear 
from  the  assignment  of  error  which  is  filed  with 
this  petition. 
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WHEREFORE,  this  defendant  prays     that     a 

writ  of  error  may  issue  in  his  behalf  out  of  this 

Court  or  out  of  the  United  States  Circuit  Court  of 

Appeals  for  the  Ninth  Circuit  for  the  correction  of 

errors  so  complained  of  and  that  a  transcript  of 

the  record,  proceedings  and  papers  in  this  cause 

duly  authenticated,  may  be  sent  to  the  Clerk  of  the 

Circuit  Court  of  Appeals  of  the  Ninth  Circuit. 

ROBT.  HIBBARD, 

Attorney  for  Defendant, 
Residence,  Boise,  Idaho. 

Endorsed,  Filed  May  12,  1923, 
W.  D.  McREYNOLDS,  Clerk, 


(Title  of  Court  and  Cause.) 

No.  971. 
ASSIGNMENT  OF  ERROR. 

Now  comes  the  defendant,  Matias  Idoata,  in  the 
above  entitled  action  and  in  connection  with  his  pe- 
tition for  a  writ  of  error,  makes  the  following  as- 
signment of  errors,  which  he  avers  occurred  in  con- 
nection with  and  upon  the  trial  of  the  above  en- 
titled cause,  to-wit: 

I. 

That  the  United  States  District  Court  for  the 
Southern  Division,  District  of  Idaho,  erred  in  over- 
ruling the  defendant's  petition  on  file  herein,  peti- 
tioning for  an  order  of  the  Court  restraining  the 
use  as  evidence  of  certain  property  seized  under 
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that  certain  illegal  search  warrant  issued  by  United 
States  Commissioner  John  Jackson  to  Elias  Mars- 
ters,  Prohibition  Director  for  Idaho.,  upon  the  affi- 
davit of  Paul  E.  Reynolds.  That  said  search  war- 
rant was  faulty  for  the  following  reasons: 

A.  That  the  affidavit  upon  which  the  search 
warrant  was  based  was  insufficient  in  that  it  did 
not  set  out  facts  upon  which  the  affiant  based  his 
belief  and  information  as  required  by  law.  It 
merely  stated,  ''that  the  said  Paul  E.  Reynolds  has 
been  informed  by  a  reliable  party,  whose  name  af 
fiant  does  not  care  to  disclose,  that  the  said  party 
has  seen  intoxicating  liquors  possessed  and  sold  by 
the  said  Mexican  at  the  Casa  Espanola  on  the 
premises  described  above." 

B.  That  the  affidavit  for  said  search  warrant 
did  not  describe  the  property  to  be  seized  as  re- 
quired by  law  inasmuch  as  it  merely  stated  "there 
is  located  certain  property,  to-wit:  whiskey,  beer 
and  other  intoxicating  liquors,  etc". 

2. 

That  the  Court  erred  in  the  admission  of  evi- 
dence offered  by  plaintiff  in  the  following  instances, 
to-wit : 

A.  In  admitting  the  evidence  of  R.  F.  Redman 
when  he  testified  that  he,  in  company  with  Mr. 
Reynolds  and  Mr.  Kuchenbecker,  on  March  20th, 
1923,  made  a  search  by  authority  of  the  above  en- 
titled search  warrant,  of  the  defendant's  dwelling 
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known  as  the  Casa  Espanola,  and  located  in  Bur- 
ley,  Cassia  Counnty,  Idaho.  Also,  in  allowing  this 
witness  to  testify  that  he  saw  the  defendants  there 
at  that  time  and  that  they  found  and  seized  a  bot- 
tle of  whiskey  and  four  whiskey  glasses  and  took 
them  from  said  place  notwithstanding  the  protests 
of  the  defendants  and  in  allowing  the  witness  to 
testify  that  Plaintiff's  Exhibits  1  and  2,  were  found 
on  that  day  and  at  that  time. 

B.  In  admitting  the  evidence  of  0.  E.  Kuchen- 
becker  to  the  effect  that  under  the  authority  of  a 
search  warrant,  he  participated  in  a  search  of  the 
defendant's  premises  on  March  20th,  1923,  and  at 
said  time  found  a  bottle  containing  moonshine 
whiskey  and  four  whiskey  glasses  which  he  iden- 
tified as  Plaintiff's  Exhibits  No.  1  and  2. 

C.  In  admitting  the  evidence  of  Paul  Reynolds, 
Federal  Prohibition  Agent,  to  the  effect  that  he 
conducted  a  search  of  the  Casa  Espanola  in  Burley, 
Idaho,  on  March  20th,  1923,  and  at  that  time  and 
at  said  place  Plaintiff's  Exhibits  No.  1  and  2,  were 
found  and  seized. 

D.  In  admitting  the  evidence  of  C.  B.  Steunen- 
berg  to  the  effect  that  Plaintiff's  Exhibit  No.  1, 
contained  4OV2  per  cent  alcohol  by  volume. 

E.  In  admitting  Plaintiff's  Exhibits  No.  1  and 
2,  as  evidence  in  the  above  entitled  cause. 

3. 

That  the  Court  erred  in  rendering  and  entering 
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judgment  against  the  defendant  on  each  one  of  the 
two  counts  conntained  in  the  information  for  the 
following  reasons: 

A.  The  legal  evidence  was  insufficient  to  sus- 
tain the  judgment  rendered  and  entered  on  each 
count. 

WHEREFORE,  defendant  prays  that  the  judg- 
ment of  the  District  Court  may  be  reversed. 

ROBT.  HIBBARD, 

Attorney  for  Defendant. 
Residence,  Boise,  Idaho. 

Service  acknowledged  this  1st  day  of  May,  1923. 

E.  G.  DAVIS, 

U.  S.  Attorney. 
J.  H.  McEVERS, 

Asst.  U.  S.  Attorney. 
McKEEN  F.  MORROW, 

Asst.  U.  S.  Attorney. 

Endorsed,  Filed  May  12,  1923, 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  971. 
ORDER  GRANTING  WRIT  OF  ERROR. 
On  motion  of  Robert  Hibbard,  counsel  for  the 
Matias  Idoata,  the  above  named  defendant  it  is 
hereby  ordered  that  a  writ  of  error  to  the  Circuit 
Court  of  Appeals  of  the  United  States,  for  the 
Ninth  Circuit,  from  the  judgment  heretofore  ren- 
dered and  entered  herein,  be,  and  the  same  is  here- 
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by  granted  and  allowed,  and  that  a  certified  trans- 
cript of  the  record  and  all  proceedings  be  forthwith 
transmitted  to  the  Clerk  of  said  Circuit  Court  of 
Appeals  of  the  United  States,  for  the  Ninth  Cir- 
cuit. 

It  is  further  ordered  that  the  said  defendant  be, 
and  is  hereby  admitted  to  bail  in  the  sum  of  Five 
Hundred  ($500.00)  Dollars,  pending  the  termina- 
tion of  said  proceedings  in  error,  conditioned  ac- 
cording to  law,  the  same  to  act  as  a  supersedeas  or 
stay  bond. 

Dated  at  Boise,  Idaho,  this  12th  day  of  May,  1923. 

FRANK   S.   DIETRICH, 

JV/doe 
Endorsed,  Filed  May  12,  1923, 

W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  971. 
PRAECIPE  AND  STIPULATION. 
TO  THE  CLERK  OF  THE  ABOVE  ENTITLED 
COURT : 

You  are  hereby  requested  to  transmit  in  printed 
form  to  the  Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Judicial  Circuit,  those  por- 
tions of  the  record  in  said  cause  which  are  speci- 
fied in  the  annexed  stipulation. 

ROBT.  HIBBARD, 

Attorney  for  Defendant. 
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IT  IS  HEREBY  STIPULATED,  by  and  between 
the  respective  parties  to  the  above  entitled  cause 
through  their  attorneys  of  record,  that  the  follow- 
ing portions  only  of  the  record  in  said  cause  shall 
be  certified  by  the  Clerk  of  the  above  entitled  Court 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit  in  response  to  the  writ 
of  error  herein,  to-wit: 


1. 

Information. 

2. 

Minute  entry  of  Clerk  showing  plea  of  de- 

fendants. 

3. 

Verdict  of  jury. 

4. 

Judgment. 

5. 

Bills  of  Exceptions  Nos.  1  and  2. 

6. 

This  stipulation. 

7. 

Petition  for  Writ  of  Error. 

8. 

Assignment  of  Errors. 

9. 

Writ  of  Error. 

10. 

Citation. 

11. 

Certificate  of  Clerk. 

12. 

Order  Granting  Writ  of  Error. 

Signed,  E.   G.   DAVIS, 

United  States  District  Attorney^ 
District  of  Idaho, 
JOHN  H.  McEVERS, 

Assistant  United  States  District 
Attorney y  District  of  Idaho, 
ROBT.  HIBBARD, 

Attorney  for  Defendant, 
Residence,  Boise,  Idaho. 
Endorsed,  Filed  May  15,  1923, 
W.  D.  McREYNOLDS,  Clerk. 
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(Title  of  Court  and  Cause.) 
WRIT  OF  ERROR. 

UNITED  STATES  OF  AMERICA,  ) 

)  ss. 
Ninth  Judicial  District,  ) 

The  President  of  the  United  States  to  the  Honor- 
able Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Southern  Di- 
vision,—GREETING : 

Because  of  the  record  and  proceedings,  as  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  in 
the  said  District  Court,  before  you,  between  the 
United  States  of  America  and  Matias  Idoata,  de- 
fendant, a  manifest  error  hath  happened,  to  the 
great  damage  of  the  said  Matias  Idoata,  defend- 
ant, as  by  his  complaint  appears,  we  being  willing 
that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the 
party  aforesaid,  in  this  behalf,  do  command  you, 
if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid  with  all  things  concerning 
the  same,  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  together  with  this  writ, 
so  that  you  have  the  same  at  the  City  of  San  Fran- 
cisco, California,  in  said  Circuit,  on  the  14th  day 
of  June,  1923,  A.  D.,  in  said  Circuit  Court  of  Ap- 
peals, to  be  then  and  there  held,  that  the  record  and 
proceedings  aforesaid,  being  inspected,  the  said  Cir- 
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cuit  Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right,  and  ac- 
cording to  the  laws  and  customs  of  the  United 
States  should  be  done. 

WITNESS  the  Honorable  William  H.  Taft,  Chief 
Justice  of  the  United  States,  this  12th  day  of  May, 
1923,  and  in  the  146th  year  of  the  Independence  of 
the  United  States  of  America. 

Allowed  by  Frank  S.  Dietrich,  United  States  Dis- 
trict Judge. 

Attest:  W.  D.  McREYNOLDS, 

Clerk  of  the  District  Court  of  the 
(Seal)  United  States,  District  of  Idaho, 

Southern  Division. 

Endorsed,  Filed  May  12,  1923, 
W.  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  971. 
CITATION. 
United  States  of  America,  ) 
Southern   Division,  )  ss. 

District  of   Idaho,  ) 

To  the  United  States  of  America,  the  above-named 

Plaintiff,  and  E.  G.  Davis,  Esq.,  United  States 

District  Attorney  for  the   District  of  Idaho, — 

GREETING: 

YOU  ARE  HEREBY   CITED  AND  ADMON- 
ISHED to  be  and  appear  at  a  session  of  the  United 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Ju- 
dicial Circuit,  to  be  held  in  the  City  of  San  Fran- 
cisco, California,  in  said  Circuit,  on  the  14th  day 
of  June,  1923,  pursuant  to  a  writ  of  error  filed  in 
the  Clerk's  oflice  of  the  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Southern  Division, 
wherein  Matias  Idoata  is  plaintiff  in  error,  and 
the  United  States  of  America  is  defendant  in  error, 
to  show  cause,  if  any  there  be,  why  the  judgment 
rendered  against  the  said  plaintiff  in  error,  as  in 
said  writ  of  error  mentioned,  should  not  be  cor- 
rected, and  why  speedy  justice  should  not  be  done 
the  parties  in  that  behalf. 

WITNESS,  the  Honorable  F.  S.  Dietrich,  Dis- 
trict Judge  of  the  United  States  for  the  District  of 
Idaho,  Southern  Division,  at  Boise,  Idaho,  within 
said  District,  this  15th  day  of  May,  1923,  A.  D., 
and  the  146th  year  of  the  Independence  of  the 
United  States  of  America. 

(Signed)  F.  S.  DIETRICH, 

United  States  District  Judge. 

Attest:     W.  D.  McREYNOLDS, 
(Seal)  Clerk. 

Endorsed,  Filed  May  15,  1923, 
W,  D.  McREYNOLDS,  Clerk. 


(Title  of  Court  and  Cause.) 

No.  971. 
CLERK'S  CERTIFICATE. 
I,  W.  D.  McReynolds,  Clerk  of  the  District  Court 


44  Matias  Idoata,  vs. 

of  the  United  States  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  transcript  of  pages 

numbered  from  1  to  44,  inclusive,  to  be  full,  true 
and  correct  copies  of  the  pleadings  and  proceedings 
in  the  above  entitled  cause,  and  that  the  same  to- 
gether constitute  the  transcript  of  the  record  here- 
in upon  Writ  of  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  as  re- 
quested by  the  praecipe  filed  herein. 

I  further  certify  that  the  cost  of  the  record  here- 
in amounts  to  the  sum  of  $53.25,  and  that  the  same 
has  been  paid  by  the  Plaintiff  in  Error. 

Witness  my  hand  and  the  seal  of  said  Court  this 

28th  day  of  May,  1923. 

W.  D.  McREYNOLDS, 

(SEAL)  Clerk. 

By  Pearl  E.  Zanger, 

Deputy. 
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United  States  District  Attorney, 
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Attorney  for  Plaintiff  in  Error. 
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MATIAS  IDOATA, 

Plaintiff  in  Error ^ 
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UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR 


Upon  Writ  of  Error  from  the  United  States  District 
Court,  for  the  District  of  Idaho,  Southern  Division. 


E.  G.  DAVIS, 

United  States  District  Attorney, 

JOHN  H.  McEVERS, 

Assistant  United  States  District  Attorney, 
Residence,  Boise,  Idaho, 
Attorneys  for  Defendant  in  Error. 

ROBERT  HIBBARD, 

Present  address  unknown. 
Attorney  for  Plaintiff  in  Error. 
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MATIAS  IDOATA, 

Plaintiff  in  Error, 


vs. 


UNITED  STATES  OF  AMERICA, 
Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR. 


Upon  Writ  of  Error  from  the  United  States  District 
Court,  for  the  District  of  Idaho,  Southern  Division. 


STATEMENT  OF  THE  CASE. 

The  defendant  in  this  case  was  charged  under  the  Na- 
tional Prohibition  Act  in  four  counts:  One,  with  the 
possession  of  intoxicating  liquor  on  the  17th  day  of 
March,  1923 ;  Two,  with  the  sale  of  intoxicating  liquor  on 
the  17th  day  of  March,  1923 ;  Three,  mth  possession  of 
intoxicating  liquor  on  or  about  the  2()th  day  of  March, 
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1923;  Four,  with  maintaining  a  nuisance.  Plaintiff  in 
Error  plead  guilty  to  counts  one  and  three,  and  was  by 
the  jury  found  guilty  on  counts  two  and  four. 

The  Plaintiff  in  Error  has  filed  no  brief  in  this  case, 
and  his  attorney,  as  we  understand  it,  has  abandoned  it. 
His  present  Adiereabouts  is  not  known.  The  only  pos- 
sible question  in  this  case  relates  to  the  sufficiency  of 
the  affidavit  upon  which  the  search  warrant  was  issued. 
This  is  set  out  in  full  in  the  transcript  (Tr.  pp.  18  and 
19).  A  hearing  was  held  upon  the  petition  of  Plaintiff  in 
Error  praying  the  court  to  prevent  the  Government  from 
using  as  evidence  any  of  the  property  seized  under  the 
search  warrant  issued  on  the  affidavit  in  question.  This 
petition  was  denied  by  the  trial  court,  and  we  submit 
that  the  correctness  of  his  ruling  is  not  fairly  open  to 
question. 

Respectfully  submitted, 
E.  G.  DAVIS, 

United  States  District  Attorney, 

JOHN  H.  McEVERS, 

Assistant  United  States  District  Attorney, 
Residence,  Boise,  Idaho, 
Attorneys  for  Defendant  in  Error. 
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Bankrupt, 
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printing  in  italic  the  two  words  between  which  the  omission  seems  to 
•«cur.J 

Page 

Answer  and  Objections  to  Petition  and  Claim 

of   Albert    C.    Smith 20 

Assignment  of  Error  on  Appeal  of  Albert  C. 

Smith 54 

Bond  on  Appeal  of  Albert  C.  Smith 56 

Certificate   of   Clerk   U.   S.   District   Court   to 

Transcript   of  Record 120 

Certificate  of  Judge  to  Statement  of  Evidence .   118 
Certificate    on   Review    of    Order   Disallowing 

Claim  of  Albert  C.  Smith 3 

Citation   on  Appeal 1 

Decision  and  Order  in  the  Matter  of  the  Pre- 
ferred Claim  of  Albert  C.  Smith 27 

EXHIBITS : 

Exhibit  '^  A"— Interim  Certificate  No.  838.  19 
Names  and  Addresses  of  Attorneys  of  Record.       1 

Opinion  on  Review  of  Order  of  Referee 39 

Order  Extending  Time  to  and  Including  June 

15,  1923,  to  File  Record  and  Docket  Cause .  122 
Order  Modifying  Order  of  Referee  in  Denying 

the  Petition  of  Albert  C.  Smith 51 


ii  Albert  C.  Smith  vs. 

Index.  Pag^ 

Petition  and  Claim  of  Albert  C.  Smith 4 

Petition  of  Albert  C.  Smith  for  Appeal 52 

Petition  of  Albert  C.  Smith  for  Review 37 

Praecipe  for  Transcript  of  Record. 119 

Statement  of  Evidence  Under  Equity  Rule  75 .     59 

TESTIMONY:  ^ 

BOSWORTH   80 

Cross-examination    80 

Redirect  Examination  107 

Recross-examination    110 

DE  LONG 67 

Cross-examination    72 

SMITH,  ALBERT  C 62 

WITHINGTON,   GEORGE  T Ill 

Cross-examination    112 

Recross-examination 116 


Names  and  Addresses  of  Attorneys  of  Record. 

Mr.  I.  N.  SMITH,  Piatt  Building,  Portland,  Ore- 
gon; Mr.  L.  A.  McNARY,  Gasco  Building, 
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land,  Oregon, 

For  the  Appellant. 

Mr.    J.    P.    WINTER,    Title    &    Trust    Building, 
Portland,  Oregon, 
For  the  Appellee. 


Citation  on  Appeal. 

United  States  of  America, 
District  of  Oregon, — ss. 

To  E.  C.  Bronaugh,  Trustee  in  Bankruptcy  of 
Morris  Brothers,  Inc.,  and  to  John  P.  Winter, 
Esq.,  His  Attorney,  GREETING: 

WHEREAS,  Albert  C.  Smith  has  lately  ap- 
pealed to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  a  decree  ren- 
dered in  the  District  Court  of  the  United  States 
for  the  District  of  Oregon,  in  your  favor,  and  has 
given  the  security   required  by  law; 

You  are,  therefore,  hereby,  cited  and  admonished 
to  be  and  appear  before  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  at 
San  Francisco,  California,  within  thirty  days  from 
the  date  hereof,  to  show  cause,  if  any  there  be, 
why  the  said  decree  should  not  be  corrected,  and 
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speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

GIVEN  under  my  hand,  at  Portland,  in  said 
District,  this  16th  day  of  August,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  twenty- 
two. 

CHAS.  E.  WOLVEETON, 

Judge. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  citation  on  appeal  is 
hereby  accepted  in  said  county  and  state  this  16th 
day  of  August,  1922,  by  receiving  a  copy  thereof, 
duly  certified  to  be  such  by  John  W.  Reynolds,  of 
attorneys  for  appellant. 

J.  P.  WINTER, 
Attorney  for  Trustee  in  Bankruptcy. 

[Endorsed]:  (Original).  No.  B — 5653.  United 
States  District  Court,  District  of  Oregon.  In  the 
Matter  of  Morris  Brothers,  Inc.,  Bankrupt.  In  re 
Claim  of  Albert  C.  Smith.  Citation  on  Appeal. 
U.  S.  District  Court,  District  of  Oregon.  Filed 
Aug.  16,  1922,  at  2  o'clock  P.  M.  G.  H.  Marsh, 
Clerk.     [1^] 


*Page-number    appearing    at    foot  of  page  of  original  certified  Tran- 
script of  Eecord. 


Earl  C,  Bronaugh,  3 

In   the   District   Court   of   the   United   States   for 
the  District  of  Oregon. 

March   Term,   1922. 

BE  IT, REMEMBERED,  That  on  the  6th  day 
of  April,  1922,  there  was  duly  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  the  certificate  of  the  Referee  in  Bank- 
ruptcy for  review  by  the  Court  of  the  order  of 
the  Referee  disallowing  the  claim  of  Albert  C. 
Smith,  in  words  and  figures  as  follows,  to  wit:     [2] 

In   the   District    Court   of   the   United   States    for 
the  District  of  Oregon. 

In  the  Matter  of  MORRIS   BROTHERS,   INC., 

Bankrupt. 

Certificate  on  Review  of  Order  Disallowing  Claim 

of  Albert  C.  Smith. 

To  the  Honorable  District  Court  Above  Named: 

The  undersigned  Referee  in  Bankruptcy  before 
whom  the  administration  of  said  estate  is  pending, 
hereby  certifies  that  on  the  12th  day  of  January, 
1922,  an  order  was  made  and  entered  in  said  cause 
denying  to  Albert  C.  Smith  his  claim,  either  gen- 
eral or  preferred,  against  the  estate  of  the  above- 
named  bankrupt;  that  thereafter  the  said  peti- 
tioner, being  aggrieved  at  the  order  so  made,  filed 
his  petition  for  review  which  was  allowed,  and  the 
question  for  decision  upon  said  review  is  whether 
or  not  the  order  made  is  correct  under  the  plead- 
ings and  proof. 
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The  reasons  for  the  order  and  principles  of  law 
applicable  are  fully  set  forth  in  the  order  and 
need  not,  in  this  certificate,  be  repeated. 

I  hand  up  with  this  certificate  as  a  part  thereof 
The  petition  and  claim. 
The  answer  thereto. 
The  order  disallowing  the  claim. 
The  petition  for  review. 

All   the   pleadings   and   the   evidence   adduced   be- 
fore me. 

Respectfully  submitted, 

A.  M.  CANNON, 
Referee  in  Bankruptcy. 

Filed  April  6,  1922.     G.  H.  Marsh,  Clerk.     [3] 


AND  AFTERWARDS,  to  wit,  on  the  6th  day  of 
April,  1922,  there  was  duly  filed  in  said  court, 
with  the  certificate  of  the  Referee,  the  claim 
of  Albert  C.  Smith,  in  words  and  figures  as  fol- 
lows, to  wit:     [4] 

In  the  District  Court  of  the  United  States  for  the 

District   of  Oregon. 

IN  BANKRUPTCY. 

In  the  Matter  of  MORRIS  BROTHERS,  INC.,  a 
Corporation,  Bankrupt. 

Petition  and  Claim  of  Albert  C.  Smith. 

Comes  now  Albert  C.  Smith,  the  petitioner,  and 
respectfully  represents  to  this  Honorable  Court 
and  alleges: 
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I. 

That  on  and  prior  to  the  6th  day  of  September, 
1919,  Morris  Brothers,  Inc.,  was  a  corporation, 
organized  under  the  laws  of  the  State  of  Oregon, 
and  that  the  stockholders  of  the  said  corporation, 
on  said  6th  day  of  September,  1919,  adopted  a  reso- 
lution that  the  said  corporation  be  dissolved,  and 
also  adopted  a  resolution  authorizing  and  directing 
the  directors  to  dissolve  said  corporation  and  to  sell 
all  the  assets  and  business  thereof  for  a  consideration 
of  one  million  and  00/100  dollars  ($1,000,000.00) 
to  a  new  corporation  of  the  same  name  to  be 
formed,  and  the  directors  thereupon,  on  said  day, 
held  a  meeting  and  adopted  a  resolution  of  disso- 
lution of  said  corporation  and  sale  of  its  business 
and  assets  for  one  million  and  00/100  dollars 
($1,000,000.00)  to  a  new  corporation  of  the  same 
name  to  be  organized,  as  directed  by  said  resolu- 
tion of  the  stockholders. 

II. 

That  thereafter,  a  new  corporation,  to  wit,  Mor- 
ris Brothers,  Inc.,  the  bankrupt  above  named,  was 
organized,  and  on  said  6th  day  of  September,  1919, 
held  its  first  meeting  of  stockholders;  and  at  said 
meeting  of  stockholders  it  was  resolved  that  the 
offer  of  Morris  Brothers,  Inc.,  said  antecedent 
corporation,  to  sell  all  its  assets  and  business  to 
the  said  new  corporation  for  one  million  and  00/100 
dollars  ($1,000,000.00)  be  accepted;  and  thereafter, 
on  [5]  the  same  day,  the  first  meeting  of  the 
Board  of  Directors  of  said  new  corporation  was 
held,    and    a    resolution    was    by    said    directors 
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adopted  approving  and  ratifying  said  action  of  the 
stockholders. 

III. 

That  said  Morris  Brothers,  Inc.,  existing  pre- 
vious to  September  6,  1919,  had  a  capital  stock 
consisting  of  common  stock  only  of  one  hundred 
thousand  and  00/100'  dollars  ($100',000.0O),  and 
all  of  said  stock  at  the  time  of  said  dissolution 
was  held  by  Stella  M.  Etheridge,  except  one  share 
of  one  hundred  and  00/100  dollars  ($100.00)  par 
value  held  by  J.  L.  Etheridge,  one  share  of  one  hun- 
dred and  00/100  dollars  ($100.00)  par  value  held 
by  F.  S.  Morris,  and  one  share  of  one  hundred 
and  00/100  dollars  ($100.00)  par  value  held  by 
Forbes  B.  Pratt;  and  that  said  new  corporation 
was  organized  with  an  authorized  capital  stock  of 
one  million  and  00/100  dollars  ($1,000,000.00), 
five  hundred  thousand  and  00/100  dollars  ($500,- 
000.00)  preferred  stock  and  five  hundred  thousand 
and  00/100  dollars  ($500,000.00)  common  stock, 
and  that  all  of  said  stock  was  formally  subscribed 
by  said  Stella  M.  Etheridge,  except  one  share  of 
one  hundred  and  OO/lOO  dollars  ($100.00)  com- 
mon stock  which  was  subscribed  by  said  Forbes 
B.  Pratt  and  one  share  of  one  hundred  and  00/100 
dollars  ($100.00)  common  stock  which  was  sub- 
scribed by  J.  L.  Etheridge. 

IV. 

That  the  dissolution  of  said  antecedent  corpora- 
tion and  the  organization  of  said  new  corporation 
of  the  same  name  was  a  formal  and  apparent 
change  only,  and  that  in  truth  and  in  fact  and  in 
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legal  effect,  the  persons  concerned  therein  re- 
mained the  same,  and  the  property,  obligations, 
assets  and  business  thereof  continued  the  same, 
and  the  sole  etfect  thereof  was  to  authorize  the 
increase  of  capital  stock  to  five  hundred  thousand 
and  00/100  dollars  ($500,000.00)  common  stock 
and  five  hundred  thousand  and  00/100  dollars 
($500,000.00)  preferred  stock;  and  all  transac- 
tions hereinafter  alleged  of  a  date  prior  to  Sep- 
tember 6,  1919,  refer  to  transactions  with  said 
antecedent  corporation,  and  all  allegations  with 
reference  to  transactions  subsequent  to  Septem- 
ber 6,  1919,  refer  to  [6]  transactions  with  said 
reorganized  corporation. 

V. 

That  on  or  about  the  31st  day  of  July,  1919,  sai^^- 
Morris  Brothers,  Inc.,  had  and  received  money 
to  and  for  the  use  and  benefit  of  petitioner  in  the 
manner  hereinafter  more  particularly  stated. 

VI. 

That  on  or  about  the  31st  day  of  July,  1919,  said 
stockholders  and  said  Morris  Brothers,  Inc.,  by 
its  officers  and  agents,  falsely  and  fraudulently 
represented  to  petitioner  that  said  Morris  Brothers, 
Inc.,  had  for  sale  and  would  sell  petitioner  pre- 
ferred stock  of  said  Morris  Brothers,  Inc.;  that 
the  common  stock  in  said  corporation  was  paid 
up  and  was  represented  by  cash,  bonds  and  other 
property  of  the  value  of  five  hundred  thousand 
and  00/100  dollars  ($500,000.00),  and  that  said 
preferred  stock  was  better  than  municipal  bonds; 
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that  the  same  could  be  easily  sold,  and  would  pay 
dividends  of  eight  per  cent  (8%)  per  annum,  and 
that  six  per  cent  (6%)  per  annum  would  be  guar- 
anteed; and  that  said  offer  was  made  to  him  and 
to  a  few  other  influential  customers  as  a  special 
favor  and  opportunity,  and  that  when  the  pre- 
ferred stock  was  fully  sold  the  paid-up  capital  of 
said  corporation  would  be  one  million  and  00/100 
dollars   ($1,000,000.00). 

VII. 

That  petitioner  believed  and  relied  upon  said 
representations,  and  that  said  representations  were 
all  made  for  the  purpose  of  inducing  petitioner 
to  pay  money  to  said  Morris  Brothers,  Inc.,  in  the 
attempted  purchase  of  preferred  stock,  above  de- 
scribed, and  did  induce  petitioner,  on  or  about 
the  31st  day  of  July,  1919,  to  pay  to  said  Morris 
Brothers,  Inc.,  the  said  sum  of  two  thousand  and 
00/100  dollars  ($2,000.00),  as  evidence  of  which 
payment  petitioner  received  interim  certificate  No. 
838,  a  copy  of  which  is  hereunto  [7]  attached 
marked  Exhibit  ^^A." 

VIII. 

That  in  truth  and  in  fact,  Morris  Brothers,  Inc., 
was  not,  at  the  time  of  said  representations  to  peti- 
tioner, nor  at  any  time,  a  corporation  of  five 
hundred  thousand  and  00/100  dollars  ($500,- 
000.00)  paid-up  common  stock,  or  having  any 
amount  of  authorized  capital  stock  except  one 
hundred  thousand  and  00/100  dollars  ($100,000.00) 
common    stock,    as    above   described,   but   in   truth 
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and  in  fact,  there  was  not  and  never  had  been  more 
than  one  hundred  thousand  and  00/100'  dollars 
($100,000.00)  paid  up  as  capital  stock  of  said 
Morris  Brothers,  Inc.,  nor  was  there  any  money 
or  property  representing  paid-up  capital  or  sur- 
plus or  assets  above  its  liabilities  belonging  to  said 
Morris  Brothers,  Inc.,  at  said  time;  that  in  truth 
and  in  fact,  said  preferred  stock  offered  to  peti- 
tioner was  not  more  valuable  or  better  or  more 
saleable  than  municipal  bonds,  nor  was  the  same 
of  any  value  whatever;  that  in  truth  and  in  fact, 
no  such  preferred  stock  was  in  existence,  nor 
legally  or  at  all  authorized  to  be  issued  or  sub- 
scribed. 

IX. 
That  prior  to  the  time  of  said  representations 
to  petitioner,  all  of  said  stockholders  of  Morris 
Brother^  Inc.,  conspired  and  confederated  to- 
gether for  the  purpose  of  permitting  the  with- 
drawal, by  said  Fred  S.  Morris,  of  assets  of  said 
corporation  of  the  value  of  more  than  one  hun- 
dred thousand  and  00/100  dollars  ($100,000.00) 
and  more  than  the  entire  amount  of  paid-up  capi- 
tal and  surplus  assets  then  belonging  to  said  cor- 
poration; and  that  said  Stella  M.  Etheridge,  in 
pursuance  of  said  conspiracy  and  fraudulent  pur- 
pose, acquired  all  of  the  capital  stock  of  said  cor- 
poration then  belonging  to  or  within  the  control 
of  said  Fred  S.  Morris,  and  in  consideration 
thereof,  said  Fred  S.  Morris  was,  in  pursuance  of 
said  conspiracy  and  fraudulent  purpose,  permitted 
[8]     to    and   did   withdraw   and  receive  from  the 
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assets  of  said  corporation  more  than  one  hundred 
thousand  and  00/100  dollars  ($100,000.00)  in  value 
thereof,  and  more  than  the  entire  capital  and  sur- 
plus then  belonging  to  said  corporation. 

X. 
That  at  and  prior  to  the  time  of  said  withdrawal 
of  assets  by  said  Fred  S.  Morris,  the  fraudulent 
purpose  was  conceived  by  all  of  said  stockholders 
to  reorganize  said  corporation  with  an  authorized 
capital  of  five  hundred  thousand  and  00/100  dollars 
($50O,000'.00)  preferred  stock,  and  that  said  com- 
mon stock  and  also  said  preferred  stock,  with  the 
exception  of  a  nominal  amount  thereof,  should  be 
subscribed  by  said  Stella  M.  Etheridge  and  issued 
to  her  as  fully  paid  stock  without  other  payment  of 
such  subscriptions  except  the  transfer  of  the  assets 
of  said  antecedent  corporation  to  said  reorganized 
corporation;  and  in  pursuance  of  said  conspiracy 
and  fraudulent  scheme,  said  antecedent  corpora- 
tion was  thereafter  dissolved  and  said  new  corpora- 
tion formed,  and  the  assets  of  said  antecedent 
corporation  transferred  to  said  new  corporation, 
and  all  of  said  common  stock  in  the  new  corpora- 
tion subscribed  by  said  Stella  M.  Etheridge  except 
one  hundred  and  00/100  dollars  ($100.00)  thereof 
subscribed  by  Forbes  B.  Pratt  and  one  hundred 
and  00/100  dollars  ($100.00)  thereof  subscribed 
by  J.  L.  Etheridge,  and  said  stock  was,  in  further 
pursuance  of  said  scheme,  issued  to  said  Stella 
M.  Etheridge  as  fully  paid,  excepting  two  hundred 
and  00/100  dollars  ($200.00)  thereof,  as  aforesaid; 
and    in    further    pursuance     of    said    fraudulent 
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scheme,  said  five  hundred  thousand  and  00/100'  dol- 
lars ($500,000.00)  preferred  stock  was  all  sub- 
scribed by  said  Stella  M.  Etheridge  and  issued  to 
her  as  fully  paid  and  nonassessable;  and  that  no 
payment  of  any  of  the  said  stock  subscriptions 
was  in  fact  made,  except  that  said  new  corporation 
succeeded  to  the  assets  and  liabilities  and  the  busi- 
ness of  said  corporation  so  dissolved.     [9] 

XI. 

That  said  Stella  M.  Etheridge  did  not  have,  at 
the  time  of  subscribing  said  stock,  nor  has  she 
had  at  any  time  since,  any  property  or  means  of 
paying  said  subscriptions,  either  of  common  or  pre- 
ferred stock,  or  any  part  thereof;  and  that  all  of 
said  stockholders  well  knew,  at  the  time  said  sub- 
scription was  received,  that  said  Stella  M.  Etheridge 
w^as  unable  to  pay  anything  thereon,  and  that  she 
was  insolvent;  and  that  the  subscription  of  said 
stock  by  said  Stella  M.  Etheridge,  she  being  with- 
out financial  responsibility,  was  a  part  of  said 
fraudulent  scheme  to  reorganize  said  corporation 
on  the  basis  of  five  hundred  thousand  and  00/100 
dollars  ($500,000.00)  common  stock  and  five  hun- 
dred thousand  and  00/100  dollars  ($500,000.00) 
preferred  stock  wdthout  any  actual  capital  w4iat- 
ever,  except  such  as  might  be  obtained  by  fraudu- 
lent sales  of  preferred  stock  in  like  manner  as 
practiced  against  petitioner,  as  above  set  forth. 

XII 

That  during  a  period  beginning  in  the  year  1918 
and  extending  until  the  date  of  reorganization  of 
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said  corporation  in  September,  1919,  purported 
and  pretended  sales  of  preferred  stock  of  Morris 
Brothers,  Inc.,  were  made  to  other  persons  in  like 
manner  as  to  the  petitioner,  all  in  pursuance  of  the 
same  plan  and  purpose,  as  above  set  forth,  and 
that  all  of  the  sums  received  by  said  pretended 
sales  of  preferred  stock  were  carried  in  a  distinct 
account  upon  the  books  of  said  Morris  Brothers, 
Inc.,  both  prior  to  and  after  said  reorganization 
date,  including  said  sum  of  two  thousand  and 
00/100  dollars  ($2,00.00)  so  fraudulently  obtained 
from  the  petitioner,  as  aforesaid;  and  when  said 
new  corporation  had  been  organized  and  said  pre- 
ferred stock  issued  to  said  Stella  M.  Etheridge, 
the  said  Stella  M.  Etheridge  surrendered  for  de- 
livery to  the  petitioner  and  other  persons  fraudu- 
lently induced,  as  aforesaid,  to  become  purchasers 
of  [10]  said  preferred  stock,  sufficient  shares 
thereof  to  satisfy  said  pretended  sales;  and  there- 
upon, the  said  Stella  M.  Etheridge  was  given 
credit  on  the  books  of  said  corporation  for  the  en- 
tire amount  which  has  been  received  and  was  then 
standing  to  the  credit  of  sales  of  preferred  stock 

r 

in  said  Morris  Brothers,  Inc.,  and  said  Stella  M. 
Etheridge  immediately  received  therefor,  as  rep- 
resenting the  proceeds  of  the  sales  of  her  said  pre- 
ferred stock,  certain  bonds,  to  wit: 

Ten  thousand  and  00/100  dollars  ($10,000.00) 
par  value  six  per  cent  (6%)  bonds  of  the  City  of 
Victoria,  B.  C,  due  March  1st,  1928; 

Fifteen  thousand  and  00/100  dollars  ($15,000.00) 
par  value  six  per  cent  (6%)  bonds  of  the  City  of 
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Regina,  Province  of  Saskatchewan,  due  March  1st, 
1923; 

Twenty-five ,  thousand  and  00/100  dollars  ($25,- 
OOO.OO)  par  value  six  per  cent  ('6%)  bonds  of 
Caribou  County,  Idaho,  due  may  1st,  1936,  to  May 
1st,  1938; 

Twenty-five  thousand  and  00/100  dollars  ($25,- 
000.00)  par  value  five  and  one-half  per  cent 
(5%%)  bonds  of  Teton  County,  Idaho,  due  July 
1st,  1936  to  July  1st,  1938; 

Twenty-five  thousand  and  00/100  dollars  ($25,- 
000.00)  par  value  five  and  one-half  per  cent 
(5%%)  bonds  of  Clarke  County,  Washington; — 
the  total  value  of  said  bonds,  on  the  date  of  said 
transfer,  to  wit,  on  or  about  the  16th  day  of  Feb- 
ruary, 1920,  being  one  hundred  two  thousand, 
seven  hundred  fifty-one  and  18/100  dollars  ($102,- 
751.18)  including  interest  then  accrued;  and  sub- 
sequent thereto,  said  Stella  M.  Etheridge  ex- 
changed said  twenty-five  thousand  and  00/100  dol- 
lars ($25,000.00)  Clarke  County,  Washington, 
bonds  for  twenty-five  thousand  and  00/100  dollars 
par  value  six  per  cent  (6%)  bonds  of  the  city  of 
Twin  Falls,  Idaho,  due  January  1st,  1936,  said 
exchange  being  made  August  21st,  1920;  and  the 
value  of  said  Twin  Falls  bonds  with  interest  then 
accrued  was  [11]  twenty-five  thousand  two  hun- 
dred eight  and  32/100  dollars  ($25,208.32),  said 
value  being  more  than  covered  by  the  value  of  said 
bonds  of  said  Clarke  County,  Washington,  ex- 
changed therefor. 
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XIII. 

That  the  said  Stella  M.  Etheridge  had  and  re- 
tained in  her  possession  and  control  until  the 
time  of  the  appointment  of  the  Eeceiver  herein, 
all  of  said  bonds  so  acquired  and  representing  the 
money  paid  by  petitioner  and  others  defrauded 
in  like  manner  by  the  pretended  sales  of  preferred 
stock,  as  aforesaid,  except  the  said  bonds  of  Clarke 
County,  Washington,  and  in  lieu  thereof,  she  so 
held  continuously  to  said  date  of  receivership 
herein,  said  bonds  of  Twin  Falls,  Idaho,  and  that 
all  of  said  bonds  so  held  by  her  to  the  date  of  re- 
ceivership herein  were  surrendered  to  said  re- 
ceiver, and  came  into  possession  of  said  Trustee, 
and  have  at  all  times  been  capable  of  identifica- 
tion. 

XIV. 

Petitioner  is  informed  and  believes  and  therefore 
alleges,  that  said  Trustee  has  sold  the  said  twenty- 
five  thousand  and  00/100  dollars  ($25,000.00)  par 
value  Teton  County,  Idaho,  bonds  and  ten  thou- 
sand and  00/100  dollars  ($10,000.00)  par  value  of 
said  Twin  Falls,  Idaho,  bonds,  and  that  the  re- 
mainder of  said  bonds  remain  undisposed  of  in 
the  hands  of  said  Trustee. 

XV. 

That  the  value  of  said  bonds  and  the  proceeds 
of  sale  thereof  in  the  hands  of  said  Trustee  greatly 
exceeds  the  entire  amount  of  the  claims  of  peti- 
tioner and  all  other  persons  defrauded  by  the  pre- 
tended sale  of  preferred  stock,  as  aforesaid,  now 
unsatisfied. 
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XVI. 

That  after  the  payment  hy  petitioner  of  said  two 
thousand  and  00/100  dollars  ($2,000.00)  in  the 
attempted  purchase  of  [12]  preferred  stock,  as 
aforesaid,  petitioner  received  from  Morris  Brothers, 
Inc.,  payment  of  interest  on  said  two  thousand 
and  00/100  dollars  ($2,000.00)  at  eight  per  cent 
(^%)  from  said  31st  day  of  July,  1919,  to  the 
1st  day  of  July,  1920,  said  payments  aggregating 
$146.67;  that  said  sums  were  offered  to  petitioner 
under  the  guise  of  dividends  on  preferred  stock, 
but  that  petitioner,  at  the  time  of  accepting  the 
same,  had  no  knowledge  or  information  of  any 
of  the  facts  hereinbefore  set  forth,  nor  that  any  of 
the  representations  made  to  him  as  aforesaid, 
were  untrue,  and  that  petitioner  did  not  know  or 
have  any  information  of  any  of  said  facts,  nor 
of  any  of  said  misrepresentations  being  untrue  until 
a  short  time  prior  to  the  filing  of  this  petition, 
nor  until  during  the  pendency  of  the  above-en- 
titled cause  in  bankruptcy;  and  that  petitioner 
surrendered  his  interim  certificate,  aforesaid,  and 
received  in  exchange  a  pretended  certificate  of 
preferred  stock  on  or  about  the  13th  day  of  Janu- 
ary, 1920,  but  said  certificate  of  preferred  stock 
was  also  received  and  accepted  by  petitioner  with- 
out any  knowledge  that  any  of  said  representa- 
tions were  untrue  and  without  any  knowledge  of 
the  facts  above  alleged.  That  said  sums  so  pre- 
tended to  be  paid  as  dividends  on  the  said  pre- 
ferred stock,  were  not  in  fact  dividends;  that  at 
the  time  of  the  payment  thereof,  the  said  Morris 
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Brothers,  Inc.,  was  insolvent  and  had  no  earnings 
from  which  or  with  which  to  pay  dividends;  that 
such  pretended  dividends  were  paid  by  Morris 
•Brothers,  Inc.,  to  petitioner  to  induce  him  to  be- 
lieve and  he  did  believe  therefrom,  that  his  al- 
leged preferred  stock  was  of  great  value  and  was 
fully  paid  and  nonassessable,  and  that  petitioner 
was  lulled  to  repose  and  thereby  induced  to  for- 
bear inquiry  into  the  true  condition  of  said  pre- 
ferred stock  by  such  false  and  spurious  payment 
of  alleged  and  pretended  dividends  on  such  stock; 
that  the  officers  of  said  bankrupt  well  knew  at  the 
time  of  the  payment  of  the  pretended  dividends 
on  such  preferred  stock,  that  [13]  the  said  cor- 
poration was  and  at  all  times  herein  mentioned 
had  been  insolvent,  and  that  such  pretended  pay- 
ment of  dividends  was  a  sham  and  a  subterfuge 
and  was  a  fraud  upon  petitioner  and  others,  and 
with  such  knowledge  the  said  officers  of  said  bank- 
rupt, paid  such  pretended  dividends  to  this  peti- 
tioner to  further  defraud  and  deceive  him  and  he 
was  defrauded  and  deceived  thereby. 

XVII. 
That  this  petitioner  has  heretofore  filed  his  claim 
against  said  bankrupt  estate  as  a  general  creditor 
thereof,  but  that  said  claim  was  presented  prior 
to  any  knowledge  or  means  of  knowledge  on  peti- 
tioner's part  of  any  of  said  facts  above  alleged 
as  to  the  method  of  organization  of  said  corpora- 
tion, or  as  to  the  manner  in  which  said  pretended 
preferred  stock  was  subscribed  or  issued,  nor  as 
to  what  disposition  was  made  of  the  funds  received 
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therefrom,  or  that  said  funds  were  traceable,  or 
that  the  same,  or  property  received  therefor  could 
be  traced  or  identified. 

XVIII. 

That  petitioner  is  ready,  able  and  willing  to  do 
and  perform  whatever  the  Court  shall  deem  equit- 
able in  the  matter  of  restoration  of  said  pretended 
dividends,  surrender  of  said  worthless  preferred 
stock  certificate,  or  otherwise. 

XIX. 

That  n0  portion  of  said  sum  so  paid  by  peti- 
tioner has  been  repaid,  nor  any  interest  thereon 
paid  to  him,  except  as  above  set  forth;  that  there 
are  no  setoffs  or  counterclaims  thereto;  that  no 
judgment  has  ever  been  recovered  thereon,  and 
that  petitioner  has  not,  nor  has  any  person  by  his 
order  or  to  his  knowledge  or  belief,  for  his  use,  had 
or  received  any  manner  of  security  therefor. 

WHEREFORE,  petitioner  prays  that  he  be 
allowed  his  amended  claim  as  herein  set  forth  for 
the  sum  of  two  thousand  and  00/100'  dollars 
($2,000.00),  with  interest  at  six  per  cent  (6%) 
per  annum  [14]  from  the  31st  day  of  JuU', 
1919,  subject  to  credit  of  $146.67  on  said  interest, 
that  said  bonds  and  the  proceeds  thereof  be  de- 
clared a  trust  fund  for  the  payment  of  claims  of 
petitioner  and  of  others  in  like  situation,  and  that 
petitioner  be  decreed  and  awarded  a  prior  lien 
therefor  upon  the  bonds  above  described  and  upon 
the  proceeds  of  any  of  said  bonds  which  may  have 
been  disposed  of  by  said  trustee  in  bankruptcy, 
and  that   said  trustee   be  required  to   report   and 
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disclose  what  disposition  or  sales,  if  any,  have 
been  made  of  any  of  said  bonds  above  described, 
and  the  dates  thereof,  and  the  sums  realized  by 
such  sales;  and  that  said  bonds  and  proceeds 
thereof,  be  set  aside  and  disposed  of  under  the 
direction  of  the  court  for  the  pa5nnent,  to  peti- 
tioner, of  the  amount  of  his  said  claim  and  for  the 
payment  pro  rata  of  such  others  as  shall  show 
themselves  entitled  to  liens  thereon  upon  like  basis 
with  petitioner.  That  the  trustee  be  directed  and 
ordered  to  keep  said  bonds  and  their  proceeds  dis- 
tinct and  not  to  confuse  or  intermingle  the  same  with 
general  assets  in  the  hands  of  said  trustee.  That 
petitioner  may  have  such  other  and  further  relief 
as  may  be  just  and  equitable  in  the  premises. 

ALBERT    C.   SMITH, 

Petitioner. 

I.  N.  SMITH, 

JOHN  W.  EEYNOLDS, 

L.  A.  McNARY, 

Attorneys  for  Petitioner. 

State  of  Oregon, 

County  of  , — ss. 

I,  Albert  C.  Smith,  being  first  duly  sworn,  say 
that  I  am  the  petitioner  in  the  foregoing  petition; 
and  that  said  petition  is  true,  as  I  verily  believe. 

ALBERT  C.  SMITH. 

Subscribed  and  sworn  to  before  me  this  20th 
day  of  June,  1921. 

[Seal]  P.  H.  D'ARCY, 

Notary  Public  for  Oregon. 
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My  notarial  commission  expires  November  18th, 
1924.     [15] 

Exhibit  **A/' 

MOEEIS  BEOTHEES,  INC. 

INTEEIM  CEETIFICATE.       No.  838 
Portland,  Oregon,  August  1,  1919. 

Upon  the  surrender  of  this  Certificate,  properly 
endorsed,  w^  will  deliver  to  Mr.  Albert  C.  Smith 
or  order  $2,000.00— Two  Thousand  and  no/100 
Dollars — o%     Morris     Brothers,     Inc.,     Preferred 

Stock  bonds  due optional 19' — , with 

and    subsequent    coupons    attached,    if   when 

and  as  said  bonds  are  issued  and  delivered  to  us. 

In  the  event  said  bonds  shall  not  be  issued  and 
delivered  to  us,  we  will  redeem  this  certificate  for 
Two  Thousand  and  no/100  Dollars  ($2,000.00), 
and  the  interest  which  would  have  accrued  on  the 
bond  since  August  1st,  1919,  but  such  interest  will 
cease  thirty  3ays  after  we  transmit  notice  to 
the  above-named  holder  that  the  bonds  will  not 
be  issued. 

[Seal]  By  JOHN  L.  ETHEEIDGE, 

Treasurer. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  petition  and  claim  of 
Albert  C.  Smith  is  hereby  accepted  in  Multnomah 

County,  Oregon,  this  day  of  June,   1921,  by 

receiving  a  copy  thereof,  duly  certified  to  as  such 
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by  John  W.   Eeynolds,   one   of  the   attorneys   for 
petitioner. 

J.  P.  WINTER, 
Attorney  for  Trustee. 

Filed  June  21,  1921.  A.  M.  Cannon,  Referee  in 
Bankruptcy.  Filed  April  6,  1922.  G.  H.  Marsh, 
Clerk.     [16] 


AND  AFTERWARDS,  to  wit,  on  the  6th  day  of 
April,  1922,  there  was  duly  filed  in  said  court, 
with  the  certificate  of  the  Referee,  an  answer 
and  objections  by  the  Trustee  to  the  claim  of 
Albert  C.  Smith,  in  words  and  figures  as  fol- 
lows, to  wit:     [17] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

B— 5653. 

In  the  Matter   of  MORRIS  BROTHERS,   INC., 

a  Corporation,  Bankrupt. 

Answer  and  Objections  to  Petition  and  Claim  of 

Albert  C.  Smith. 

Comes  now  Earl  C.  Bronaugh,  the  duly  elected, 
qualified  and  acting  Trustee  of  Morris  Brothers, 
Inc.,  a  corporation,  bankrupt,  and  for  an  answer  and 
objections  to  the  petition  of  Albert  C.  Smith  filed 
herein,  and  on  information  and  belief,  admits, 
denies  and  alleges: 
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I. 

Admits  the  allegations  contained  in  Paragraphs 
I,  II,  and  III  of  said  petition. 

II. 

Denies  any  knowledge  or  information  sufficient  to 
form  a  belief  of  the  allegations  contained  in  Para- 
graphs IV,  V,  VI,  VII,  VIII  and  IX  of  said 
petition,  and  therefore  denies  the  same,  excepting 
that  the  Trustee  admits  that  on  or  about  the  31st 
day  of  July,  1919,  Albert  C.  Smith  did  pay  Mor- 
ris Brothers,  Inc.,  the  sum  of  $2,000.00,  for  which 
Morris  Brothers,  Inc.,  issued  its  interim  Certificate 
No.  838,  a  copy  of  which  marked  Exhibit  ^^A"  is 
attached  to  said  petition. 

III. 

Denies  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegations  contained  in 
Paragraph  X  of  said  petition,  and  therefore  de- 
nies the  same,  excepting  that  the  Trustee  admits 
that  Stella  M.  Etheridge  subscribed  for  and  that 
there  was  issued  to  her  $500,000.00  par  value  of 
the  preferred  stock  of  Morris  Brothers,  Inc.,  for 
which  the  said  Morris  Brothers,  Inc.,  has  not 
received  payment.     [18] 

IV. 

Denies  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegations  contained  in 
Paragraphs  XI,  XII,  XIII,  XIV  and  XV  of 
said  petition  and  therefore  denies  the  same,  ex- 
cepting that  the  Trustee  admits  that  the  divers 
bonds  set  out  and  referred  to  in  said  petition  came 
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into  his  possession  as  a  part  of  the  assets  of  the 
bankrupt  Estate  of  Morris  Brothers,  Inc.,  and 
are  still  in  his  possession  excepting  those  alleged 
in  said  petition  to  have  been  sold  by  the  Trustee. 

Denies  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegations  contained  in 
Paragraph  XVI  of  said  petition,  and  therefore 
denies  the  same,  excepting  that  the  Trustee  admits 
that  Morris  Brothers,  Inc.,  made  payments  aggre- 
gating $146.67  to  the  said  Albert  C.  Smith,  and 
that  there  was  issued  to  the  said  Albert  C.  Smith 
$2,000.00  par  value  of  the  preferred  stock  of  Mor- 
ris Brothers,  Inc.,  and  that  the  said  Albert  C. 
Smith  is  now  the  owner  and  record  holder  of 
said  $2,000.00  par  value  of  the  said  preferred 
stock  of  Morris  Brothers,  Inc. 

VI. 

Denies  any  knowledge  or  information  sufficient 
to  form  a  belief  of  the  allegations  contained  in 
Paragraphs  XVII,  XVIII  and  XIX  of  said  peti- 
tion and  therefore  denies  the  same. 

The  Trustee  further  answering  said  petition  and 
for  further  objections  thereto,  and  for  a  further  and 
separate  defense  thereto,  and  on  information  and 
belief,   alleges: 

I. 

That  some  time  prior  to  the  13th  day  of  Janu- 
ary, 1920,  Stella  M.  Etheridge  subscribed  for  and 
was  the  owner  and  record  holder  of  all  of  the  pre- 
ferred stock  of  Morris  Brothers,  Inc.,  which  said 
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preferred  stock  subscribed  for  by  the  said  Stella 
M.  Etheridge  [19]  had  not  on  the  said  13th  day 
of  January,  1920,  been  paid  for  by  her  and  has  not 
since  the  said  13th  day  of  January,  1920,  been  paid 
for  by  the  said  Stella  M.  Etheridge. 

II. 

That  on  or  about  the  said  13th  day  of  January, 
1920,  the  said  Stella  M.  Etheridge  transferred  and 
assigned  $2,000.00  par  value  of  said  preferred  stock 
to  Albert  C.  Smith  the  petitioner  herein,  who  is 
now  the  owner  and  record  holder  of  said  $2,000.00 
par  value  of  said  preferred  stock. 

III. 

That  said  $2,000.00  par  value  of  said  preferred 
stock  so  transferred  and  so  assigned  to  the  said 
Albert  C.  Smith  by  the  said  Stella  M.  Etheridge 
has  never  been  paid  for,  unless  it  be  determined 
by  this  Court  at  a  hearing  on  said  petition,  that  the 
$2,000.00  paid  Morris  Brothers,  Inc.,  on  or  about 
the  31st  day  of  July,  1919,  by  the  said  Albert  C. 
Smith,  as  in  said  petition  alleged,  has  in  fact  ac- 
tually accrued  to  the  use  and  benefit  of  Morris 
Brothers,  Inc.,  and  in  payment  for  the  said 
$2,000.00  par  value  of  said  preferred  stock  so 
transferred  and  assigned  to  the  said  Albert  C. 
Smith  by  the  said  Stella  M.  Etheridge  as  herein- 
before set  out. 

IV. 

That  the  Trustee  is  entitled  to  an  order  of  this 
Court  determining  and  fixing  the  amount  due  the 
bankrupt  Estate  of  Morris  Brothers,  Inc.,  by  the 
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said  Albert  C.  Smith  on  account  of  said  $2,000.00 
par  value  of  the  said  preferred  stock  of  Morris 
Brothers,  Inc.,  so  transferred  and  assigned  to  the 
said  Albert  C.  Smith  by  the  said  Stella  M.  Ether- 
idge,  and  the  Trustee  alleges  that  the  sum  of 
$2,000.00  together  with  interest  thereon,  is  now  due, 
owing  and  unpaid  the  bankrupt  Estate  of  Morris 
Brothers,  Inc.,  by  the  said  Albert  C.  Smith,  on 
account  thereof,  and  that  the  Trustee  is  entitled 
to  a  further  order  of  this  Court  refusing  to  permit 
the  said  Albert  C.  Smith  to  prove  [20]  any  al- 
leged claim  against  the  bankrupt  Estate  of  Morris 
Brothers,  Inc.,  until  he  has  paid  to  the  Trustee  the 
said  sum  of  $2,000.00,  together  with  interest 
thereon,  which  is  now  due,  owing  and  unpaid  the 
bankrupt  Estate  of  Morris  Brothers,  Inc.,  by  the 
said  Albert  C.  Smith,  on  account  of  said  unpaid 
stock  subscription,  as  hereinbefore  set  out. 

V. 
That  if  this  Court  determines  at  a  hearing  on 
said  petition,  that  the  said  $2,000.00  par  value  of 
the  said  preferred  stock  of  Morris  Brothers,  Inc., 
so  transferred  and  assigned  to  the  said  Albert  C. 
Smith  by  the  said  Stella  M.  Etheridge,  has  in  fact 
'been  paid  for  by  the  said  $2,000.00  so  paid  Morris 
Brothers,  Inc.,  by  the  said  Albert  C.  Smith,  as 
hereinbefore  set  out,  the  Trustee  alleges  that  the 
said  Albert  C.  Smith  has  no  claim  of  *any  sort 
against  the  bankrupt  Estate  of  Morris  Brothers, 
Inc.,  neither  a  general  claim,  a  priority  claim,  nor 
a  claim  for  or  against  the  specific  property  set  out 
and  referred  to  in  said  petition. 
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VI. 

That  if  this  Court  determines  at  a  hearing  on 
said  petition  that  the  said  $2,000.00  par  value  of 
the  said  preferred  stock  of  Morris  Brothers,  Inc., 
so  transferred  and  assigned  to  the  said  Albert  C. 
Smith  by  the   said   Stella  M.   Etheridge,   has   not 
in  fact  been  paid  for  by  the  said  $2,000.00  so  paid 
Morris  Brothers,  Inc.,  by  the  said  Albert  C.  Smith, 
as  hereinbefore  set   out,   the   Trustee   alleges   that 
any  claim,  if  any,  either  a  general  claim,  a  priority 
claim,  or  a  claim  for  or  against  the  specific  prop- 
erty set  out  and  referred  to  in  said  petition,  which 
the  said  Albert  C.   Smith  might  be  able  to  prove 
against  the  bankrupt  Estate   of  Morris  Brothers, 
Inc.,  would  be  exactly  offset  by  the  claim  of  the 
Trustee  against  the  said  Albert  C.   Smith,  on  ac- 
count   of    the    said    sum    of    $2,000.00,    together 
with    interest    thereon,    alleged    to    be    now    due, 
owing   and   unpaid   the  bankrupt   Estate   of   Mor- 
ris    Brothers,     Inc.,     by    the     said     [21]     Albert 
C.    Smith,   on   account   of  said  unpaid  stock   sub- 
scription, owing  on  said  $2,000.00  par  value  of  the 
said  preferred  stock  of  Morris  Brothers,  Inc.,  so 
transferred    and    assigned    to   the    said   Albert    C. 
Smith  by  the  said  Stella  M.  Etheridge. 

WHEREFORE,  the  Trustee  prays  for  an  order 
dismissing  the  petition  of  the  claimant  herein, 
and  for  a  further  order  disallowing  any  claim  of 
the  petitioner,  Albert  C.  Smith,  against  the  bank- 
rupt Estate  of  Morris  Brothers,  Inc.,  growing  out 
of  his  purchase  of  any  of  the  preferred  stock  of 
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said  corporation,  and  tliat  any  such  claim  on  file 
herein  be  expunged  from  the  list  of  claims  upon 
the  record  in  this  bankruptcy  matter. 

EARL   C.  BRONAUGH, 

Trustee. 
M.  F.  DOLPH, 

Of  Attorneys  for  the  Trustee, 
317  Mohawk  Bldg., 
Portland,   Oregon. 

United  States  of  America, 
District  and  State  of  Oregon, 
County  of  Multnomah, — ss. 

Earl  C.  Bronaugh,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  the  duly  elected,  qualified 
and  acting  trustee  of  Morris  Brothers,  Inc.,  a  cor- 
poration, bankrupt;  that  he  has  read  the  forego- 
ing answer,  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge,  except  as 
to  matters  therein  stated  on  information  and  be- 
lief and  as  to  those  matters  he  believes  it  to  be 
true.    ' 

EARL  C.  BRONAUGH. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  September,  1921. 

[Seal]  ALICE  AGLER, 

Notary  Public  for  the  State  of  Oregon. 
My  commission  expires  November  4,  1923.     [22] 

District  of  Oregon, 
County  of  Multnomah, — ss. 
Due  service  of  the  within  answer  and  objections 
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is  hereby  accepted  in  Multnomah  County,  Oregon, 
this  1st  day  of  September,  1921,  by  receiving  a 
copy  thereof,  duly  certified  to  as  such  by  M.  F. 
Dolph,  Attorney  for  Trustee. 

I.  N.  SMITH, 
Of  Attorneys  for  Petitioner. 

Filed   Sept.    14,    1921.    A.   M.   Cannon,   Referee 
in  Bankruptcy. 

Filed  April  6,  1922.     G.  H.  Marsh,  Clerk.     [23] 


AND  AFTERWARDS,  to  wit,  on  the  6th  day  of 
April,  1922,  there  was  duly  filed  in  said  court, 
with  the  certificate  of  the  Referee,  the  order 
of  the  Referee  disallowing  claim  of  Albert  C. 
Smith,  in  words  and  figures  as  follows,  to  wit: 
[24] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

In  the   Matter  of  MORRIS  BROTHERS,  INC., 

Bankrupt. 

Decision  and  Order  in  the  Matter  of  the  Preferred 
Claim  of  Albert  C.  Smith. 

The  claimant  seeks  by  petition  to  have  his  status 
as  a  preferred  claimant  adjudged  by  the  Court 
upon  the  following  state  of  facts: 

In  July,  1919,  Smith  was  solicited  by  an  agent 
of  Morris  Brothers  to  purchase  preferred  stock 
of  the  corporation.     At  that  time  Morris  Brothers 
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was  a  corporation  with  an  authorized  capital  of 
$100,000'  common  stock  only,  and  without  power  to 
sell  or  issue  preferred  stock.  It  was,  however, 
represented  to  this  claimant  that  the  corporation 
had  an  authorized  capital  of  $1,000,000',  $500,000  of 
which  was  common  stock  and  $500,000  preferred; 
that  the  common  stock  of  the  corporation  was  fully 
paid  up  with  cash,  bonds  or  other  securities  paid 
in  or  on  hand  to  represent  the  same.  Believing 
the  representations  so  made,  claimant  agreed  to 
purchase  $2,000  of  this  preferred  stock.  He  paid 
the  corporation  $2,000  in  cash  or  property  and 
thereupon  an  interim  certificate  was  issued  to  him 
By  which  Morris  Brothers  agreed  either  to  issue 
to  him  $2,000  preferred  stock  or  repay  to  him  his 
money.  The  stock  was  not  issued  to  him  at  this 
time.  All  these  representations  were  false  and 
are  admitted  by  the  trustee  to  have  been. 

In  September,  1919,  a  new  corporation  was 
formed  under  identically  the  same  name  with  an 
authorized  capital  of  $1,000,000,  $500,000  common 
stock  and  $500,000  preferred;  all,  or  substantially 
all,  of  this  stock  having  been  subscribed  by  one  of 
the  stockholders  of  the  old  corporation.  That  in- 
stitution went  through  the  form  of  transferring 
to  the  new  corporation  all  of  its  assets  in  payment 
of  the  stock  so  subscribed  and  thereupon  the  stock 
of  the  [25]  new  corporation,  both  preferred  and 
common,  was  issued  to  Stella  M.  Etheridge,  who 
had  subscribed  for  the  same,  she  being  the  wife  of 
John  L.  Etheridge,  president  and  manager  of  the 
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old  corporation.  There  was  issued  to  John  L. 
Etheridge  and  one  Pratt  sufficient  of  this  stock  to 
qualified  them  as  stockholders  and  officers  of  the 
new  corporation. 

Some  time  later  Stella  M.  Etheridge  surrendered 
to  the  new  corporation  a  considerable  portion  of 
the  preferred  stock  issued  to  her,  and  thereafter 
the  said  corporation  proceeded  to  sell  the  same 
and  to  issue  the  shares  that  had  been  previously 
purchased  by  Smith  and  other  persons.  Smith's 
shares  were  issued  to  him  in  July,  1920. 

It  is  also  an  admitted  fact  that  during  all  of  this 
time  both  the  old  corporation  and  the  new  corpora- 
tion were  insolvent  and  the  new  corporation  was 
in  a  continuous  state  of  insolvency  from  the  time 
of  its  organization  to  the  date  of  its  adjudication 
in  bankruptcy;  also  that  subsequent  both  to  the 
time  Smith  made  his  purchase  and  to  the  time  the 
stock  was  issued  to  him  the  new  corporation  ac- 
cumulated obligations  in  a  large  amount,  totaling 
at  the  date  of  adjudication  more  than  $1,500,000, 
claims  for  which,  general  and  preferred,  have  been 
filed  in  this  court.  The  assets  are  far  from  suffi- 
cient to  pay  said  claims  in  full. 

The  stock  issued  to  Smith,  together  with  divi- 
dends thereon,  was  accepted  and  retained  by  him 
at  the  date  of  adjudication,  but  it  seems  to  be 
undisputed  that  he  knew  nothing  of  these  prac- 
tices of  the  corporation  until  they  were  discovered 
after  the  failure.  Other  preferred  stockholders  to 
the  amount  of  $64,500  are  in  the  same  predicament 
and  making  the  same  claim  against  the  trustee. 
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The  old  corporation  and  the  new  will  be  re- 
garded as  one  and  the  same  in  this  contest.  Equity 
is  concerned  with  substance  [26]  and  not  form. 
The  old  corporation  being  insolvent,  its  alleged 
dissolution,  the  filing  of  new  articles  by  the  same 
officers,  directors  and  stockholders  under  identi- 
cally the  same  name  and  the  attempted  transfer 
of  assets  was  all  an  empty  form  which  in  equity 
cannot  be  regarded  as  having  any  greater  signifi- 
cance than  the  filing  of  supplemental  articles  au- 
thorizing the  issuance  of  preferred  and  common 
stock.  With  respect  to  the  rights  of  Smith  or 
any  other  creditor  the  supposed  dissolution  did 
not,  in  equity,  occur.  No  advantage  accrued  to 
the  corporation  thereby  over  Smith  and  none  to 
Smith  over  the  corporation,  for  it  seems  obvious 
that  Smith  could,  in  a  court  of  equity,  at  any  time 
have  compelled  the  new  Morris  Brothers  corpora- 
tion to  conduct  itself  in  strict  conformance  to  the 
contract  theretofore  made  with  him  by  the  same 
identical  interests.  There  would  in  such  case  be 
a  clear  application  of  estoppel  in  pais  operating 
against  the  corporation.  If  this  were  not  the  case 
it  might  be  said  that  claimant's  remedy  would  be 
against  the  old  corporation  entirely. 

For  this  reason,  the  subscription  having  been 
made,  the  money  paid,  and  the  stock  subsequently 
authorized,  issued  and  accepted,  the  inquiry  is 
whether  it  is  correct  to  say  the  transaction  was 
wholly  void,  either  because  of  any  question  of 
tUtra  vires  or  because  of  the  deception  practiced 
upon    the    claimant.     The    transaction    itself    was 
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unquestionably  voidable  at  his  suit  against  the 
corporation,  but  did  he,  or  does  he  now,  hold  stock 
that  is  wholly  void?  To  take  the  view  that  he 
does  require  a  holding  that  he  never  at  any  time 
acquired  the  status  of  a  stockholder  and  could 
have  been  denied,  even  by  the  corporation  itself, 
participation  in  any  of  the  dividends  declared  and 
payable  upon  preferred  stock. 

The  correct  solution  of  what  Smith's  rights  and 
liabilities  would  be  in  a  suit  by  the  trustee  to  col- 
lect on  his  subscription  [27]  or  contract  with  the 
corporation,  assuming  he  had  not  paid  before  bank- 
ruptcy, ought  accurately  to  determine  what  his 
rights  are  now  as  an  alleged  preferred  claimant  in 
the  circumstances  detailed  in  his  claim.  In .  other 
words,  the  prime  question,  above  all  others,  is  did 
Smith  become  a  stockholder  in  the  corporation  at 
all?  And  it  seems  to  me  an  entirely  reasonable 
conclusion  that  as  appertains  to  the  corporation 
and  its  stockholders  they  have  never  been  in  posi- 
tion, since  the  increase  of  its  capital  stock,  to 
hold  back  and  resist  this  contract  on  the  ground 
of  ultra  vires.  By  the  increase  of  its  capital  stock 
the  corporation  acquired  the  power  to  perform 
and  became  obliged  to  do  so,  albeit  at  Smith's  op- 
tion only.  This,  indeed,  it  did  by  issuing  and  de- 
livering the  stock  and  paying  dividends  to  Smith. 
No  person,  therefore,  other  than  Smith  is  now  in 
position  to  question  his  standing  as  a  preferred 
stockholder  in  this  corporation.  Is  Smith  in  such 
position  ? 
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On  principle  it  would  appear  that  unless  the 
right  to  evade  or  repudiate  the  contract  be  recip- 
rocal it  does  not  exist,  for  it  cannot  happen  that 
a  contract  at  its  inception  is  legal  and  binding  as 
to  one  of  the  parties  to  it  and  illegal  and  void  as 
to  the  other.  Circumstances  may  arise  to  justify 
the  release  of  one  of  the  parties  to  a  contract  from 
performance,  but  this  does  not  involve  the  truth 
that  there  is  an  abysmal  distinction  between  a 
merely  voidable  and  utterly  void  contract.  Smith's 
contentions  proceed  upon  the  ground  that  he  is  not 
and  never  was  bound  in  the  premises  because  the  con- 
tract was  both  fraudulent  and  void.  In  so  far  as  the 
fraud  is  concerned  he  falls  into  fundamental  error. 
That  the  purchase  was  induced  by  fraudulent 
representations  must  be  conceded,  but  that  misad- 
venture cannot  avail  him  anything  as  against  the 
trustee  in  this  proceeding.  If  fraud  be  the  only 
infirmity  that  inheres  then  the  trustee  would  be 
empowered  to  sue  him  in  the  courts  and  recover 
any  balance  due  from  [28]  him  to  the  corpora- 
tion upon  the  contract,  if  there  were  an  unpaid 
balance,  and  he  could  not  set  up  as  a  defense  the 
censurable  conduct  of  those  who  misled  him.  Such 
is  the  general  rule  and  it  is  the  rule  in  this  state. 

Falco  vs.  Kaupisch  Creamery  Co.,  42  Or.  442; 

Sargent  vs.  American  Bank  &  Trust  Co.,   80 

Or.  16. 

Further  than  this,  the  claimant  contends  that  the 

stock  issued  is  and  was  always  void,  and  states  the 

rule  to  be  that:  .  j^    ii 
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^^When  a  corporation  takes  subscriptions  to 
unauthorized  stock,  such  subscriptions  are  ab- 
solutely void,  and  cannot  be  collected  against 
the  subscriber,  even  though  the  stock  is  after- 
ward authorized.  If  the  stock  be  issued,  it 
gives  neither  the  rights  nor  liabilities  of  stock- 
holders, and  if  the  stock  be  paid  for,  the  holder 
becomes  a  creditor  for  monev  had  and  received, 
and  not  a  stockholder." 
Citing : 
14  Corpus  Juris,  530; 

Schierenberg  vs.  Stephens,  32  Mo.  App.  314; 
Anthony  vs.   Household  Sewing  Machine   Co., 

16  R.  I.  571; 
Scovill  vs.  Thayer,  105  U.  S.  143; 
Grangers  Insurance  Co.  vs.  Kamper,  73  Ala. 

325; 
Clark  vs.  Turner,  73  Ga.  1; 
Marion  Trust  Company  vs.  Bennett,  169  Ind. 

346;  82  Northeastern  782; 
Kampman  vs.  Tarver,  87  Tex.  491 ; 
Independent   Storage  Co.  vs.  Iowa  Merc.  Co., 
179  N.  W.  157. 
Aside  from  the  distinction  that  this  transaction 
is  no  longer  executory  but  has  become  an  executed 
contract  on  both  sides,  an  analysis  of  these  cases 
does  not  warrant  holding  the  stock  here  in  question 
to  be  void.     The  conclusion  cannot  be  drawn  from 
them,  or  any  one  of  them,  that  Smith  did  not  take 
on  the  character,  rights  and  liabilities  of  the  pre- 
ferred stockholder;  on  the  contrary,  there  is  not 
wanting  intimation  or  suggestion  in  some  of  these 
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authorities    that    stock    bargained    for,    paid    for, 
afterward   issued    and    accepted   is    good   notwith- 
standing it  was  unauthorized  at  the  time  the  con- 
tract was  made.     And  there  is  no  good  reason  for 
holding  otherwise,  because  in  this  instance  the  bar- 
gain has  been  carried  out  exsictly  as  made,  except 
that  the  representations  about  the  flourishing     [29] 
condition  of  the  corporation,  its  extensive  and  valu- 
able assets  and  the  alleged  value  of  the  stock  proved 
to  be  grossly  untrue,  but  which,  as  we  have  seen, 
can  make   no   difference   at   this  late   day.     Smith 
was  issued  preferred  stock  of  Morris  Brothers,  a 
corporation  of  $1,000,000  authorized  capital,  $500,- 
000  common  and  $500,000  preferred.     That  is  what 
he  agreed  to  buy  and  that  is  what  the  corporation 
had  the  ability  to  deliver  and  did  deliver  when  de- 
livery was  actually  made.     There  is  nothing  in  all 
this  that  violates  public  policy,  the  sanctity  of  the 
contract   with   respect   to    Smith   or  the  rights  of 
other  stockholders  in  the  corporation,  either  com- 
mon or  preferred;  moreover,  beyond  any  doubt,  it 
bound  the  corporation  and  its  stockholders  and  con- 
sequently must  have  bound  Smith  unless  he  avoided 
the  contract  in  an  appropriate  suit  to  rescind.     It 
may  have  been,  because  of  the  fraud  alleged,  void- 
able, and  doubtless  was,  but  it  was  not  void. 

Nor  do  I  think  that  Smith  has  traced  his  prop- 
erty. For  all  that  appears  his  money  may  have 
gone  anywhere  but  into  the  property  now  in  the 
possession  of  the  trustee ;  it  may  have  been  received 
and  immediately  paid  out  in  due  course  of  busi- 
ness; there  is  no  showing  that  it  was  banked  or 
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that  thereupon,  or  at  all  times  subsequently,  the 
corporation  had  on  hand  such  an  amount  to  its 
credit.  The  record  kept  of  an  account  designated 
''Morris  Brothers  6's,"  which  it  is  claimed  related 
to  these  preferred  stock  transactions,  was  a  mere 
bookkeeping  term  or  device.  It  was  buncombe, 
because  in  reality  there  was  not  such  thing.  And 
the  transaction  by  which  the  corporation  received 
from  Mrs.  Etheridge  stock  it  proposed  to  deliver  to 
these  purchasers,  in  exchange  for  which  it  delivered 
to  her  negotiable  bonds,  was  merely  a  manipulation 
of  corporate  assets  theretofore  acquired  and  owned 
by  Morris  Brothers,  into  the  substance  of  which  no 
attempt  has  been  [30]  made  or  could  be  made 
to  trace  Smith's  money.  The  fact  that  Mrs.  Ether- 
idge, to  assist  in  the  perpetration  of  an  alleged 
fraud  upon  Smith,  fraudulently  received  from  the 
corporation  assets,  which  in  equity  and  good  con- 
science should  have  been  used  for  the  benefit  of 
creditors  and  now  belong  to  them,  does  not  entitle 
Smith  to  those  assets  or  impress  a  lien  thereon  in 
his  favor  unless  they  were  originally  obtained  from 
himi  or  constitute  a  definitely  ascertained  substi- 
tute for  money  obtained  from  him.  I  do  not  see 
that  this  has  been  made  to  appear.  The  Supreme 
Court  has  held  in  Schuyler  vs.  Littlefield,  232  U.  S. 
806,  that  if  claimant's  evidence  in  such  a  case  leaves 
the  matter  of  identification  in  doubt  the  doubt  must 
be  resolved  in  favor  of  the  trustee,  and  so,  the 
money  itself  being  irretrievable,  Smith  surely  has 
no  claim  upon  any  of  the  general  assets  of  the  firm 
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in    the    acquisition    of    which    he    is    unable    satis- 
factorily to  show  his  money  participated. 

Certain  it  is  that  the  right  of  a  preferred  stock- 
holder to  take  out  of  the  estate  assets  over  the 
heads  of  general  creditors  or  even  to  participate 
equally  with  them,  must  be  of  such  strong  and  out- 
standing character  as  not  to  be  involved  in  doubt. 
That  is  not  this  case. 

The  claim  is  therefore  disallowed,  either  as  gen- 
eral or  preferred. 

Dated  January  12th,  1922. 

A.  M.  CANNON, 
Referee  in  Bankruptcy. 

Filed  January  12,  1922.  A.  M.  Cannon,  Referee 
in  Bankruptcy. 

Filed  April  6,  1922.     G.  H.  Marsh,  Clerk.     [31] 


AND  AFTERWARDS,  to  wit,  on  the  6th  day  of 
April,  1922,  there  was  duly  filed  in  said  court 
the  petition  of  Albert  C.  Smith  for  review  of 
the  order  of  the  Referee  disallowing  claim, 
in  words  and  figures  as  follows,  to  wit:     [32] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

B— 5653. 

In  the  Matter  of  MORRIS  BROS.,  INC.    (a  Cor- 
poration),  Bankrupt. 
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iPetition  of  Albert  C.  Smith  for  Review. 

Comes  now  Albert  C.  Smith  and  by  this  his  pe- 
tition respectfully  prays  the  above-entitled  eourt 
that  the  decision  and  order  entered  by  Honorable 
A.  M.  Cannon,  Referee  in  the  above-entitled  court 
and  cause,  whereby  the  petition  and  claim  of  said 
Albert  C.  Smith  was  disallowed,  and  the  whole  of 
said  decision  and  order  be  reviewed  by  the  Judge 
of  said  court. 

Said  claimant  alleges, — 

That  the  Honorable  Referee  erred  in  not  allow- 
ing said  claimant  a  lien  for  the  amount  of  said 
claim,  as  prayed  in  said  petition,  upon  those  cer- 
tain bonds  and  the  proceeds  thereof  specified  in 
said  petition,  and  that  said  Referee  further  erred 
in  disallowing  said  claim  as  a  valid  claim  against 
said  bankrupt  estate. 

That  the  Referee  erred  in  not  holding  that  the 
purported  purchase  of  preferred  stock  by  plaintiff, 
there  being  no  such  stock  authorized  or  in  existence, 
was  absolutely  void,  and  further  erred  in  holding 
that  claimant  was  in  fact  and  in  law  a  stockholder  in 
the  above-named  bankrupt  corporation. 

That  the  Referee  erred  in  not  finding  that  the  spe- 
cific bonds  and  the  proceeds  thereof,  set  forth  in  the 
said  claim  and  petition,  represented  and  consti- 
tuted trust  funds,  ex  maleficio,  derived  from  fraudu- 
lent and  void  sales  of  preferred  stock,  and  traced 
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into  the  hands  of  Stella  M.  Etheridge,  thence  into 
the  hands  of  the  trustee  of  said  bankrupt. 

ALBERT  C.  SMITH, 

Petitioner. 
I.  N.  SMITH, 
L.  A.  McNARY, 
JOHN  W.  REYNOLDS, 

Attorneys  for  Petitioner.     [33] 

United  States  of  America, 
District  and  State  of  Oregon, 
County  of  Marion. — ss. 

I,  Albert  C.  Smith,  being  first  duly  sworn,  say 
that  I  am  the  petitioner  in  the  foregoing  petition, 
and  that  the  statements  therein  contained  are  true, 
as  I  verily  believe. 

[Seal]  ALBERT  C.  SMITH. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  January,  1922. 

ROLLIN  K.  PAGE, 
Notary  Public  for  Oregon. 
My  commission  expires  January  25,  1924. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  petition  is  hereby  ac- 
cepted in  Multnomah  County,  Oregon,  this  30th  day 
of  January,  1922,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  John  W.  Reynolds,  one  of 
the  attorneys  for  petitioner. 

J.  P.  WINTER, 
Attorney  for  Bankrupt. 
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Filed  Jan.  30,  1922.    A.  M.  Cannon,  Referee  in 
Bankruptcy. 

Filed  April  6,  1922.     G.  H.  Marsh,  Clerk.     [34] 


AND  AFTERWARDS,  to  wit,  on  the  3d  day  of 
July,  1922,  there  was  duly  filed^in  said  court 
an  opinion  of  the  Court  on  review  of  order  of 
Referee,  in  words  and  figures  as  follows,  to 
wit:     [35] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

B— 5653. 

July  3,  1922. 

In  the  Matter  of  MORRIS  BROS.,  INC.,  Bank- 
rupt. 

Opinion  on  Review  of  Order  of  Referee. 

I.  N.  SMITH,  JOHN  W.  REYNOLDS  and  L.  A. 
McNARY,  all  of  Portland,  Oregon,  for  Peti- 
tioner. 

J.  P.  WINTER,  Portland,  Oregon,  for  the  Trustee. 

This  cause  ^comes  here  on  review  from  the 
Referee  in  Bankruptcy.  His  finding  and  decree 
were  against  the  petitioner,  who  seeks  to  have  his 
claim  against  the  bankrupt's  estate  adjudged  to  be 
entitled  to  the  status  of  a  preferred  claim. 

For  some  two  years  prior  to  the  transaction  with 
which    we   are    immediately    concerned,    Albert    C. 
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Smith,  the  petitioner,  had  been  doing  business  with 
Morris  Bros.  Inc.,  in  buying  and  dealing  in  bonds. 
In  the  latter  part  of  July,  1919,  a  salesman  of  Mor- 
ris Bros,  approached  Smith  and  induced  him  to 
turn  over  to  Morris  Bros,  the  proceeds  from  certain 
Canadian  bonds  then  due,  which  he  had  on  deposit 
with  the  company  and  desired  it  to  collect,  for 
$2,000,  par  value,  of  its  preferred  stock.  In  order  to 
induce  Smith  to  purchase  the  stock,  the  salesman 
represented  to  him  that  Morris  Bros,  was  doing  a 
wonderful  business,  that  its  capital  stock  was  all 
paid  for,  and  that  the  preferred  stock  would  be  a 
jfine  buy ;  also  that  the  stock  would  bear  six  per  cent 
interest,  plus  a  division  of  the  dividends  after  the 
common  stock  was  paid  off,  that  $500,000  of  com- 
mon stock  was  paid  up,  and  that  a  like  amount  of 
the  preferred  stock  would  be  issued. 

On  July  31,  1919,  Smith  accepted  an  interim  cer- 
tificate, whereby  Morris  Bros,  agreed  to  deliver  to 
him  $2,000  of  preferred  stock  of  the  company. 
This  was  carried  until  January  13,  1920,  when  Mor- 
ris Bros,  delivered  to  Smith  and  Smith  accepted,  in 
lieu  of  the  interim  certificate,  a  certificate  purport- 
ing to  represent  [36]  20  shares  of  preferred 
stock.  At  the  time  this  stock  was  delivered  Mor- 
ris Bros,  paid  Smith  $66.67,  being  the  interest  on 
the  stock  to  January  1,  1920,  plus  1  per  cent;  and, 
by  admission  in  the  petition,  petitioner  received  an 
additional  sum  which,  together  with  the  $66.67, 
aggregated  $146.67,  covering  interest,  on  the  stock 
at  8  per  cent  from  July  31,  1919,  to  the  1st  day  of 
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July,  1920.  Smith  was  the  holder  of  the  stock 
when  Morris  Bros,  failed,  which  was  about  the  end 
of  1920. 

At  the  time  Smith  purchased  the  supposed  pre- 
ferred stock  and  the  interim  certificate,  Morris 
Bros.  Inc.,  was  an  incorporated  entity,  with  an  au- 
thorized capital  stock  of  $100,000,  and  no  more. 
This  was  common  stock.  The  corporation  was 
wholly  unauthorized  to  issue  preferred  stock 
of  any  kind.  On  September  6,  1919,  at  a 
special  meeting  of  the  stockholders  and  by 
a  resolution  thereby  adopted,  the  corporation 
was  declared  to  be  dissolved  and  the  directors 
were  authorized  and  empowered  to  sell  its  business 
to  a  new  corporation,  bearing  the  same  name,  for 
the  sum  of  one  million  dollars.  Steps  were  there- 
upon taken  for  the  organization  of  the  new  cor- 
poration. Articles  of  incorporation  were  executed 
and  filed  fixing  the  amount  of  capital  stock  at 
$1,000,000  consisting  of  5,000  shares  of  common  and 
5,000  shares  of  preferred;  the  latter  to  be  without 
voice  in  the  management  of  the  concern.  Stock 
books  were  opened  and  subscriptions  were  made,  as 
follows : 

S.  M.  Etheridge,  common  stock,  4998  shares ;  pre- 
ferred, 5000  shares;  amount,  $999,800.  Forbes  B. 
Pratt,  common  stock,  1  share,  amount  $100;  and 
John  L.  Etheridge,  common  stock,  1  share,  amount 
$100. 

Directors  were  elected  and  by-laws  adopted. 
Among  other  things  sought  to  be  accomplished  was 
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a  transfer  of  the  assets  of  the  old  corporation  to  the 
new  at  a  valuation  of  $1,000,000;  the  new  corpora- 
tion assuming  and  obligating  itself  to  pay  the 
debts  and  obligations  of  the  old.  The  books  of  the 
new  company  do  not  [37]  appear  to  have  been 
written  up  until  January  1,  1920. 

By  a  report  of  Morris  Bros.  Inc.,  made  to  the 
Corporation  Commissioner  at  Salem,  Oregon,  June 
30,  1920,  the  capital  stock  thereof  is  represented 
to  be  $1,000,000  divided  into  10,000  shares  at  $100 
per  share,  all  issued  and  paid  up.  Presumably  the 
stock  was  paid  up  by  balancing  the  assets  of  the 
old  company  against  it. 

In  an  account  with  Stella  M.  Etheridge,  it  ap- 
pears that  she  is  credited  with  certain  preferred 
stock,  ranging  in  amount  around  $102,200,  and  is 
charged  with  an  equal  amount  of  bonds  to  offset 
the  credit.  Attempt  has  been  made  to  trace  the 
specific  bonds  charged  to  her,  which  are  repre- 
sented by  sales  slips  indicating  purchases  by  her 
from  the  company.  She  is  also  credited  with  cer- 
tain bonds  which  would  indicate  a  purchase  by  the 
company  from  her.  After  the  failure  of  the  con- 
cern, $75,000  of  these  bonds  were  found  in  Tacoma, 
Washington,  but  were  returned  to  the  trustee,  and 
something  like  $25,000  found  in  the  possession  of 
the  company  itself,  were  turned  over  to  the  trustee. 
At  the  time  of  the  failure,  there  were  outstanding 
$64,500  in  amount  of  the  preferred  stock  among 
different  persons  who  had  purchased  from  the 
company.     This  includes  Smith's  stock. 
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On  February  21,  1919,  Morris  Bros.  Ine.,  acting 
through  John  L.  Etheridge,  President,  drew  a 
check  on  the  United  States  National  Bank,  payable 
to  the  bank,  for  $100,000.  Thereupon  the  bank  is- 
sued its  cashier's  check  for  a  like  amount,  and  this 
was  in  turn  deposited  with  the  Forest  Grove  Na- 
tional Bank  to  the  account  of  Stella  M.  Etheridge, 
and  w^as  checked  out  soon  thereafter,  $99,600  to 
Henrietta  A.  Morris  and  $400  to  Fred  S.  Morris. 
There  was  also  diverted  to  the  personal  account  of 
Fred  S.  Morris  a  large  amount  of  securities. 

Wlien  Morris  Bros,  closed  its  doors,  the  claims 
of  the  [38]  general  unsecured  creditors  aggre- 
gated in  excess  of  $1,824,000,  the  greater  portion 
of  which  claims  was,  says  the  accountant,  ^^con- 
tracted naturally  in  the.  last  three  or  four  months 
of  business,  from  the  first  of  September,  1920,  on.'^ 

WOLVERTON,   District  Judge: 

Two  questions  are  presented  for  consideration: 
First,  whether  petitioner's  claim  is  to  be  preferred 
above  those  of  the  general  creditors;  and,  second, 
whether  his  claim  is  to  be  regarded  in  the  light 
of  that  of  a  general  creditor  and  is  entitled  to 
share  equally  with  such  creditors  in  the  distribu- 
tion of  the  assets  of  the  estate. 

The  proceeds  of  the  bonds  which  were  the  con- 
sideration petitioner  paid  for  the  preferred  stock, 
as  Bosworth,  the  accountant,  testified,  went  into 
the  general  funds  of  the  corporation,  and  were  used 
by  it  in  the  general  operation  of  its  business.  That 
is  to  say,  they  were  not  segregated  or  set  apart 
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into  a  separate  fund,  but  went  into  the  conamon 
property  of  the  concern,  and  were  probably  de- 
posited with  the  United  States  National  Bank 
and  used  for  buying  bonds  and  stocks  and  in  pay- 
ing the  wages  of  employees,  rent,  etc.  In  other 
words,  such  proceeds  did  not  go  into  a  separate 
trust  fund.  Petitioner  has  failed  utterly  to  trace 
the  proceeds  arising  from  the  collection  of  these 
Canadian  bonds  into  any  specific  trust  fund  which 
he  is  now  enabled  to  identify. 

The  settled  rule  in  this  jurisdiction  seems  to  be 
that  claimant's  right  to  establish  his  trust  and  re- 
cover his  fund  depends  upon  his  ability  to  prove 
his  property  in  its  original  or  substituted  form  in 
the  hands  of  the  alleged  trustee.  Spokane  County 
vs.  First  National  Bank  of  Spokane,  68  Fed.  979, 
982.  This  petitioner  has  been  unable  to  do.  All 
he  can  say  is  that  the  proceeds  of  his  bonds  have 
gone  into  the  general  business  of  Morris  Bros.  Inc. 
They  have  since  probably  been  several  tiipes  turned 
over.  They  have  [39]  wholly  and  entirely  lost 
their  identity,  either  in  the  original  or  substituted 
character,  and  the  claim  is  therefore  not  one  that 
can  be  or  ought  to  be  preferred  above  those  of  the 
general  creditors.  To  a  like  purpose,  see  Schuyler 
vs.  Littlefield,  Trustee  of  Brown  &  Co.,  232  U.  S. 
707,  and  In  re  See,  209  Fed.  172. 

It  is  strenuously  insisted,  however,  that  the  bonds 
that  found  their  way  into  the  hands  of  Stella  M. 
Etheridge  in  exchange  for  certain  of  the  preferred 
stock  of  Morris  Bros.,  Inc.,  and  which  were  eventu- 
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ally  found  in  Tacoma  and  returned  to  the  company, 
constitute  a  segregated  fund  set  apart  and  kept 
separate  from  the  general  property  or  assets  of 
the  company,  and  that  therefore  petitioner  is  en- 
titled to  a  lien  upon  this  fund.  This  contention 
overlooks  entirely  the  principle  upon  which  such  a 
lien  is  predicated.  These  bonds  that  came  into  the 
hands  of  Stella  M.  Etheridge  are  by  no  means  the 
same  bonds,  money  or  funds  with  which  petitioner 
parted  when  he  purchased  the  preferred  stock. 
They  were  supposedly  other  bonds  that  Morris 
Bros,  purchased  or  accumulated  after  petitioner 
parted  with  his  Canadian  bonds  or  money  arising 
from  the  collection  thereof,  and  w^ere  not  that  which 
constituted  the  consideration  for  the  preferred 
stock  that  he  acquired.  It  is  not  shown  that  the 
petitioner  ever  owned  or  acquired  any  interest  in  the 
bonds  that  were  sold  or  set  apart  to  Stella  M. 
Etheridge,  and  I  am  aware  of  no  principle  ap- 
plicable whereby  he  is  entitled  to  a  lien  upon  any 
of  these  particular  bonds. 

This  disposes  of  the  first  contention. 

Respecting  the  second  question,  it  must  be  con- 
ceded that  petitioner  was  induced  to  purchase  his 
preferred  stock  through  misrepresentation  and 
fraud  perpetrated  by  Morris  Bros.  Inc.,  its 
managers  and  agents.  It  is  probable  that  the  cor- 
poration was  solvent  immediately  prior  to  Febru- 
ary 21,  1919,  the  date  when  its  assets  were  depleted 
by  the  withdrawal  therefrom  of  $100,000  through 
[40]     the  manipulation  of  its  president  and  others 
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concerned  in  the  transaction.  But  the  corporation 
was  assuredly  insolvent  when  petitioner  pur- 
chased his  preferred  stock  in  July,  1919,  and  it 
henceforth  remained  insolvent  until  the  organiza- 
tion of  the  new  corporation.  So  was  the  new  cor- 
poration insolvent  during  the  entire  time  of  its 
existence,  or  whatever  existence  it  may  be  said  to 
have  had.  The  testimony  of  DeLong,  the  agent  of 
Morris  Bros,  who  sold  the  stock  to  petitioner,  and 
who  was  responsible  for  the  misrepresentations 
made  to  him  and  upon  which  he  relied  in  making 
his  purchase,  would  seem  to  indicate  that  petitioner 
was  advised  that  Morris  Bros,  was  contemplating 
a  reorganization  of  the  corporation  and  an  increase 
of  its  capital  stock.  Among  other  things,  DeLong 
testified : 

^^I  approached  him  (petitioner)  and  told 
^  him  that  the  company  was  reorganizing,  that 
they  were  expanding  and  increasing^  their  busi- 
ness inasmuch  as  they  expected  to  have  ad- 
ditional capitaL  *  *  *  I  told  him — I  went 
into  details  with  this  preferred  stock,  told 
him  there  would  be  so  much  issued,  and  so  on. 
*  ^  ^  It  was  about  the  time  I  learned  of  the 
million  dollar  corporation,  and  I  think  that  I 
told,  him  about  that.  *  *  ^  At  that  time 
there  had  been  something  over  $80,0i00  worth 
sold,  maybe  more.  Q.  Did  you  tell  Mr.  Smith 
that  you  had  sold  $80,000  ?  A.  Now,  I  must 
have  told  him.  I  would  think  that  I  did  tell 
him.     *     *     *     Q.  You  told  him  they  expected 
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to  sell  about  half  a  million  dollar's  worth  of 
preferred  stock?     A.  That  was  the  issue." 

There  can  scarcely  he  a  doubt  that  Morris  Bros, 
was  depending  upon  a  reorganization  of  the  cor- 
poration for  authority  to  sell  preferred  stock.  It 
had  no  such  authority  under  the  original  organiza- 
tion, and  the  fact  of  the  issuance  of  the  interim 
certificate  is  strongly  evidentiary  of  its  purpose  to 
promote  reorganization  with  a  view  to  acquiring 
authority  to  issue  preferred  stock.  If  the  corpora- 
tion had  had  the  authority,  it  is  likely  it  would  [41] 
have  issued  the  stock  at  once. 

It  is  immaterial  whether  the  reorganization  was 
regularly  formed  or  not,  or  whether  it  was  a  strictly 
legal  entity,  authorized  and  empowered  to  issue 
the  preferred  stock  or  to  transact  the  business 
which  it  represented  it  was  to  engage  in.  It  is 
sufficient  to  know  that  it  was  the  second  entity  that 
was  thrown  into  bankruptcy,  that  it  is  that  entity 
whose  assets  are  being  now  administered  in  the 
court,  and  it  is  that  entity  from  which  peti- 
tioner is  holding  his  preferred  stock  and  against 
the  assets  of  which  he  is  prosecuting  his  claim.  It 
would,  therefore,  be  of  little  avail  to  attempt  to 
discuss  the  legality  of  the  second  so-called  corpo- 
rate organization.  It  will  scarcely  be  questioned 
that  the  new  entity,  whether  legally  organized  or 
not,  is  estopped  to  deny  the  legality  of  the  issu- 
ance of  petitioner's  preferred  stock.  So  also  would 
it  be  estopped  to  deny  its  entity  if  proceeded 
ag-ainst  as  for  money  had  and  received  because  of 
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the  acquirement  of  petitioner's  funds  through  mis- 
representation and  deceit. 

The  regular  procedure,  however,  by  which  to  re- 
cover in  such  a  case,  as  for  money  had  and  received 
is  by  repudiation  of  the  stock  purchase,  accom- 
panied by  notice  of  rescission  and  an  offer  to  return 
whatever  of  value  has  been  received  by  the  pur- 
chaser, in  order  to  place  the  corporation  in  statu 
quo.  14  C  J.  592.  That  has  not  been  done  in  the 
case  at  bar.  The  petitioner  has  simply  presented 
his  claim  against  the  estate,  accompanied  with  a 
declaration  of  willingness  on  his  part  to  do  and  per- 
form whatever  the  Court  shall  deem  equitable  in 
the  matter  of  restoration  of  dividends  paid  on  the 
stock  and  received  by  him.  However,  as  it  is  not 
apparent  that  petitioner  had  knowledge  of  the  al- 
leged fraud  or  the  insolvent  condition  of  the  cor- 
poration prior  to  its  collapse,  and  as  there  has  been 
interposed  no  technical  insistence  [42]  upon  a 
strict  compliance  with  the  practice,  the  matter  will 
be  laid  aside,  and  the  cause  determined  upon  its 
merits. 

The  crucial  question  here  presented  is  whether, 
under  the  facts  as  deducible  from  the  evidence,  the 
petitioner  is  entitled  to  have  his  claim  adjudicated 
as  one  on  a  par  with  the  general  creditors. 

The  rule  that  should  govern  in  a  case  of  this 
charactcir  has  been  clearly  and  concisely  stated,  to- 
gether with  elaboration  of  the  reasons  that  induced 
its  promulgation,  in  Newton  Nat.  Bank  vs.  New- 
begin,  74  Fed.  135,  140,  from  which  I  quote : 
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''There  are  obvious  reasons  why  a  share- 
holder of  a  corporation  should  not  be  released 
from  his  subscription  to  its  capital  stock  after 
the  insolvency  of  the  company,  and  particu- 
larly after  a  proceeding  has  been  inaugurated 
to  liquidate  its  affairs,  unless  the  case  is  one 
in  which  the  stockholder  has  exercised  due 
diligence,  and  in  which  no  facts  exist  upon 
which  corporate  creditors  can  reasonably 
predicate  an  estoppel.  When  a  corporation 
becomes  bankrupt,  the  temptation  to  lay  aside 
the  garb  of  a  stockholder,  on  one  pretense  or 
another,  and  to  assume  the  role  of  a  creditor, 
is  very  strong,  and  all  attempts  of  that  kind 
should  be  viewed  with  suspicion.  If  a  con- 
siderable period  of  time  has  elapsed  since  the 
subscription  was  made;  if  the  subscriber  has 
actively  participated  in  the  management  of  the 
affairs  of  the  corporation;  if  there  has  been 
any  want  of  diligence  on  the  part  of  the  stock- 
holder, either  in  discovering  the  alleged  fraud, 
or  in  taking  steps  to  rescind  when  the  fraud 
was  discovered;  and,  above  all,  if  any  consid- 
erable amount  of  corporate  indebtedness  has 
been  created  since  the  subscription  was  made, 
which  is  outstanding  and  unpaid, — in  all  of 
these  cases  the  right  to  rescind  should  be  de- 
nied, where  the  attempt  is  not  made  until  the 
corporation  becomes  insolvent.  But  if  none 
of  these  conditions  exist,  and  the  proof  of  the 
alleged  fraud  is  clear,  we  think  that  a  stock- 
holder should  be  permitted  to  rescind  his  sub- 
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scription  as  well  after  as  before  the  company 
ceases  to  be  a  going  concern." 

See,  also,  Wallace  vs.  Bacon,  86  Fed.  553,  and 
Lantry  vs.  Wallace,  9'7  Fed.  865. 

Now,  pursuing  the  thought  as  expressed  by  these 
authorities,  and  applying  it  here,  it  appears  that 
practically  a  year  and  a  half  expired  from  the  time 
petitioner  purchased  his  stock  to  the  time  the  cor- 
poration failed — a  considerable  period.  Presum- 
ably, petitioner  dealt  more  or  less  with  the  corpora- 
tion in  [43]  the  meanwhile.  But,  being  misled 
and  without  knowledge  of  the  fraud  or  the  in- 
solvent condition  of  the  concern,  this  fact  alone 
ought  not  to  bar  him  from  insisting  upon  his  claim. 
Nor  do  I  find  want  of  diligence  on  petitioner's 
part,  either  in  discovering  the  fraud  or  in  taking 
steps  to  right  the  wrong,  although  it  is  probable 
that  he  was  aware  of  the  contemplated  reorganiza- 
tion of  the  corporation  in  order  to  authorize  issu- 
ance of  preferred  stock.  It  is,  however,  a  fact 
satisfactorily  proven  that  practically  all  the  large 
indebtedness  of  the  company  now  outstanding  was 
created  since  petitioner  obtained  his  interim  cer- 
tificate, and  even  since  his  certificate  of  stock  was 
delivered  to  him  and  the  interim  surrendered.  Un- 
der such  conditions,  and  in  pursuance  of  the  rule,  the 
general  creditors  have  the  superior  equity. 

The  petitioner's  claim  will  be  allowed,  but  will 
be  subordinated  to  the  payment  in  full  of  the 
claims  of  the  general  creditors. 

Filed  July  3,  1922.     G.  H.  Marsh,  Clerk.     [44] 
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AND  AFTERWARDS,  to  wit,  on  the  7th  day  of 
August,  1922,  there  was  duly  filed  in  said 
court,  an  order  of  Court  on  review  of  the  or- 
der of  the  Referee  disallowing  claim,  in  words 
and  figures  as  follows,  to  wit:     [45] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  B— 5653. 

July  3,  1922. 

In  the  Matter   of  MORRIS   BROTHERS,   INC., 
Bankrupt. 

Order  Modifying  Order  of  Referee  in  Denying  the 
Petition  of  Albert  C.  Smith. 

This  cause  was  heard  by  the  Court  upon  review 
of  the  Order  of  A.  M.  Cannon,  Referee  in  Bank- 
ruptcy herein,  denying  the  petition  and  claim  of 
Albert  C.  Smith  for  $2,000:00  and  interest  filed 
herein,  the  petitioner  and  claimant  appearing  by 
Messrs  I.  N.  Smith,  John  W.  Reynolds  and  L.  A. 
McNary  of  counsel  and  the  trustee  of  the  bankrupt 
appearing  by  Mr.  John  P.  Winter. 

On  consideration  whereof  it  is  now  ordered  and 
adjudged  that  the  order  of  the  Referee  in  disallow- 
ing and  denying  the  claim  of  the  petitioner  as  a 
preferred  claim  is  hereby  affirmed. 

And  it  is  further  ordered,  however,  that  the  or- 
der of  the  said  Referee  in  disallowing  said  claim  en- 
tirely be  and  the  same  is  hereby  modified,  and  it  is 
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ordered  and  adjudged  that  the  petitioner's  claim 
in  the  sum  of  $2,000.00,  with  interest  thereon 
from  the  31st  day  of  July,  1919,  at  the  rate  of 
6%  per  annum,  less  $146.67  be  allowed,  subject, 
however,  first — to  the  payment  in  full  of  the  claims 
of  general  creditors  and  all  other  claims  filed  and 
allowed  against  said  estate,  excepting  only  those 
of  the  nature  of  petitioner's  claim,  and  it  is  fur- 
ther ordered  that  no  p^^^t  of  petitioner's  claim  be 
paid  until  said  other  claims  have  been  paid  in  full. 

CHAS.  E.  WOLVERTON, 

Judge. 

Piled    August    7,    1922.     G.    H.    Marsh,    Clerk. 
[46] 


AND  AFTERWARDS,  to  wit,  on  the  15th  day 
of  August,  1922,  there  was  duly  filed  in  said 
court,  a  petition  of  Albert  C.  Smith  for  ap- 
peal, in  words  and  figures  as  follows,  to  wit: 
[47] 

In  the  District  Court  of  the  United  States  for  the 

District   of   Oregon. 

IN  BANKRUPTCY— No.  B— 5653. 

In  the  Matter   of  MORRIS  BROTHERS,   INC., 
Bankrupt. 

Petition  of  Albert  C.  Smith  for  Appeal. 
To  the  Honorable  C.  E.  WOLVERTON,  District 
Judge. 
The  above-named  Albert  C.  Smith,  claimant  and 
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petitioner,  feeling  aggrieved  by  the  decree  ren- 
dered and  entered  in  the  above-entitled  cause  in 
reference  to  his  claim  and  petition  on  the  7th 
day  of  August,  A.  D.  1922,  does  hereby  appeal 
from  said  decree  to  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  for  the  reasons  set  forth 
in  the  assignment  of  errors  filed  herewith^  and 
he  prays  that  his  appeal  be  allowed  and  that  cita- 
tion be  issued,  as  provided  by  law,  and  that  a 
transcript  of  the  record,  proceedings  and  docu- 
ments upon  which  said  decree  was  based,  duly 
authenticated,  be  sent  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  under 
the  rules  of  such  court  in  such  cases  made  and  pro- 
vided. 

And  your  petitioner  further  prays  that  the 
proper  order  relating  to  the  required  security  to 
be  required  of  him  be  made. 

I.  N.  SMITH, 
L.  A.  McNARY  and 
JOHN    W.    REYNOLDS, 
Attorneys  for  Petitioner. 
Appeal   allowed  on  giving  bond  as  required  by 
law  for  the  sum  of  $1,000.00. 
Dated  August  15,  1922. 

CHAS.  E.  WOLVERTON, 

Judge. 
Petition  of  Albert  C.  Smith  for  appeal. 
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State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  petition  of  Albert  C. 
Smith  for  appeal  is  hereby  accepted  in  Multno- 
mah County,  Oregon,  this  15th  day  of  August, 
1922,  by  receiving  a  copy  thereof,  duly  certified 
to  as  such  by  John  W.  Eeynolds,  one  of  the  at- 
torneys for  Albert  C.  Smith. 

J.  P.  WINTER, 
Attorney  for  E.   C.  -Bronaugh,   Trustee  in  Bank- 
ruptcy. 

Filed  August  15,  1922.  G.  H.  Marsh,  Clerk. 
[48] 


AND  AFTERWAEDS,  to  wit,  on  the  15th  day  of 
August,  1922,  there  was  duly  filed  in  said  court 
an  assignment  of  errors,  in  words  and  figures 
as  follows,   to  wit :     [49] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

IN    BANKRUPTCY— No.    B— ^ 


In  the  Matter   of  MORRIS  BROTHERS,   INC., 

Bankrupt. 

Assignment   of   Errors    on   Appeal   of   Albert    C. 

Smith. 

Comes  now  Albert  C.  Smith,  claimant  and  peti- 
tioner in  the  above-entitled  cause,  and  files  the 
following    assignment    of    errors,    upon    which    he 
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will  rely  upon  his  prosecution  of  his  appeal  in  the 
above-entitled  cause  from  the  decree  made  by  this 
Honorable  Court  on  the  7th  day  of  August,  1922. 

I. 

That  the  United  States  District  Court  for  the 
District  of  Oregon  erred  in  not  decreeing  to  claim- 
ant a  lien  for  the  amount  of  his  claim  against  and 
upon  the  specific  assets  or  proceeds  thereof  de- 
scribed in  his  claim  and  petition  as  prayed  for 
by  said  claimant,  and-  in  affirming  the  Referee's 
order  denying  such  lien. 

II. 

That  the  United  States  District  Court  for  the 
District  of  Oregon  erred  in  decreeing  that  the 
claim  allowed  petitioner  be  subordinated  to  the 
payment  in  full  of  the  claims  of  general  creditors. 

WHEREUPON,  appellant  prays  that  said  de- 
cree be  modified,  and  that  said  District  Court 
for  the  District  of  Oregon  be  ordered  to  enter  a 
decree  awarding  appellant's  claim  without  dis- 
crimination against  appellant  in  favor  of  any 
claim  not  given  priority  by  the  bankruptcy  law, 
and  that  said  District  Court  for  the  District  of 
Oregon  be  further  ordered  to  enter  a  decree  award- 
ing a  lien  in  favor  of  appellant  for  the  amount  of 
his  claim  against  the  specific  assets  prayed  for 
in  said  claim  and  petition. 

I.  N.  SMITH, 
L.  A.  McNARY  and 
JOHN    W.    REYNOLDS, 
Attorneys  for  Appellant. 
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Assignment  of  Errors  on  Appeal  of  Albert  C. 
Smith. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  assignment  of  errors 
on  appeal  of  Albert  C.  Smith  is  hereby  accepted 
in  Multnomah  County,  Oregon,  this  15th  day  of 
August,  1922,  by  receiving  a  copy  thereof,  duly  cer- 
tified to  as  such  by  John  W.  Reynolds,  one  of  the  at- 
torneys for  Albert  C.  Smith. 

J.  P.  WINTER, 
Attorney  for  E.   C.   Bronaugh,   Trustee  in   Bank- 
ruptcy. 

Piled  August  15,  1922.  G.  H.  Marsh,  Clerk. 
[50] 


AND  APTERWARDS,  to  wit,  on  the  15th  day  of 
August,  1922,  there  was  duly  filed  in  said 
court  a  bond  on  appeal,  in  words  and  figures 
as  follows,  to  wit:     [51] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

IN    BANKRUPTCY— No.    B— 5< 


In  the   Matter  of  MORRIS   BROTHERS,   INC., 

Bankrupt. 

Bond  on  Appeal  of  Albert  C.  Smith. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  Albert  C.  Smith,  as  principal,  and  A.  M. 
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Fanning,  as  surety,  of  the  County  of  Marion, 
State  of  Oregon,  are  held  and  firmly  bound  unto 
E.  C.  Bronaugh,  Trustee  of  the  estate  of  Morris 
Brothers,  Inc.,  bankrupt,  in  the  sum  of  $1,000.00, 
lawful  money  of  the  United  States,  to  be  paid  to 
him  and  his  successors  as  such  Trustee,  to  which 
payment,  well  and  truly  to  be  made,  we  bind  our- 
selves and  each  of  us,  jointly  and  severally,  and 
each  of  our  heirs,  executors  and  administrators, 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  14th  day  of 
August,  1922. 

WHEREAS,  the  above-named  Albert  C.  Smith 
is  prosecuting  an  appeal  to  the  United  States  Court 
of  Appeals  of  the  Ninth  Circuit  to  modify  the 
judgment  and  decree  of  the  District  Court  for 
the  District  of  Oregon  in  the  above-entitled  cause 
in  reference  to  the  claim  and  petition  of  said 
Albert  C.  Smith; 

NOW,  THEREFORE,  the  condition  of  this  ob- 
ligation is  such  that  if  the  above-named  Albert 
C.  Smith  shall  prosecute  his  said  appeal  to  effect 
and  answer  all  costs  if  he  fail  to  make  good  his 
appeal,  then  this  obligation  shall  be  void;  other- 
wise to  remain  in  full  force  and  effect. 

ALBERT   C.   SMITH, 

Principal. 
A.   M.   FANNING, 

Surety. 

Bond  on  Appeal  of  Albert  C.  Smith.     [52] 
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State  of  Oregon, 
County  of  Marion, — ss. 

On  the  14th  day  of  August,  1922,  personally 
appeared  before  me  A.  M.  Panning  and  Albert  C. 
Smith,  respectively,  known  to  me  to  be  the  per- 
sons described  in  and  who  duly  executed  the  fore- 
going instrument  as  parties  thereto,  and  respec- 
tively acknowledged,  each  for  himself,  that  they 
executed  the  same  as  their  free  act  and  deed  for 
the  purposes  therein  set  forth.  And  the  said  A.  M. 
Fanning,  being  by  me  duly  sworn,  says  that  he  is  a 
resident  and  householder  of  the  County  of  Marion, 
State  of  Oregon,  and  that  he  is  worth  the  sum  of 
$2,000.00  over  and  above  his  just  debts  and  legal 
liability  and  property  exempt  from  execution. 

A.   M.   PANNING. 

ALBERT   C.    SMITH. 

Subscribed  and  sworn  to  before  me  this  14th 
day  of  August,  1922. 

[Seal]  ROLLIN  K.  PAGE, 

Notary  Public  for  Oregon. 

My  commission  expires  Jan.  25th,  1924. 
The    foregoing    bond    is    approved,    both    as    to 
sufficiency    and    form    this    15th    day    of    August, 
1922. 

CHAS.  E.  WOLVERTON, 

Judge. 
Bond  on  Appeal  of  Albert  C.  Smith.  , 
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State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  service  of  the  within  bond  on  appeal  of 
Albert  C.  Smith  is  hereby  accepted  in  Multnomah 
County,  Oregon,  this  15th  day  of  August,  1922,  by 
receiving  a  copy  thereof,  duly  certified  to  as  such 
by  John  W.  Beynolds,  one  of  the  attorneys  for 
Albert  C.  Smith. 

J.  P.  WINTER, 
Attorney  for  E.   C.   Bronaugh,   Trustee  in  Bank- 
ruptcy. 

Piled  August  15,  1922.  G.  H.  Marsh,  Clerk. 
[53] 


AND  APTERWARDS,  to  wit,  on  the  29th  day  of 
March,  1923,  there  was  duly  filed  in  said  court 
a  statement  of  the  evidence,  in  words  and 
figures  as  follows,  to  wit:     [54] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

B— 5653— IN    BANKRUPTCY. 

APPEAL   OF   ALBERT    C.    SMITH. 

In  the  Matter  of  MORRIS   BROTHERS,   INC., 
Bankrupt. 

Statement  of  Evidence  Under  Equity  Rule  75. 

In  the  above  cause  Albert  C.   Smith,   claimant, 
presented    a    claim    against    the    above    bankrupt, 
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which  was  a  corporation  organized,  created  and 
existing  by  virtue  of  the  laws  of  Oregon,  with  its 
place  of  business  at  Portland,  Multnomah  County, 
arising  from  sale  to  him  of  certain  preferred 
stock  under  the  circumstances  hereafter  shown. 

Smith  claims  that  the  sale  was  induced  by  fraud 
which  he  did  not  discover  and  which  was  concealed 
until  after  the  bankruptcy  of  the  above  companj^ 

The  bankrupt  is  the  second  Morris  Brothers, 
Inc.,  to  be  incorporated  under  the  laws  of  Oregon. 
Its  predecessor  was  organized  under  the  same 
name  and  with  a  capital  stock  hereafter  shown. 

Some  time  in  July,  1919,  Smith  was  solicited  by 
an  agent  of  Morris  Brothers,  Inc. — the  first  cor- 
poration— to  purchase  some  of  its  preferred  stock. 
At  that  time  Morris  Brothers  was  a  corporation 
with  an  authorized  capital  of  $100,000  common 
stock  only,  and  without  power  to  sell  or  issue  pre- 
ferred stock.  It  was,  however,  represented  to 
this  claimant  that  the  corporation  had  an  author- 
ized capital  of  $1,000,000,  $500,000  of  which  was 
common  stock  and  $500,000  preferred;  that  the 
common  stock  of  the  corporation  was  fully  paid 
up  with  cash,  bonds  or  other  securities  paid  in  or 
on  hand  to  represent  the  same.  Believing  the 
representations  so  made,  claimant  agreed  to  pur- 
chase $2,000  of  this  preferred  stock.  He  paid  the 
corporation  $2,000,  being  the  proceeds  of  certain 
bonds  owned  [55]  by  him,  then  maturing,  and 
thereupon  an  interim  certificate  was  issued  to 
him  by  which  Morris  Brothers  agreed  either  to 
issue   to  him  $2,000  preferred   stock   or  repay  to 
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him  his  money.  The  stoek  was  not  issued  to  him 
at  that  time.  The  interim  certificate  which  he 
received  is  as  follows: 

^^MOREIS  BROTHERS,  INC. 
INTERIM    CERTIFICATE.  No.   838 

Portland,  Oregon,  August  1,  1919. 

^^Upon  the  surrender  of  this  certificate,  prop- 
erly endorsed,  we  will  deliver  to  Mr.  Albert  C. 
Smith  or  order  $2,000.00 — Two  thousand  and 
no/100  Dollars — 6%  Morris  Brothers,  Inc.,  Pre- 
ferred Stock  Bonds  due  optional  19= — , 

with    and    subsequent    coupons    attached,    if 

when  and  as  said  bonds  are  issued  and  delivered 
to  us. 

^*In  the  event  said  bonds  shall  not  be  issued  and 
delivered  to  us,  we  will  redeem  this  certificate  for 
Two  Thousand  and  no/100  Dollars— $2,000.00— 
and  the  interest  which  would  have  accrued  on  the 
bond  since  August  1st,  1919,  but  such  interest  will 
cease  thirty  days  after  we  transmit  notice  to  the 
above-named  holder  that  the  bonds  will  not  be 
issued. 

[Seal]  ^^By  JOHN  L.  ETHERIDGE, 

^^  Treasurer." 

Certain  representations  were  made  to  Smith  to 
induce  him  to  enter  the  transaction.  Smith  testi- 
fies: 
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Testimony  of  Albert  C.  Smith. 

^^A.  At  the  time  the  matter  came  up  I  was 
working  for  Archer  &  Wiggins  at  6th  and  Oak 
Streets  in  Portland,  Oregon,  in  the  latter  part  of 
July,  1919.  Mr.  DeLong  came  down  to  see  me 
one  day  in  a  friendly  way  and  mentioned  the 
fact  that  I  had  some  bonds  and  they  were  due  and 
if  I  wished  I  could  turn  them  in  to  Morris  Brothers 
and  they  would  collect  them." 

Mr.  DeLong  was  salesman  for  Morris  Brothers. 
Following  the  conversation  with  him  I  studied  the 
matter  over  and  considered  it  from  an  investment 
standpoint,  and  then  turned  in  my  $2,000  of  Cana- 
dian bonds  for  collection  and  agreed  to  take  $2,000 
of  preferred  stock.  The  understanding  I  had  from 
Mr.  DeLong  was  that  their  financial  condition 
was  in  the  very  best  shape.  He  told  me  it 
was  a  firm  doing  a  wonderful  business  and  that 
the  company's  stock  was  [56]  all  paid  for  and 
that  the  preferred  stock  would  be  a  fine  buy,  bet- 
ter in  my  case  than  any  other  stock,  although  he 
said  I  would  not  have  a  vote.  He  said  the  pre- 
ferred stock,  in  case  of  any  trouble  with  the  cor- 
poration, would  be  paid  for  first  and  would  draw 
six  per  cent  interest  plus  a  division  of  the  divi- 
dends after  the  common  stock  was  paid  off.  In 
other  words,  the  preferred  stock  would  be  paid  at 
six  per  cent,  and  the  common  stock  and  the  rest 
of  the  dividends  divided  between  the  common  and 
the  preferred  at  the  same  ratio. 
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Q.  How  much  common  stock  did  he  tell  von 
was  paid  up?        A.  $500,000. 

Witness  continues:  The  preferred  stock  to  the 
amount  of  $500,000  would  be  issued ;  that  the  finan- 
cial condition  of  the  corporation  was  better  or  as 
good  as  any  large  corporation,  and  it  was  doing  a 
wonderful  business  and  increasing  daily.  I  be- 
lieved and  relied  on  these  statements  to  a  great  ex- 
tent, and  based  upon  them  I  turned  in  my  Cana- 
dian bonds  for  collection  and  received  the  pre- 
ferred stock  and  a  check  for  interest  on  the  Cana- 
dian bonds.  I  did  not  get  the  preferred  stock 
immediately,  but  did  get  the  interim  certificate 
which  I  held  from  July  31,  1919,  to  January  13, 
1920. 

Smith  produced  a  letter  dated  Portland,  Oregon, 
January  13,  1920,  addressed  to  himself,  signed  by 
Morris  Brothers,  reading: 

''We  are  pleased  to  enclose  you  herewith  by 
registered  mail,  certificate  Number  39  for  20  shares 
of  Morris  Brothers,  Inc.,  6%  Preferred  Stock. 
Kindly  sign  and  return  the  attached  receipt. 

''It  is  agreed  that  the  Preferred  Stockholders 
of  Morris  Brothers,  Inc.,  in  case  of  the  desire  to 
sell  this  stock,  shall  first  offer  the  same  to  John 
L.  Etheridge,  President  of  Morris  Brothers,  Inc., 
at  $102.50  per  share  and  accrued  dividend,  in  view 
of  which  that,  the  company  hereby  agrees  that 
the  preferred  stockholders  shall  participate  in  divi- 
dends in  like  amount  to  the  common  stockholders 
should  the  directors  of  the  company  declare  divi- 
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(Testimony  of  Albert  C.  Smith.) 
dends  to  the  common  stockholders  in  amounts  ex- 
ceeding six  per  cent. 

^^  Knowing  the  favorable  consideration  shown 
Morris  Brothers,  Inc.,  by  you,  the  directors  felt 
that  it  would  be  binding  our  friendship  by  having 
you  financially  interested  with  us,  and  for  this 
reason  you  were  carefully  selected  by  the  Direc- 
tors. 

^^With  kindest  personal  regards  from  the  writer 
and  hoping  you  will  come  into  the  office  whenever 
you  are  in  the  city,  we  are, 

^^  Yours  very  truly, 
^'MOEBIS  BROTHERS,  INC. 
^^By  J.  L.  ETHERIDGE, 

^^  President. 

^^JLE.A. 

^'P.  S. — We  will  be  pleased  to  have  returned 
to  us  the  interim  certificate  you  now  hold  covering 
this  stock  and  greatly  oblige.        J.  L.  E."     [57] 

And  a  second  letter  of  the  same  date  as  follows: 

^'We  take  pleasure  in  enclosing  you  herewith 
our  check  for  $66.67  being  equivalent  to  a  semi- 
annual dividend  on  your  twenty  shares  of  Morris 
Brothers,  Inc.,  6%  Preferred  Stock  from  July 
31st,  1919,  to  January  1st,  1920,  plus  an  additional 
1%  which  is  the  equivalent  to  an  additional  1% 
dividend,  making  a  total  of  4%  from  the  date  you 
purchased  your  stock  to  January  1st,  1920. 
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'^Thanking  you  for  your  many  courtesies,  we 
are, 

^' Yours  very  truly, 
^^MORRIS  BROTHERS,  INC. 
-By , 

^^  President. 

Witness  continues:  Upon  receipt  of  these  let- 
ters I  mailed  my  interim  certificate  to  Morris 
Brothers,  and  thereafter  received  one  dividend.  At 
the  time  of  taking  the  dividends  I  did  not  know 
anything  about  the  financial  condition  of  the  com- 
pany that  would  lead  me  to  believe  it  was  probably 
insolvent.  The  first  I  really  learned  that  Morris 
Brothers,  Inc.,  was  involved  financially  was  when 
it    came    out    in    the    ^^Oregonian''    December    31, 

1920.  I  was  not  connected  with  the  management  of 
Morris  Brothers  in  any  way,  held  no  position  in 
the   concern,   and  no   statement   of  any  kind  was 

7  t/ 

ever  made  to  me  of  its  true  condition. 

Witness  then  produced  stock  certificate  29  for 
thirty  shares  of  stock,  being  attached  to  the  claim 
of  Albert  C.  Smith,  stamped  received  January  24, 

1921,  identified  it  as  his  certificate  which  he  turns 
back  for  cancellation,  as  hereinafter  shown,  which 
is  as  follows: 
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No.  39.  Shares  20. 

Incorporated    Under    the    Laws   of    the    State    of 

Oregon. 
MORRIS  BROTHERS,  INC. 
Capital  Stock  $1,000,000.00,  divided  into  Preferred 
Stock  $500,000.00,  Conmion  Stock  $500,000.00. 
Total    number    of    shares    10,000,    par    value 
$100.00  each. 
THIS  CERTIFIES  THAT  ALBERT  C.  SMITH 
is   the  owner   of   twenty   shares   of  the   Preferred 
Stock  of  Morris  Brothers,   Inc.,   transferable  only 
on    the    books    of   the    corporation   by    the    owner 
thereof  in  person  or  by  attorney  upon  the  surrender 
^of  this  Certificate  duly  endorsed.     This  Certificate 
entitled  the  owner  to  receive  and  the  Corporation 
is  bound  to  pay  out  of  any  and  all  surplus  and 
profits  whenever  ascertained,  cumulative  dividends 
^thereon  at   the  rate   of   six   per   cent  per   annum, 
•payable    semi-annually  before    any    dividend    shall 
,be  declared  on  the  Common  Stock.     [58] 

The  preferred  stock  is  subject  to  redemption 
at  the  rate  of  One  hundred  two  dollars  and  fifty 
cents  ($102.50)  per  share  on  any  dividend  paying 
date  that  the  Board  of  Directors  may  select. 

It  is  expressly  stipulated  and  agreed  by  and  be- 
tween the  holders  of  preferred  stock  and  Morris 
Brothers,  Inc.,  that  the  holders  of  preferred  stock 
shall  have  no  vote  in  the  corporation. 

IN  WITNESS  WHEREOF  the  said  Morris 
Brothers,   Inc.,   has   caused   this   certificate   to   be 
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signed  by  its  president  and  its  secretary  under  the 
corporate  seal  this  13th  day  of  January,  1920. 

MORRIS  BROTHERS,  INC. 
By  JOHN  L.  ETHERIDGE, 

President. 
FORBES  B.  PRATT, 

Secretary. .  . 
Shares  $100  each. 

Corporate  Seal. 

Testimony  of De  Long. 

Witness  DE  LONG,  a  witness  for  claimant,  to 
whom  Smith  refers,  testified  that  for  some  consider- 
able time  prior  to  1919  he  was  a  salesman  for  Morris 
Brothers.  He  then  occupied  the  premises  on  Stark 
Street  between  Fifth  and  Sixth;  that  he  solicited 
customers  for  preferred  stock  of  Morris  Brothers, 
and  made  representations  upon  information  from 
Mr.  Etheridge  himself;  that  he  remembered  making 
sales  of  preferred  stock  to  claimant  Smith;  he  had 
known  Smith  two  or  three  years  prior  to  this  sale. 

Witness  continues: 

''A.  As  I  recollect  now  I  approached  Mr.  Smith 
^and  told  him  that  the  institution  was  issuing  some 
preferred  stock,  and  they  were  revising  and  en- 
larging their  business  and  needed  some  outside  cap- 
ital. I  don't  know,  but  I  may  have  given  him  a 
historical  sketch  of  the  institution  as  to  how  it  was 
founded,  its  growth  and  development,  and  a  state- 
ment of  the  sales  as  they  were  at  the  time  I  be- 
came associated  with  the  institution,  which  was 
about  the  same  time  Mr.  Etheridge  became  associ- 
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ated  with  it  over  in  the  Eailway  Exchange  Build- 
ing: the  amount  of  the  sales  at  that  time  and  how 
they  had  grown   ('Grown'  did  not  refer  to   sales 
of  preferred  stock  but  to  sales  in  general)     .     .     . 
Then  I  gave  him  a  statement  or  told  him  rather 
what  this  preferred   stock  was  to  be.     It  was   to 
be  part  of  a  million  dollar  corporation  and  half 
was  to  be  preferred  stock  and  half  common  stock, 
as  I  recollect  it.     The  preferred  stock  was  to  be 
$100  and  the  common  $250.   .    .    .    One  hundred  thou- 
sand preferred  and  two  hundred  and  fifty  common 
was  the  original  plan,  but  later  on  I  was  told  it 
was  to  be   haK   a  million   dollars,   and   then  just 
shortly  before  I  closed  my  selling  of  the  preferred 
stock  there  was  information  that  it  was  to  be  a 
million    dollar    corporation.     I    told    this    to    Mr. 
Smith,  I  think."     [59] 

Witness  continues:     It  was  in  1919  that  I  closed 
the  deal  with  Smith.     I  was  closing  the  campaign, 
— but  really  no  campaign  was  carried  on,  it  was 
just   selling  intermittently  from   the   time   it   was 
first  started,  towards  the  last  that  was  sold.     I  had 
told  him  that  the  company  had  always  paid  a  fair 
dividend  but  that  the   preferred   stock  they  were 
selling  then  would  likely  be  better  than   six  per 
cent,  undoubtedly  would  be  around  seven  to  eight 
per  cent  and  possibly  more.     That  it  would  be  a 
six  per  cent  certificate,  that  that  is  what  they  would 
guarantee  on  the  face  of  the  certificate.     I  am  not 
clear  as  to  what  I  told  him  in  reference   to  the 
amount  of  common  stock  paid  up.     At  first  it  was 
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to  be  a  $350,000  corporation  divided  into  $100,000 
preferred  and  $250,000  common.  I  may  not  be  cor- 
rect as  to  this  amount,  but  it  was  gradually  in- 
creased later  on  to  half  a  million  dollars,  I  was 
told,  and  still  later,  to  the  million  dollar  corpora- 
tion. That  was  in  the  summer  of  1919.  I  had  no 
knowledge  of  a  million  dollar  corporation  until  late 
in  the   summer. 

Q.  What,  if  anything,  did  you  say  to  Mr.  Smith 
in  reference  to  the  form  in  which  this  common 
stock  that  was  paid  up  existed? 

A.  I  do  not  know  that  I  can  recall  what  I  told 
him  about  that.  I  presume  I  told  him  it  was  paid 
up  but  I  cannot  tell  you  definitely  as  I  do  not  recol- 
lect. 

Q.  Do  you  remember  whether  anything  was 
said  by  you  at  that  time  as  to  the  amount  of  prop- 
erty that  Morris  Brothers,  Inc.,  had? 

A.  I  undoubtedly  told  him  as  I  told  other  peo- 
ple, that  whatever  money  they  had  was  invested 
in  bonds  that  they  had  been  buying  for  a  number 
of  years,  municipal  and  other  satisfactory  bonds, 
which  they  had  been  buying  for  a  number  of  years, 
and  what  money  they  had  invested  in  their  plant, 
the  fixtures  and  so  forth,  and  the  lease  I  presume 
I  mentioned  that  too.  I  no  doubt  told  him  that 
they  did  not  own  the  building,  but  that  they  had 
a  ninety-nine  year  lease  on  it  at  a  rental  of  about 
$500  a  month  which  was  tantamount  to  owning 
the  building,  although  they  did  not  own  the  prop- 


70  Albert  C.  Smith  vs, 

(Testimony  of De  Long.) 

erty   outright.     Otherwise  there  was  nothing  that 
their  capital  stock  was  invested  in. 

Stating  the  representations  which  the  witness 
made  about  the  preferred  stock,  witness  says:     [60] 

A.  Yes,  the  preferred  stock  was  not  to  have 
any  voting  power  until  after  they  had  passed  one 
or  two  dividends,  I  believe  it  was  two,  at  which 
time  they  would  be  allowed  to  participate  and 
note  the  same  as  the  common  stock,  there  was  some 
advantage  there,  the  advantage  was  over  the  com- 
mon stock.  I  do  not  remember  exactly  the  prefer- 
red stock  was  preferred  as  to  assets  and  as  to 
dividends  over  the  common  stock,  that  first  out  of 
the  earnings  there  would  be  paid  the  expenses  and 
then  six  per  cent  would  be  set  aside  for  the  divi- 
dends on  the  preferred  stock  and  after  that  six 
per  cent  was  to  be  paid  to  the  common  stockhold- 
ers. After  these  two  amounts  had  been  taken 
out  and  set  aside  whatever  was  left,  if  there  was 
anything  left,  it  would  be  prorated  share  and 
ghare  alike  among  all  the  stock,  common  and  pre- 
ferred.    The  certificates  did  not  cover  that. 

Witness  testifying  about  his  statements  to  Mr. 
Smith  and  to  other  preferred  stockholders,  in  ref- 
erence to  the  financial  condition  of  Morris  Broth- 
ers as  to  whether  it  was  dound  or  not,  says: 

A.  About  as  near  as  I  can  answer  that  question 
is  to  say,  that  I  said  the  assets  of  the  institution 
consisted  of  municipal  and  Government  bonds,  that 
their  funds  were  invested  in  that  other  than  what 
was  invested  in  their  plant  and  equipment.     I  told 
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them  where  the  fixtures  came  from,  the  old  United 
States  Bank  Building,  and  that  had  a  lot  of  money 
invested  in  the  fixtures   and  safe  deposit  vaults, 
and  other  than  that  they  had  no  money  invested 
in  property  to  my  knowledge;  that  they  did  not 
own  the  building  but  had  a  ninety-nine  year  lease 
on  it  and  I  was  informed  that  the  rental  was  $500  a 
month.     I  will  say  this  that  what  I  told  Mr.  Smith 
was  undoubtedly  about  the  same  as  I  told  other 
people  with  whom  I  had  up  the  matter  of  buying 
preferred   stock.     All  I   was   aiming   at   was   this, 
that  was  what  was  in  my  mind  all  the  time  and  I 
know  that  must  have  been  the  impression  I  left 
with    Mr.  Smith   regardless     of    what    particular 
words  I  used,  that  the  institution  was  a  fine  in- 
stitution to  be  connected  with  or  associated  with. 
I  know  I  must  have  left  that  impression  with  him, 
whatever  I  said,  but  as  to  the  statement  that  the 
institution  was  solvent  or  a  sound  institution,  as  to 
the  words  themselves,  I  am  sure  that  I  did  not 
use   those  words,   for   this   reason,   that  I  do   not 
think  that  as  a  salesman  when  I  came  to  selling 
stock  to  anyone  that  I  would  use  those  words.     I 
would  not  want  to  bring  up  the  question  as  to  its 
solvency.     I  know  that  was  not  in  my  mind,  but 
I  know  that  I  did  try  to  leave  in  the  minds  of 
the  people  with  whom  I  was  doing  business  that 
I  was  connected  with  a  fine  institution. 

Witness  continues:  I  say  the  information  came 
from  Mr.  John  L.  Etheridge,  President  of  Morris 
Brothers.     He   was   manager   of   the    company    at 
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that  time.  He  was  the  only  one  I  recognized  as 
having  any  authority.  I  had  no  means  of  infor- 
mation myself  as  to  the  [61]  institution,  con- 
cerning its  assets,  financial  condition,  organization, 
stock,  etc.,  outside  of  what  Mr.  Etheridge  told 
me.  I  had  no  access  to  the  books  and  records  at 
all,  and  no  one  else  seemed  to  know  anything  about 
it. 

On  cross-examination  the  witness  says:  I  be- 
lieved everything  I  said  to  be  true.  I  might  have 
talked  with  Mr.  Smith  more  than  once  about  his 
buying  the  preferred  stock.  At  first  I  understood 
the  corporation  would  have  $250,000  worth  of  com- 
mon stock  and  $100,000  of  preferred,  but  later  it 
was  to  be  half  a  million,  I  think.  I  got  the  infor- 
mation that  the  corporation  would  have  half  a  mil- 
lion worth  of  stock,  I  should  judge,  early  in  1919, 
and  I  got  the  impression  that  it  would  be  a  million 
dollar  corporation  after  the  middle  of  the  year.  I 
cannot  say  that  Avas  before  or  after  I  got  Mr. 
Smith's  subscription;  it  was  along  about  that  time 
that  I  was  informed  it  was  going  to  be  a  million 
dollar  corporation  and  the  stock  would  be  divided 
'fifty-fifty.  I  told  Smith  the  common  stock  was 
paid.  My  information  was  that  it  was  paid.  I 
came  with  the  company  the  fore  part  of  the  year 
1917,  about  the  same  time  Mr.  Etheridge  did,  and 
first  sold  preferred  stock  in  this  company  in  the 
latter   part   of   1918. 

Witness  further  testifies: 
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Q.  Now,  just  repeat  the  conversation  you  had 
with  Mr.  Smith. 

A.  Well,  as  I  said  I  cannot  repeat  the  words 
that   I   used. 

Q.     Repeat  the  substance  of  it  then. 

A.  I  approached  him  and  told  him  that  the  com- 
pany was  reorganizing,  that  they  were  expanding 
and  increasing  their  business  inasmuch  as  they 
expected  to  have  additional  capital. 

Q.  In  regard  to  that  you  had  personal  knowl- 
edge of  the  company  and  knew  that  they  were 
increasing  their  business  and  their  stock'? 

A.    Yes. 

Q.     You  knew  that  personally?        A.  Yes. 

Q.     You  knew  that  to  be  a  fact?        A.  Yes. 

Q.     What  else  did  you  tell  him? 

A.  I  told  him — I  went  into  details  with  this 
preferred  stock,  told  him  there  would  be  so  much 
issued,  and  so  on.     [62] 

Q.  Did  you  tell  him  how  much  would  be  issued? 

A.  I  must  have  told  him  how  much  would  be 
issued. 

Q.  What    did   you   tell  him  in  regard   to   that? 

A.  As  to  how  much  would  be  issued? 

Q.  Yes. 

A.  It  was  about  the  time  I  learned  of  the  million 
dollar   corporation   and   I   think   that   I   told   him 

about  that. 

Q.  Did  you  tell  him  how  much  preferred  stock 

was  sold? 

A.  Well  I  don't  know  whether  I  did  or  not. 
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Q.  How  much  was  sold;  did  you  know  how  much 
had  been  sold  at  that  time? 

A.  At  that  time  there  had  been  something  over 
80,000  dollars  worth  sold,  maybe  more. 

Q.  Did  you  tell  Mr.  Smith  that  you  had  sold 
$80,000? 

A.  Now,  I  must  have  told  him.  I  would  think 
that  I  did  tell  him. 

Q.  You  now  remember  that  you  expected  to  sell 
about  $420,000  more?        A.  No,  I  did  not. 

Q.  You  told  them  they  expected  to  sell  about 
half  a  million  dollars  worth  of  preferred  stock? 

A.  That  was  the  issue. 

Q.  You  say  you  had  sold  about  $80,000  at  that 
time,  at  the  time  he  subscribed?         A.  Yes. 

Q.  What  did  3^ou  tell  him  about  that? 

A.  Well  I  told  him  the  amout  of  business  the 
institution  had  done  and  how  it  had  increased  since 
I  became  associated  with  it  in  1917. 

Q.  What  did  you  tell  him  about  that? 

A.  Told  him  they  were  doing  about  $200,000  a 
month  approximately  at  that  time  and  at  this 
time  I  was  talking  to  him  their  sales  had  increased 
up  to  a  million,  or  between  one  and  two  millions, 
I  have  forgotten  the  figures. 

Q.  Where  did  you  get  the  information  about  the 
$200,000  a  month  when  you  came  there? 

A.  That  is  what  I  was  told. 

Q.  You  had  no  personal  knowledge  of  that  fact? 

A.  No,   I  had  not. 
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Q.  Didn't  know  whether  that  was  true  or  not? 

A.  All  I  knew  about  it  was  that  I  was  given  a 
statement  to  that  effect. 

Q.  Who  gave  you  that  statement? 

A.  Mr.  Etheridge. 

Q.  You  told  him  at  the  time  you  took  his  sub- 
scription you  were  doing  how  much  business? 

A.  I  do  not  recollect,  a  million  or  a  million  and 
a  haK  a  month.     Whatever  the  statement  showed. 

Q.  You  do  not  recollect? 

A.  It  was  over  a  million  and  less  than  two  mil- 
lion that  they  were  doing  at   that  time. 

Q.  What  else? 

A.  I  told  him  this  stock  was  to  be  preferred  as 
to  the  assets  and  liabilities  over  the  common  stock, 
that  first  there  was  to  be  set  aside  after  the  ex- 
penses were  paid  six  per  cent  dividend  for  the 
preferred  stock  and  after  that  the  common  and  then 
what  was  left  was  to  be  divided  between  the  pre- 
ferred and  common  share  and  share  alike;  that^after 
the  second  dividend  was  not  paid  on  the  preferred  the 
preferred  stockholders  were  to  be  given  a  vote  with 
the  common.  The  preferred  could  not  be  called  [63] 
before  five  years  so  that  he  knew  he  would  have 
his  money  out  at  5%  at  least  for  five  years.  I  told 
him  that  the  institution  had  always  paid  fair  divi- 
dends and  that  in  all  probability  it  would  pay 
considerablv  more  than  six  per  cent,  but  that  six 
per  cent  would  be  guaranteed.     I  told  him  after 
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five  years  tliey  would  have  the  privilege  of  calling 
the  stock  in  at  $105.  I  told  him  that  if  he  was 
in  a  position  to  make  this  investment  that  the 
government  income  tax  would  be  refunded  to  him 
by  the  company  so  that  it  would  be  the  same  as 
exempt  from  income  tax.  I  offered  to  take  in  some 
bonds  he  had,  I  have  forgotten  what  they  were,  as 
payment  for  the  stock  just  as  cash. 

Q.  Did  you  tell  him  anything  else? 

A.  Well,  I  don't  know  just  what  else  I  did  tell 
him.  As  I  have  said  before  I  left  the  impression 
with  him  that  the  institution  was  a  good  institu- 
tion, that  the  money  of  the  company  was  invested 
in  good  securities,  municipal  bonds  and  so  on,  se- 
curities which  were  undoubtedly  safe,  and  their  fix- 
tures and  lease.  I  know  that  I  tried  to  leave  the 
impression  with  him  that  it  was  in  first  class  condi- 
tion as  to  being  a  good  institution  in  which  to 
make   the  investment. 

Testimony  of  Albert  C.  Smith. 

Claimant  SMITH  states  that  at  the  time  Mr.  De 
Long  talked  with  him  about  the  purchase  of  stock 
De  Long  told  him  that  the  assets  of  the  firm  were 
composed  of  bonds  and  fixtures  and  the  lease  on 
the  building,  which  he  said  were  the  same  as 
cash,  that  is  that  it  was  good  security;  he  said 
the  value  of  the  assets  was  supposed  to  be  about 
$500,000  all  in  stock. 

Witness  continues: 

In  September,  1919,  a  new  corporation  was  form- 
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ed  under  the  laws  of  Oregon  with  its  principal 
place  of  business  at  Portland,  Oregon;  with  the 
identical  name  of  ih^  original  corporation,  the  new 
corporation  having  an  authorized  capital  of  $1,000,- 
000,  of  which  $500,000  was  common  stock,  and 
$500,000  was  preferred  stock.  All,  or  substantially 
all,  of  this  stock  was  subscribed  by  one  of  the 
stockholders  of  the  old  corporation.  That  institu- 
tion went  through  the  form  of  transferring  to  the 
new  corporation  all  of  its  assets  in  payment  of 
the  stock  so  subscribed  and  thereupon  the  stock 
of  the  new  corporation,  both  preferred  and  com- 
mon, was  issued  to  Stella  M.  Etheridge,  who  had 
subscribed  for  the  same,  she  being  the  wife  of 
John  L.  Etheridge,  president  [64]  and  manager 
of  said  old  corporation.  There  was  issued  to 
John  L.  Etheridge  and  one  Pratt  sufficient  of  this 
stock  to  qualify  them  as  stockholders  and  officers 
of  the  new  corporation. 

On  July  31,  1919,  Smith  accepted  an  interim 
certificate,  whereby  Morris  Brothers  agreed  to  de- 
liver to  him  $2000  of  preferred  stock  of  the  com- 
pany. This  was  carried  until  January  13,  1920, 
when  Morris  Brothers  delivered  to  Smith  and 
Smith  accepted  in  lieu  of  the  interim  certificate  a 
certificate  purporting  to  represent  twenty  shares 
of  preferred  stock.  At  the  time  this  stock  was  de- 
livered Morris  Brothers  paid  Smith  $66.67,  being 
the  interest  on  the  stock  to  January  1,  1920,  plus 
1  per  cent,  and,  by  admission  in  the  petition,  pe- 
titioner   received    an    additional    sum    which,    to- 
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gether  with  the  $66.67,  aggregated  $146.67,  covering 
interest  on  the  stock  at  8  per  cent  from  July  31, 
1919,  to  the  1st  day  of  July,  1920.  Smith  was  the 
holder  of  the  stock  when  Morris  Brothers  failed, 
which  was  about  the  end  of  1920. 

On  September  6,  1919,  at  a  special  meeting  of  the 
3tockholders  and  by  a  resolution  thereby  adopted, 
the  corporation  was  declared  to  be  dissolved  and 
the  directors  were  authorized  and  empowered  to 
sell  its  business  to  a  new  corporation,  bearing  the 
same  name,  for  the  sum  of  one  million  dollars. 
Steps  were  thereupon  taken  for  the  organization 
of  the  new  corporation.  Articles  of  incorporation 
were  executed  and  filed  fixing  the  amount  of  cap- 
ital stock  at  $1,000,000,  consisting  of  5000  shares  of 
common  and  5000  shares  of  preferred;  the  latter  to 
be  without  voice  in  the  management  of  the  con- 
cern. Stock  books  were  opened  and  subscriptions 
were  made  as  follows: 

S.  M.  Etheridge,  common  stock,  4998  shares; 
preferred,  5000  shares,  amount  $999,800.  Forbes 
B.  Pratt,  common  stock,  1  share,  amount  $100;  and 
John  L.  Etheridge,  common  stock,  1  share,  amount 
$100.     [65] 

Directors  were  elected  and  by-laws  adopted. 
Among  other  things  sought  to  be  accomplished  was 
a  transfer  of  the  assets  of  the  old  corporation  to 
the  new  at  a  valuation  of  $1,000,000;  the  new  cor- 
poration assuming  and  obligating  itself  to  pay  the 
debts  and  obligations  of  the  old.     The  books  of  the 
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new  company  do  not  appear  to  have  been  written 

np  until  January  1,  1920. 

By  a  report  of  Morris  Brothers,  Inc.,  made  to  the 
Corporation  Commissioner  at  Salem,  Oregon,  June 
30,  1920,  the  capital  stock  thereof  is  represented  to 
be  $1,000,000,  divided  into  10,000  shares  at  $100 
per  share,  all  issued  as  paid  up. 

The  original  stock  subscription  of  Stella  M. 
Etheridge  and  John  L.  Etheridge  and  Forbes  B. 
Pratt  to  the  new  Morris  Brothers,  Inc.,  were  never 
paid  in  any  other  way  than  by  the  transfer  of 
the  assets  from  the  old  Morris  Brothers,  Inc.,  to 
the  new  company. 

The  business  of  the  new  company  was  carried 
in  the  books  of  the  old  company  up  to  about  Jan- 
uary 1,  1920.  There  is  an  account  on  the  books 
showing  all  sales  of  preferred  stock,  heading  of 
the  account  being  ^^  Morris  Brothers  Preferred 
Sixes."  Mrs.  Etheridge  is  credited  with  $102,200 
proceeds  realized  from  the  sale  of  preferred  stock, 
and  on  the  other  hand  is  charged  with  an  equal 
amount  of  bonds  taken  by  her  to  satisfy  this  credit. 
Smith  claims  a  lien  upon  these  bonds. 

After  the  failure  of  the  concern,  $75,000  of  these 
bonds  were  found  in  Tacoma,  Washington,  but 
were  returned  to  the  trustee,  and  $25,000  found  in 
the  possession  of  the  company  itself,  were  turned 
over  to  the  trustee.  At  the  time  of  the  failure 
there  were  outstanding  $64,500  in  amount  of  the 
preferred  stock  among  different  persons  who  had 
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purchased    from     the     company.     This      includes 

Smith's  stock.     [66] 

On  February  21,  1919,  Morris  Brothers,  Inc.,  act- 
ing through  John  L.  Etheridge,  President,  drew  a 
check  on  the  United  States  National  Bank  for 
$100,000.  Thereupon  the  Bank  issued  its  cashier's 
check  for  a  like  amount,  and  this  was  in  turn  de- 
posited with  the  Forest  Grove  National  Bank  to 
the  account  of  Stella  M.  Etheridge,  and  was  checked 
out  soon  thereafter,  $99,600  to  Henrietta  A.  Morris 
and  $400  to  Fred  S.  Morris.  There  was  also  divert- 
ed to  the  personal  account  of  Fred  8.  Morris  a 
large  amount  of  securities. 

When  Morris  Brothers  closed  its  doors,  the 
claims  of  the  general  unsecured  creditors  aggregated 
in  excess  of  $1,824,000,  the  greater  portion  of 
which  claims  was,  says  the  accountant,  ^^  contracted 
naturally  in  the  last  three  or  four  months  of 
business,  from  the  first  of  September,  1920,  on." 

Testimony  of  Accountant  Bosworth. 

Accountant  BOSWORTH,  a  witness  for  claim- 
ant, on  cross-examination,  says: 

Q.  Have  you  personally  checked  or  examined  all 
of  the  books  and  the  different  entries  pertaining  to 
the  preferred  stock  that  was  issued  by  Morris 
Brothers?     A.  I  have. 

Q.  Will  you  state  to  the  Court  the  amount  of 
preferred  stock  now  outstanding? 

A.  My  recollection  is  outside  of  the  amount  to 
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be   owned   by   Stella   M.   Etlieridge,    $64,500    par 
value. 

Q.  Can    you    refer  to  your  books  and  give  the 
Court  when  that  stock  was  paid  for? 

A.  The  sale  of  preferred  stock  is  evidenced  by 
interim  started  November  1,  1918. 

Q.  When  was  Mr.  Smith's  preferred  stock  paid 
•for? 

A.  He  bought  an  interim  for  preferred  stock 
July  31,  1919. 

Q.  Can  you  tell  what  he  paid  for  it?    A.  $2,000. 

Q.  To  whom  was  this  paid?     [67] 

A.  The  entry  shows  it  was  taken  into  the  ac- 
count of  Morris  Brothers. 

Q.  Do  you  know  whether  this  money  was  used 
by  Morris  Brothers  in  the  general  course  of  busi- 
ness?       A.  It  undoubtedly  was. 

Q.  Prom  the  examination  of  the  books  you  have 
made? 

Mr.  SMITH.— We  object  to  the  question  in  the 
form  in  which  it  is  put.  We  would  have  no  objec- 
tion to  the  witness  attempting  to  show  how  the 
cash  account  treated  it. 

Mr.  WINTEE. — This  is  an  expert  witness. 

Objection  overruled. 

A.  The  amount  received  from  Mr.  Smith  went 
into  the  general  fimds  of  the  corporation,  and  used 
by  th(m  in  their  general  operations. 

Q.  What  do  you  mean  by  general  operations? 
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A.  I  mean  not  segregated  into  a  fund  by  itself 
but  went  into  the  common  fund  and  was  probably 
deposited  in  the  United  States  National  Bank  and 
used  by  them  for  bujdng  bonds,  stocks,  paying 
wages,  rent,  etc.  In  other  words,  it  did  not  go 
into  a  trust  fund,  if  that  is  what  you  are  trying 
to  get  at. 

Q.  Will  you  turn  to  the  entry  of  Mrs.  Etheridge 
where  she  was  given  credit  for  $102,200  in  the 
ledger;  what  is  the  date  of  that  entry? 

A.  The  heading  of  the  account  shows  ^^1920'' 
and  the  column  that  carries  the  day  of  the  month 
shows  ^^12."  There  is  no  entry  showing  the  month. 
Other  evidence  though,  from  the  journal,  will  show 
it  was  January  12th. 

Q.  January  12,  1920?        A.  Yes. 

Q'.  You  may  state  whether  this  entry  is  true  or 
fictitious  ? 

A.  It  is  apparently  a  fictitious  entry. 

Q.  In  what  respect? 

Mr.  REYNOLDS.— We  object  to  that. 

Mr.  WINTER. — We  have  a  right  to  ask  him 
about  his  report.     [68] 

Mr.  REYNOLDS.— We  object  to  the  question 
and  the  answer  and  move  it  be  stricken  out  for 
the  reason  it  does  not  appear  in  what  way  the 
answer  can  apply,  whether  the  fact  is  not  true  or 
whether  the  entry  is  a  forgery. 

Mr.  WINTER.— Fictitious,  not  a  forgery. 

The  REFEREE.— If  it  is  fictitious  it  is  not  a 
true  entry,  and  you  will  have  to  inquire  into  that. 
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Q.  Why  do  you  state  it  is  fictitious  instead  of  be- 
ing a  true  entry? 

A.  My  reason  may  be  for  several  reasons.  In 
the  first  place  my  examination  of  the  books  does 
not  show  that  anything  was  ever  paid  for  the  pre- 
ferred stock  by  her.  I  find  no  record  of  any  pay- 
ment by  her. 

Q.  Have  you  examined  the  records  of  Morris 
Brothers  carefully  to  find  out  whether  Mrs.  Ether- 
idge  ever  paid  anything  for  this  preferred  stock? 

A.  I  did  in  all  places. 

Q.  And  you  discovered  no  such  entry? 

A.  I  discovered  no  such  entry. 

Q.  At  the  time  this  preferred  stock  was  issued  to 
Stella  M.  Etheridge  you  may  state  whether  or  not 
Morris  Brothers  at  that  time  was  solvent  or  in- 
solvent ? 

A.  That  is  you  want  my  expert  opinion? 

Q.     Yes. 

A.  They  were  insolvent. 

Q'.  They  were  insolvent  at  the  time?        A.  Yes. 

Q.  You  may  state  if  you  can  from  your  examina- 
tion of  the  books  whether  or  not  you  were  able  to 
ascertain  whether  Morris  Brothers  were  insolvent 
on  July  31st  when  Mr.  Smith  bought  his  preferred 
stock  ? 

A.  I  would  say  they  were  insolvent  at  that  time. 

Q'.  You  think  they  were? 

A.  I  think  they  were. 

Q.  Did  the  corporation  ever  receive  payment  for 
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the  preferred    stock    issued   to    Mr.    Smith   except 
what  was  received  from  Mr.  Smith?     [69] 

A.  Not  that  I  ever  fomid. 

Q.  If  it  had  received  payment  would  not  you 
have  discovered  that  fact  in  your  examination  of 
the  books?        A.  I  would. 

Q.  What  compensation,  if  any,  did  Morris 
Brothers  receive  for  the  check  for  $100,000  which 
was  drawn  on  the  U.  S.  National  Bank  and  which 
was  afterwards  sent  down  to  the  bank  at  Forest 
Grove?        A.  Nothing. 

Q.  From  where  was  this  $100,000  taken? 

A.  From  the  United  States  National  Bank. 

Q.  Was  that  a  deposit? 

A.  That  was  a  portion  of  their  deposit  with  the 
United  States  National  Bank  and  withdrawn  from 
that  deposit. 

Q.  What  compensation,  if  any,  did  Morris 
Brothers  ever  receive  for  any  bonds  that  they  ap- 
parently sold  to  Mrs.  Etheridge?        A.  None. 

Ql  No  consideration  was  ever  paid  by  Mrs. 
Etheridge  for  these  bonds? 

A.  No  true  consideration.  No  consideration  in 
the  form  of  a  valid  payment.  Nothing  but  a  book 
entry. 

Q.  Then  as  to  the  books  of  Morris  Brothers 
showing  that  Mrs.  Etheridge  purchased  $100,000 
worth  of  bonds,  that  is  not  true  ? 

A.  The  books  show  that  thej^  were  paid  for  but 
the  entry  is  fictitious. 
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iQ.  The  fact  is  they  were  not  paid  for? 

A.  Yes,  not  by  her. 

Ql  Were  they  paid  for  by  anybody  except  by 
Morris  Brothers  when  thev  bought  them? 

A.  That  is  all. 

Q.  These  bonds  according  to  the  books  that  were 
sold  to  Mrs.  Etheridge  were  the  property  of  Mor- 
ris Brothers?        A.  Yes. 

Q.  And  had  been  all  paid  for  by  Morris  Brothers 
in  the  ordinary  course  of  business  ? 

A.  Yes,  that  is  right. 

Q.  And  afterwards  when  they  were  turned  over 
to  Mrs.  Etheridge  Morris  Brothers  received  noth- 
ing  for   them?        A.  That  is   right.     [70] 

Q.  What  compensation,  if  any,  did  Morris 
Brothers  ever  receive  for  the  check  of  $24,800 — to 
whom  was  that  check  made  ? 

A.  To  Henrietta  A.  Morris. 

Q.  What  did  Morris  Brothers  receive  for  that 
check?        A.  Nothing. 

Q.  The  books  as  I  recall  show  and  as  you  have 
testified  show  that  this  $100,000  sent  down  to  the 
bank  at  Forest  Grove — 

A.  Yes,  it  was  sent  down  to  the  bank  at  Forest 
Grove. 

Q.  What  became  of  that? 

A.  The  charge  to  the  Forest  Grove  National 
Bank  continued  on  the  books  until  December  31, 
1919,  and  on  the  opening  of  ihQ  new  ledger  in  1920 
it  disappeared. 
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Qi.  What  became  of  tlie  money? 

A.  That  was  sent  down  to  the  Forest  Grove  Na- 
tional Bank — do  you  want  me  to  testify  to  my  per- 
sonal knowledge? 

Ql  Yes. 

A.  I  went  to  the  Forest  Grove  National  Bank 
and  found  a  cashier's  check  issued  to  the  Forest 
Grove  National  Bank  had  been  deposited  with  that 
bank  the  check  being  accompanied  by  a  letter 
signed  by  Morris  Brothers  by  John  L.  Etheridge 
directing  that  this  $100,000  be  placed  to  the  credit 
of  Stella  M.  Etheridge  and  that  she  was  drawing 
it  out  at  once,  and  that  they  took  this  course  because 
they  did  not  want  the  local  banks  to  know  their  ac- 
tion. 

Qi.  It  was  actually  deposited  and  afterwards 
withdrawn  ? 

A.  It  was  actually  deposited  to  the  credit  of 
Stella  M.  Etheridge  and  thereafter  withdrawn. 

Q.  How  was  it  withdrawn? 

A.  Two  checks,  one  for  $99,600  and  the  other 
check  for  $400. 

:Q.  And  the  check  for  $99,600  was  in  favor  of 
Henrietta  A.  Morris  as  you  have  already  stated? 

A.  Yes. 

Q.  What  compensation,  if  any,  did  Morris 
Brothers  ever  receive  for  the  check  of  $90,600  that 
was  delivered  to  Henrietta  A.  Morris?     [71] 

A.  What  compensation? 

Q.  What  did  Morris  Brothers  receive  for  this 
check  that  was  turned  over  to  Henrietta  A.  Morris  ? 
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A.  This  money  was  deposited  in  the  Forest 
Grove  National  Bank  and  was  no  longer  in  the  con- 
trol of  Morris  Brothers. 

Q.  Did  Morris  Brothers  ever  receive  anything 
for  it?        A.  No. 

Q.  What  became  of  this  check? 

A.  It  was  redeposited  with  Morris  Brothers, 
Inc.,  by  which  she  received  credit  for  $99,600. 

Q.  Who?        A.  Henrietta  A.  Morris. 

Q'.  Does  that  still  exist? 

A.  That  particular  account  is  now  balanced. 

Q'.  What  did  Henrietta  A.  Morris  receive  for  the 
check  of  $99,600  that  she  deposited  with  Morris 
Brothers  ? 

A.  She  received  Liberty  Bonds  to  the  amount 
of  $74,985.46  and  a  check  of  Morris  Brothers  in  her 
favor  for  the  difference  between  that  amount  and 
the  $99,600. 

Q.  They  got  their  own  money  back? 

A.  In  that  way. 

Q.  They  got  their  own  money  back  before,  so 
that  the  result  is  that  ultimately  Morris  Brothers 
turned  over  to  Henrietta  A.  Morris  Liberty  Bonds 
and  a  check  totalling  $99,600  and  obtained  nothing 
for  it  whatsoever. 

There  is  no  controversy  over  the  fact,  but  it  is 
admitted,  that  during  all  of  this  time  both  the  old 
corporation  and  the  new  corporation  were  insolvent 
and  the  new  corporation  was  in  a  continuous  state 
of  insolvency  from  the  time  of  its  organization 
to  the  date  of  its  adjudication  in  bankruptcy;  also 
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that  subsequent  both  to  the  time  Smith  made  his 
purchase  and  to  the  time  the  stock  was  issued  to 
him  the  new  corporation  accumulated  obligations 
in  a  large  amount,  totalling  at  the  date  of  adjudi- 
cation more  than  $1,500,000,  claims  for  which, 
general  and  preferred,  have  been  filed  in  this  court. 
The  assets  are  not  sufficient  to  pay  said  claims  in 
full.     [72] 

The  stock  issued  to  Smith,  together  with  divi- 
dends thereon,  was  accepted  and  retained  by  him 
at  the  date  of  adjudication,  but  it  is  undisputed  that 
he  knew  nothing  of  these  practices  of  the  corpora- 
tion until  they  were  discovered  after  the  failure. 
Other  preferred  stockholders  to  the  amount  of 
about  $64,500  are  similarly  situated  and  are  as- 
serting their  claims  against  the  trustee. 

There  is  no  evidence  to  show  that  any  creditor 
of  the  corporation  knew  of  the  transactions  by 
which  Smith  received  the  preferred  stock,  or  of  his 
holding  preferred  stock,  until  after  the  bankruptcy. 

The  company's  report  to  the  state  gave  capital 
stock  as  $500,000  common  and  $500,000  preferred, 
all  fully  paid;  and  its  stationery  and  advertising 
showed  capital  $1,000,000. 

The  stockholders  of  the  new  corporation  at  its 
organization  were  the  same  persons  as  the  stock- 
holders of  the  old  at  its  dissolution. 

The  other  purchasers  of  preferred  stock  gave 
testimony  showing  representations  made  to  them 
of  like  import  as  those  made  to  induce  Smith  to 
purchase.     The    statements    made    to    them   were 
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made    by  John  L.  Etheridge,  President  of  the  cor- 
poration, direct. 

OFFER  OF  CANCELLATION. 

The  record  contains  the  following  testimony  and 
proceedings  and  none  other  on  the  offer  of  claim- 
ant to  surrender  his  purported  certificate  of  pre- 
ferred stock  for  cancellation  and  for  such  relief 
as  is  proper. 

Testimony  of  Albert  C.  Smith. 

Witness  and  claimant  ALBERT  C.  SMITH,  on 
direct  examination,  says: 

I  tender  my  alleged  preferred  stock  for  cancel- 
lation in  this  proceeding  to  have  the  mone,y  paid, 
and  am  ready  to  return  the  money  paid  me  or  have 
it  paid.     [73] 

Q.  The  certificate  of  stock  which  I  now  hand  you 
and  which  is  attached  to  your  original  claim  as  pre- 
sented was  the  stock  you  received  from  this  con- 
cern?       A.  Yes. 

Q.  Certificate  No.  39  for  twenty  shares  of  stock, 
and  this  is  the  certificate  we  oifer  back  for  can- 
cellation, the  certificate  attached  to  the  claim  of 
Albert  C.  Smith,  stamped  received  January  24, 1921, 
but  not  signed,  and  it  is  also  stamped  ''Ans'd."  Let 
the  record  show  that  that  was  produced  from  the 
custody  of  the  referee.     Is  that  true,  Mr.   Smith? 

Mr.  WINTER.— I  don't  know  about  that.  I 
don't  understand  that. 

Mr.  SMITH.— This  is  produced  from  the  cus- 
tody of  the  Referee. 
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Mr.  WINTER.— All  right. 

Q.  Now,  answer  my  question. 

A.  What  is  the  question? 

Q.  Is  that  the  certificate  you  tender  back  for  can- 
cellation?       A.  Yes 

Mr.  SMITH. — I  offer  this  certificate  in  evidence 
and  ask  that  it  be  marked. 

Said  certificate  was  thereupon  marked  Claim- 
ant's Exhibit  3. 

'^Mr.  WINTER.— It  is  admitted  that  if  Albert 
C.  Smith  was  on  the  witness-stand  he  would  testify 
that  he  was  and  is  able  to  repay  to  the  trustee  any- 
thing that  he  has  received  on  his  preferred  stock 
by  way  of  dividends.'' 

Judge  WOLVERTON  held  on  appeal:  '^The 
regular  procedure,  however,  by  which  to  recover  in 
such  a  case,  as  for  money  had  and  received,  is  by 
repudiation  of  the  stock  purchase,  accompanied  by 
notice  of  rescission  and  an  offer  to  return  what- 
ever of  value  has  been  received  by  the  purchaser, 
in  order  to  place  the  corporation  in  statu  quo. 
14  C.  J.  592.  That  has  not  been  done  in  the  case 
at  bar.  The  petitioner  has  simply  [74]  pre- 
sented his  claim  against  the  estate,  accompanied 
with  a  declaration  of  willingness  on  his  part  to  do 
and  perform  whatever  the  court  shall  deem  equi- 
table in  the  matter  of  restoration  of  dividends  paid 
on  the  stock  and  received  by  him.  However,  as  it 
is  not  apparent  that  petitioner  had  knowledge  of 
the  alleged  fraud  or  the  insolvent  condition  of  the 
corporation  prior  to  its  collapse,  and  as  there  has 
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been  interposed  no  technical  insistence  upon  a 
strict  compliance  with  the  practice,  the  matter  will 
be  laid  aside  and  the  cause  determined  upon  its 
merits. 

APPELLANT  ASSERTS  A  PRIOR  CLAIM  ON 

CERTAIN  BONDS. 

Testimony  of Bosworth. 

Witness   BOSWORTH,   for  claimant,   on  direct 
examination  says: 

I  have  accessible  here  the  account  in  the  trade 
account   ledger   in   the   name   of  Morris   Brothers 
preferred   sixes.     This   account   represents  moneys 
received    from    the    sale    on    interims    of    Morris 
Brothers  preferred  six  per  cent  stock.     It  shows 
that   through   preferred   stock  sales  these  various 
amounts  as  listed  in  the  ledger  have  been  received 
and  shows    their    credit    to   Morris   Brothers   pre- 
ferred stock.     This  large  ledger  I  can  say  consists 
of  accounts  of  various  issues  of  bonds  and  stocks, 
and  if  Morris  Brothers  bought  an  issue  of  bonds, 
on  one  side  of  the  account  was  set  up  the  value  of 
the  bonds  that  they  purchased,   and  on  the  other 
side,  the  right  hand  side,  was  set  up  the  sales  as 
they  were  made  from  time  to  time.     In  this  case, 
the  right  hand  shows  the  sales  of  Morris  Brothers 
preferred  stock  and  the  dates  of  the  sales  and  was 
carried  in  their  trade  account  as  they  carried  the 
account   of   other   securities   in   which   they  dealt. 
This  account  shows  sales  from  November  1,  1919, 
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to  apparently  the  last  sale  October  16,  1919,  and 
at  November  1,  1919,  they  were  apparently  over- 
sold two  thousand  at  that  time.  I  might  explain 
that.  I  will  have  to  change  my  desk — (sic^  testi- 
mony)— a  little  on  that.  I  beg  your  pardon,  the 
last  sale  of  preferred  stock  to  the  public — I  sup- 
pose that  is  the  date  Mr.  Eeynolds  wants — [75] 
was  apparently  January  12th  or  possibly  January 
23d.  I  could  not  tell  without  referring  to  their 
records    of   1920. 

With  reference  to  that  there  is  a  sale  here  for  $600 
and  a  debit  on  the  date  following,  January  13th. 
Later  than  January  12th,  the  items  that  appear, 
there  is  another  for  $50  on  January  23d  on  the 
credit  side,  and  $100  on  the  debit  side  of  the  same 
date. 

On  November  1,  1919,  the  amount  sold  and  out- 
standing appears  to  be  $112,500. 

^^Mr.   WINTER.— What   is   that— money? 

A.  Monev.  On  November  3  an  offsettinp-  item  of 
$10,000  brought  it  down  to  $102,250  at  the  end  of 
November." 

Witness  continues:  Eliminating,'  these  items  of 
$50  and  $600  on  the  credit  side  and  of  $100  on  the 
debit  side,  the  net  proceeds  which  were  credited  to 
this  preferred  stock  account  at  that  time  is  $102,200. 
Referring  to  the  debit  side  of  the  account,  the  other 
items  appear  on  January  12th  and  there  is  a  debit 
item  of  $102,200. 

Q.  What    entry  does    that    represent    and    what 
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transaction  is  shown  by  the  furthei'  books  of  the 
company  ? 

A.  By  reference  to  the  journals  of  the  corpora- 
tion on  page  103,  cash  book  and  journal  of  Morris 
Brothers,  Inc.,  on  January  12,  there  appears  an 
entry  crediting  the  ac^-ount  of  Stella  M.  Etheridge 
with  $102,200'  and  debiting  drawing  account  with 
$102,200,  with  the  notation  purchase  bill  11251  to 
11295  inclusive  Morris  Brothers,  Inc.,  preferred 
stock. 

Witness  continues:  Q'.  What  then,  Mr.  Bos- 
worth, does  this  apparently  represent  from  a  book- 
keeper's interpretation'? 

Mr.  WINTER. — If  the  witness  can  answer  that. 

A.  Apparently  it  represents  a  transfer  of  a 
credit  from  one  account     [76]     to  another. 

Q.  And  the  credit  referred  to  is  the  credit  in  the 
trade  account  ledger  of  Morris  Brothers  sixes  of 
the  $102,200  then  appearing  to  be  standing  to  the 
credit  of  that  account  by  sales  of  preferred  stock, 
does  it  not"? 

A.  I  have  answered  that  question  in  my  answer 
to  the  last  question  I  think.  It  is  the  transfer  of 
an  account  then  and  there  appearing  in  the  trade 
account  of  Morris  Brothers  sixes  to  the  account  of 
Stella  M.  Etheridge. 

Witness  continues:  I^  that  journal  entry  in 
which  this  transfer  is  made  and  representing  this 
transfer  is  a  reference  to  purchases  from  Stella  M. 
Etheridge  of  preferred  stock. 
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"(^.  Eef erring  to  the  date  of  issuance  of  the 
original  certificate  for  preferred  stock  to  Stella  M. 
Etheridge,  that  date  was  January  12,  was  it  not? 

A.  Preferred  stock,  December  1,  1919. 

Q.  Then  on  what  date  was  the  certificate  can- 
celled ? 

A.  There  is  no  mark  to  indicate  on  what  date 
it  was  cancelled." 

Witness  continues:  The  stock  certificate  book 
shows  the  turning  back  by  Stella  M.  Etheridge  of 
preferred  stock  in  blank  January  10,  1920 ;  that  is, 
certificate  No.  1  on  the  January  10,  1920;  there  ap- 
pears on  the  stub  of  certificate  No.  2,  issuance  to 
Elias  A.  Johnson  of  100  shares,  but  there  is  no  memo- 
randum showing  from  whom  the  transfer,  from 
what  stock  it  was  transferred— that  is  the  same 
date  as  the  other  certificate. 

Witness  continues :  Explaining  the  reissuance  of 
these    certificates— on    certificate    No.    1    preferred 
stock,     the     total     documentary     stamps     attached 
amount  to  $250,  on  the  certificate  $100.     These  were 
cancelled  on  the  stub  by  C.  P.  Deputy  Coll.     On  the 
documentary  stamps  on  the  certificate  the  date  is 
merely  used  as  a  cancelling  mark  and  no  initials  or 
other  particulars  are  given.     This  certificate  No.  1 
was  never  detached  and  the  signature  on  the  books 
[77]     reads   ^^ Stella   M.   Etheridge,''   as  also  does 
receipt  for  the  stub.     There  is  a  receipt  upon  the 
stub  for  certificate  No.  1  preferred  stock  by  Stella 
M.  Etheridge.     There  it  is. 
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^'Q.  As  I  understand  you  the  first  certificate  of 
preferred  stock  which  was  issued  outside  of  this 
issue  of  the  entire  amount  of  the  certificate  repre- 
senting the  entire  amount  in  favor  of  Stella  M. 
Etheridge  was  on  January  10th? 

Mr.  WINTER.— I  object  to  the  question  as  lead- 
ing. 

A.  I  don't  know  that  I  understand  the  question 
exactly.  This  record  does  not  show  that  that  stock 
certificate  was  ever  issued  or  ever  detached,  it  does 
not  show  any  revenue  stamps  were  ever  attached 
to  it. 

Q.  That  is  certificate  No.  2.  When  is  the  next 
transaction  after  the  certificate  No.  1  of  preferred 
stock  to  Stella  M.  Etheridge  as  far  as  the  certifi- 
cate shows  the  date;  what  was  the  next  entry  in  the 
certificate  book? 

A.  Where  there  is  apparently  a  complete  trans- 
action. Certificate  No.  2  is  apparently  incomplete 
as  far  as  the  delivery  was  concerned. 

Q.  Never  was  endorsed,  was  it? 

A.    Never  was  endorsed. 

Q.  What  is  the  next? 

A.  Certificate  No.  3,  five  shares  of  preferred 
stock  was  issued  to  Florence  J.  Sims,  Eugene,  Ore- 
ygon,  January  10,  1920,  receipted  by  her  on  the  17th 
of  January,  1920. 

Q.  Still  outstanding? 

A.  The  certificate  not  attached.  No  documentary 
stamps  attached  to  the  stub. 
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Q.  And  from  dates,  from  what  period  are  the 
dates  of  apparent  reissuance   of  this  certificate? 

A.  They  start  with  January  10th  and  the  last 
issue  of  the  preferred  stock  of  Morris  Brothers  is 
of  certificate  No.  50  for  five  shares  of  preferred 
stock  of  Morris  Brothers  to  Stella  M.  Etheridge 
dated  November  19,  1920,  and  receipted  for  by 
her  on  blank  date.     [78] 

Q.  What  record  is  there  on  the  stub  of  that  cer- 
tificate as  to  the  source  of  that  stock  *? 

A.  States  it  was  transferred  from  Alex  W.  Sims, 
Certificate  No.  12  for  five  shares,  five  shares  trans- 
ferred. Certificate  to  A.  W.  vSims  dated  October 
16,  1920,  as  the  record  shows  it." 

Witness  continues:  Mrs.  Etheridge  had  two  ac- 
counts covering  the  period  from  January  12,  1920, 
to  November,  1920, — one  in  the  general  ledger  and 
a  drawing  account,  and  I  think  she  also  had  a  trade 
account  in  the  accounts  receivable  ledger.  I  have 
that. 

Referring  to  the  trade  accounts  ledger  the  ac- 
count headed  Mrs.  John  L.  Etheridge,  Portland, 
Oregon,  with  the  side  note  ^^  Stella  M."  shows  cer- 
tain transactions  in  the  way  of  bonds  and  shares 
of  preferred  stock  and  other  such  matters. 

Referring  to  the  Stella  M.  Etheridge  personal 
account  in  the  general  ledger,  the  account  of  Mrs. 
Stella  M.  Etheridge  in  the  general  ledger  of  Morris 
Brothers,  Inc.,  there  appears  on  the  credit  side  of 
her  account  under  date  1920,  no  month,  12th  day, 
journal,  page  103,  credit  of  $102,200,  and  the  ref- 
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erence  to  the  same  book  and  page  at  which  I  find 
the  entry  corresponding  to  $102,200. 

On  February  16,  1920,  in  the  same  ledger  the 
following  item  appears,  only  one  item,  ^'1920  Feb- 
ruary 16,  Journal  231,  debit  $102,751.18,'^  and  that 
is  the  only  item  on  that  date. 

Witness  continues:  Referring  to  the  book  of  or- 
iginal entries  from  which  that  item  appears  to  be 
taken — the  journal — in  her  trade  account  in  the 
ledger,  number  one,  Mrs.  John  L.  Etheridge  ap- 
pears credited  with  the  same  item  which  I  have 
just  read,  February  16,  cash  and  journal  book  231^ 
$102,751.18.  I  have  gone  over  the  sales  slips  of 
the  sales  of  bonds  to  Mrs.  Etheridge  which  are  the 
source  of  these  entries,  and  these  sales  slips  corre- 
spond with  the  entries  in  this  ledger  account.  I 
have  only  two  of  the  [79]  sales  slips.  The  rest 
are  locked  in  the  vault,  but  they  are  available  if 
you  want  them.  Referring  to  folio  15588,  shown 
by  this  sales  slip,  it  shows  a  sale  to  Stella  M.  Eth- 
eridge. 

''Q.  Now,  Mr.  Bosworth,  you  may  continue  and 
state  what  is  shown. 

A.  This  is  a  carbon  copy  of  the  original  bill,  sales 
bill  of  Morris  Brothers  indicating  a  sale  to  Stella 
M.  Etheridge  of  $10,000  par  value  City  of  Victoria 
six  per  cent  gold  bonds  at  a  price  of  90.41.  Do  you 
want  me  to  give  a  full  description  of  these  bonds? 

Q.  Did  you  state  the  maturity  date? 

A.  Due  March  1,  1928,  together  with  accrued  in- 
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terest  thereon  from  September  1,  1919  to  February 
13,   1920  inclusive." 

Witness  continues:  Another  item  covered  by 
that  sales  slips  is  the  sale  of  $15,000  par  value  City 
of  Regina  6%  gold  bonds  at  93.78  due  March  1, 
1923,  together  with  accrued  interest  from  Septem- 
ber 13,  1919  to  February  13,  1920,  inclusive.  Total 
of  the  sales  slip  items  amounts  to  $23,787.17. 

From  examination  of  the  books  and  accounts  of 
Morris  Brothers,  it  was  customary  in  selling  bonds 
and  stocks  to  make  out  what  they  call  sales  slips. 
Sometimes  they  had  what  they  called  a  pure  mem- 
orandum which  they  used  for  reference  purposes 
and  that  was  also  filed  away.  This  is  the  first 
entry  of  record  which  is  made  of  this  transaction 
and  the  sales  slips  are  consecutively  numbered. 

Referring  to  sales  bill  No.  15,589.  This  is  ap- 
parently a  carbon  copy  of  sales  bill  selling  to  Mrs. 
Stella  M.  Etheridge  $25,000  par  value,  carbon  copy 
— (sic.  Caribou  County) — Idaho  Road  and  Bridge 
6%  gold  bonds  at  107.25  together  with  interest  ac- 
crued from  January  21,  1920  to  February  3,  1920 
inclusive.  The  maturity  of  the  $25,000  par  value 
being  as  follows:  $5000  due  May  1,  1936,  $10,000 
due  May  1,  1937,  and  $10,000  due  May  1,  1938,  ag- 
gregating    [80]     $26,991.67. 

Referring  to  sales  bill  No.  15,590,  carbon  copy  of 
sales  bill  purporting  to  sell  to  Mrs.  Stella  M.  Eth- 
eridge $25,000  par  value  Teton  County,  Idaho,  51/2% 
R.  B.  bonds  at  102.20  together  with  accrued  inter- 
est from  January  1,  1920  to  February  3,  1920  in- 
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elusive,  maturity  dates  as -follows:  $5000  par  value, 
due  July  1,  1936,  $10,000  due  July  1,  1937,  and 
$10,000  due  July  1,  1938,  total  aggregating  $25,- 
714.27. 

Sales  bill  No.  15,591  carbon  copy  of  sales  bill— sell- 
ing to  Mrs.  Stella  M.  Etheridge  $25,000  par  value 
Clarke  County  ^^2%  road  bonds  at  103,  together 
with  accrued  interest  from  October  1,  1919  to  Feb- 
ruary 13,  1920  inclusive;  maturity  date  October  1, 
1938,  total  $26,258.07. 

Witness  continues:  I  never  looked  for  the  sales 
slips  themselves  because  when  the  bond  was  de- 
livered it  was  filed  in  a  date  file  and  it  would  be 
purely  a  memorandum  anyhow.  I  have  never 
looked  that  up  and  don't  know  whether  it  is  on 
record  or  not.  It  could  be  found,  I  suppose,  pos- 
sibly, according  to  my  judgment  this  would  be  the 
original  entry  as  far  as  tbe  books  are  concerned, 
and  the  other  was  a  preliminary  memorandum  only 
made  up  by  the  salesman  or  clerk  notifying  them  he 
had  made  a  sale  to  such  and  such  a  person  for  such 
and  such  a  bond,  and  that  was  delivered  to  the 
bookkeeping  department  until  the  bond  was  deliv- 
ered. 

The  aggregate  of  all  these  sales  representing  bill 
sales  numbered  from  15,588  to  15,591  is  $102,751.18. 
The  credits  which  appear  in  the  book  which  I 
am  now  consulting,— the  first  item  is  $102,751.18, 
on  February  15  and  18  a  credit  of  $2019.11.  There 
are  a  number  of  credits  if  you  want  me  to  read 
them. 
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Q.  What  is  that  $2019.11? 

A.  There  is  a  debit  and  credit  for  clearing  the 
account,  which  is  an  [81]  offsetting  item.  The 
same  as  $102,751.18,  both  of  them  offset  each  other. 

Q.  What  does  the  account  show  as  of  August 
21,   1920? 

A.  It  shows  they  purchased  from  her  certain 
bonds  to  the  amount  of  $25,535.00. 

Q.  What  please  is  the  description  of  it? 

A.  It  is  not  given  here. 

Q.  Will  you  turn  to  sales  bill  21,895. 

A.  I  have  the  original,  it  purports  to  be  the  or- 
iginal of  a  sale  to  Mrs.  John  L.  Etheridge  of  $25,- 
000  par  value  Twin  Falls  County  Buhl  Highway 
district  6%  bonds  at  par.  Due  January  1,  1936, 
together  with  accrued  interest  from  July  1,  1920 
to  August  21, 1920,  inclusive.    Total  sales  $25,208.32. 

Q.  That  entry  corresponds  in  all  respects  with 
the  sales  slip — the  entry  in  the  ledger  account  cor- 
responds with  the  slip  you  just  read. 

A.  There  is  an  entry  in  the  ledger  dated  August 
21,  1920,  showing  a  debit  to  her  account  of  $25,000 
par  value  Twin  Falls  County,  etc.,  6%,  total  sales 
$25,208.32. 

Q.  What  credit  items  appear  as  of  August  21st? 

A.  $25,535,  reference  being  made  to  purchase 
book  page  154. 

Q.  Have  you  purchase  book  page  154? 

A.  That  is  the  page  in  the  purchase  book  itself. 

Q.  What  would  be  the  original  entry  correspond- 
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ing  with  tJie  statement  kept  by  the  company  of  this 
item  in  the  ledger? 

A.  The  purchase  bill,  which  are  numbered  con- 
secutively, setting  forth  the  names  from  whom  pur- 
chased, the  class  of  bonds,  and  a  description  of  the 
securities  purchased,  the  amount,  price,  etc.  That 
is  the  original  entry  and  then  to  the  purchase  book 
and  from  that  the  general  ledger. 

Q.  Have  you  that  bill  so  you  can  find  it?     [82] 

A.  I  could  find  it  in  a  very  few  minutes.  I  have 
the   purchase   bill   here   numbered   13,539. 

Q.  What  is  shown  by  that? 

A.  Carbon  copy  of  purchase  bill  showing  pur- 
chase from  Mrs.  John  L.  Etheridge  of  $25,000  par 
value  Clarke  County,  Washington,  5i/^%  road 
bonds  at  par,  together  with  accrued  interest  from 
April  1st  to  August  21st,  1920.  The  total  amount 
of  the  purchase   bill  being   $25,535. 

Q.  What  if  anything  does  either  of  these  bills 
show,  or  any  of  the  records  show  as  to  this  entry 
being  an  exchange? 

A.  The  purchase  bill  I  have  before  me  has  the 
word  'exchange'  typed  on  the  bottom  of  it.  I  do 
not  recall  whether  the  sales  bill  has  or  not.  The 
sales  bill  21,895— there  is  a  notation  on  the  bottom, 
credit  by  P.  B.  13539  $25,535,  balance  due  from 
Morris  Brothers,  Inc.,  $326.68,  leaving  a  net  balance 
of  $25,208.32. 

Q.  Does  that  purport  to  be  an  exchange  of  the 
same  Clarke  County  bond  item  represented  in  the 
sales   bill   15591  for   the   Twin   Falls   bonds? 
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A.  The  numbers  of  the  Clarke  County  bonds  set 
forth  in  the  sales  bill  15,591  being  the  same  nimi- 
bers  of  the  bonds  purchased  shown  in  purchase  bill 
13539  of  Clarke  County." 

Witness  continues: 

^^Q.  In  reference  to  these  bonds  appearing  by 
the  sales  slips,  referred  to,  to  have  been  sold  to 
Mrs.  John  L.  Etheridge,  I  will  ask  you  whether  the 
books  of  the  corporation  show  those  bonds  to  have 
been  paid  for  in  other  means  than  the  use  of  the 
credit  which  was  transferred  to  Mrs.  Stella  M.  Eth- 
eridge's  account  from  the  Morris  Brothers  prefer- 
red six  per  cent,  account  in  the  trade  account  ledg- 
er? 

Mr.  WINTER.— You  mean  paid  for  by  Stella  M. 
Etheridge  ? 

Q.  Whether  it  appears  that  these  bonds  were  paid 
for  in  any  other  way  by  her  than  the  mere  transfer 
of  that  account?     [83] 

A.  The  only  entries  debit  and  credit  are  those 
which  I  have  recited  in  which  it  shows  a  transfer 
of  a  credit  of  $102,200  to  her  account  which  were 
offset  by  an  equal  amount  charged  of  bonds.  Does 
that  answer  your  question? 

Q.  That  answers  the  question.  In  reference  to 
the  account  of  the  sales  of  preferred  sixes  to  Mor- 
ris Brothers  in  making  up  this  credit  to  which 
you  have  testified  before  when  you  consulted  the 
record,  do  you  find  that  as  a  part  of  the  credit  for 
these  sales  of  bonds  there  is  included  the  sum  rep- 
resenting the  sale  of  preferred  stock  to  Albert  0. 


Earl  C.  Bronaugh,  108 

(Testimony  of Bosworth.) 

Smith  on  the  31st  day  of  July  or  the  1st  day  of 
August,  or  about  that  date  in  1919  ^ 

A.  I  would  probably  or  possibly  might  find  it  a 
little  difficult  to  show  you  the  account  in  the  ledg- 
er, but  I  had  prepared  for  Whitfield  Whitcomb  & 
Co.  a  statement  of  all  interims  issued  for  preferred 
stock  which  statement  we  were  looking  at  yester- 
day, and  I  noticed  listed  a  sale  to  Mr.  Smith  on  the 
date  he  testified  to.  If  desired  I  could  run  the  sale 
down,  as  far  as  I  am  concerned  and  check  my  past 
search  upon  the  same,  but  I  will  say  that  I  believe 
that  statement  to  be  correct  and  it  does  represent 
a  sale  to  him  of  that  date. 

Q.  That  we  think  is  quite  material  for  us  to 
show  unless  counsel  is  willing  to  trust  the  witness' 
memory,  although  we  would  like  to  trace  the  matter 
down. 

Mr.  WINTER.— I  don't  know  that  I  get  your 
question.  Your  question  is  whether  or  not  the 
credit  given  to  Mrs.  Etheridge  of  $102,200— wheth- 
er or  not  that  embraces  the  amount  which  Mr. 
Smith  paid  for  his  preferred  stocks 

Mr.  REYNOLDS.— That  is  right. 

Mr.  WINTER,— I  do  not  see  how  any  book- 
keeper or  expert  could  answer  that  question. 

The  WITNESS.— I  thought  you  asked  me  the 
question  of  [84]  whether  I  was  able  to  locate  the 
credit  that  arose  by  reason  of  Mr.  Smith's  pay- 
ment. 

Q.  And  also  to  trace  the  credit  of  that  amount 
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into  this  ledger  account  of  Morris  Brothers,  Inc., 
preferred  sixes. 

A.  The  account  shows  and  my  recollection  bears 
me  out,  I  think,  that  he  did  purchase  that  number 
of  shares  on  that  date  evidenced  by  interim  cer- 
tificate and  that  there  was  a  contra-entry  charging 
him  back,  but  in  the  way  of  cancellation,  for  that 
amount  up  to  the  time  the  $102,200  entry  was  ef- 
fective. 

Q.  Then  based  upon  the  original  entry  you  re- 
ferred to  showing;  the  sale  to  him  on  the  interim 
of  the  $2,000  preferred  stock  there  is  a  correspond- 
ing credit  found  in  the  ledger  account? 

A.  Yes.  Not  in  the  ledger  account,  but  in  the 
trade  account  to  Morris  Brothers  sixes.  I  can  re- 
fer to  it  instantly.  As  I  recall  it  the  amount  was 
$2,000  and  that  the  sales  number  was  9050.  Am 
I  correct  there? 

Q.  I  am  not  certain  of  the  number. 

A.  Just  a  minute  (examining  records).  9050  I 
find  is  a  carbon  copy  sales-slip  quoting  a  sale  to 
Mr.  Albert  C.  Smith,  care  Archer,  Wiggins  &  Co., 
Portland,  Oregon,  $2,000  par  value  Morris  Broth- 
ers, Inc.  six  per  cent  preferred  stock  at  $2,000,  and 
it  is  reflected  in  the  corresponding  entry  in  the 
trade  ledger  being  the  entry  of  July  31,  apparently 
1919,  for  $2,000  preferred  stock  par  value  $100, 
Morris  Brothers,  Inc.  preferred  sixes. 

Witness  continues:  On  answering  your  question 
as  to  what  would  be  the  largest  total  amount  of 


Earl  C,  Bronmigh,  105 

(Testimony  of Bosworth.) 

preferred  stock  outside  of  Mrs.  Stella  M.  Ether- 
idge  personally  at  any  time — 

^'A.  That  would  be  a  pretty  difficult  thing  to  say 
offhand,  except  this,  at  that  particular  time  the 
largest  amount  was  the  amount  that  was  outstand- 
ing immediately  following  the  issuance  of  the  [85] 
preferred  stock  to  those  holding  interims  for  pre- 
ferred stock.  Immediately  thereafter  Mr.  and  Mrs. 
Etheridge  commenced  apparently  to  buying  the 
stock  in  and  it  decreased,  and  while  I  do  not 
actually  think  there  were  any  new  purchases  by 
anybody  on  the  outside,  I  do  not  know  of  any,  I 
think  the  largest  amount  was  immediately  there- 
after; and  the  difference  between  the  certificates 
that  were  apparently  outstanding  in  her  name  or 
that  were  outstanding  in  her  name  at  that  time, 
and  the  total  issuance  of  5000  shares  would  give 
the  amount.  If  you  would  like  to  know  that,  I 
can  get  it. 

The    REFEREE.— What    difference    does    that 

make? 

Mr.  REYNOLDS.— We  wish  to  connect  up  the 
way  in  which  the  preferred  stock  was  handled,  wish 
to  show  it  was  substituted  for  the  original  certifi- 
cates for  which  new  certificates  were  issued.  We 
wish  to  show  the  process  used. 

A.  I  find  certificate  stub  No.  47  dated  January 
28,  1920,  and  issued  to  Stella  M.  Etheridge  duly 
receipted  by  her  on  the  31st  day  of  January,  1920, 
calling  for  3983  shares;  the  difference  between  that 
the  5000,  of  course,  is  1017  shares;  am  I  correct? 
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Q.  Yes. 

A.  Without  a  close  analysis  of  the  account,  how- 
ever, going  clear  through  it,  I  would  not  say  the 
difference  was  all  issued  to  somebody  else,  but  it 
would  be  my  impression  that  was  the  case. 

Q.  Did  the  balance  represented  by  this  second 
certificate  continue  outstanding  in  her  name'? 

A.  The  certificate  is  not  in  the  book. 

Q.  As  far  as  the  stub  shows  it  is  still  outstand- 
ing. 

A.  iStill  outstanding. 

Q.  Do  the  books  of  account  of  the  company  or 
any  records  show  any  payment  or  purported  pay- 
ment of  the  subscription  to  the  common  stock  to 
the  new  corporation  except  the  receipt  by  the  new 
corporation  of  the  assets  of  the  old? 

A.  The  only  entry  I  have  been  able  to  find  on  the 
ledger  is  a  debit  [86]  item  to  Morris  Brothers 
account  of  one  million  dollars  which  apparently 
took  care  of  both  preferred  and  common  stock. 
There  is  nothing  further  to  indicate  any  payment 
,of  any  amount  for  preferred  or  common  stock  in 
that  particular  entry. 

Q.  What  is  the  interpretation  of  that  particular 
entry ;  does  it  purport  to  be  on  the  books  of  the  new 
company  against  the  old,  or  was  there  any  change  in 
the  books  effective? 

A.  The  new  books  were  started  on  January  1, 
1920,  and  certain  entries  and  accoimts  appearing 
in  the  old  ledger  do  not  reappear  in  the  new  ledger. 
There  were  certain  items  carried  forward,  of  course. 
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from  one  ledger  to  the  other,  but  the  capital  stock- 
on  the  old  ledger  appears  no  longer  on  the  new 
ledger,  and  there  were  certain  other  entries,  per- 
haps you  are  not  interested  in  what  don't  ap- 
pear. The  new  ledger  simply  has  the  item  of 
$500,000  preferred  stock,  a  credit  item,  $500,000 
common  stock,  and  the  offsetting  charge  and  debit 
item  of  a  million  dollars  to  Morris  Brothers,  Inc. 
or  some  such  entry  as  that.  That  is  an  entry  to 
put  the  books  in  balance. 

Q.  There  is  nothing  then  appearing  on  the  new 
records  of  the  books  of  account  to  show  that  the 
$500,000  in  common  stock  subscription  of  Stella  M. 
Etheridge  was  paid  up  unless  it  be  considered  paid 
by  the  new  company  receiving  some  of  the  assets  of 
the  old  company? 

A.  That  is  correct.  There  is  no  entry  showing 
any  further  addition  to  the  capital  stock  or  to  the 
capital  investment  other  than  just  simply  a 
transfer  of  the  business,  and  you  can  call  it  any- 
thing you  want  to,  goodwill,  fixtures,  assets,  and  so 


on." 


Thereupon  upon  redirect  examination  said  witness 
gave  the  following  testimony  and  none  other,  and 
the  following  proceedings  were  had  and  none  other, 
touching  the  question  under  discussion  : 

''Q.  Referring  to  your  testimony  in  reference  to 
the  conclusion  in  [87]  reference  to  the  purchase 
of  these  bonds  by  Mrs.  Etheridge  and  the  payment 
for  them  by  the  charge  against  her  credit  arising 
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from  the  sale  of  the  treasury  stock,  that  this  was  a 
fictitious  transaction.  So  far  as  the  entries  on  the 
books  are  concerned,  does  it  not  appear  that  it  was 
an  attempt  to  sell  the  bonds  to  Mrs.  Etheridge 
under  the  guise  at  least  of  her  furnishing  preferred 
stock  to  supply  these  interim  holders? 

A.  If  you  put  it  that  way,  what  they  tried  to 
make  it  appear,  I  would  say  possibly  that  was 
true.  That  their  idea  was  to  set  up  on  the  books  a 
fact  as  if  they  had  purchased  from  her  so  much  of 
the  preferred  stock  for  which  they  gave  her  credit. 

Q.  In  other  words,  if  the  fact  had  been  that  the 
preferred  stock  that  she  had  subscribed  for  had 
been  bona  fide  and  actually  paid  for  so  that  the 
corporation  had  received  the  real  assets  represent- 
ing that  subscription,  then  the  entry  would  cor- 
respond to  that  sort  of  a  transaction? 

A.  It  might  be  a  lawful  entry  from  an  account- 
ing standpoint — but  it  would  mean  this,  the  corpo- 
ration would  surrender  for  her  account  in  a  trust 
fund  so  much  money,  which  would  later  be  turned 
over  to  her,  and  it  could  be  done  in  that  way. 

Q.  If  I  understand  you  then  the  basis  upon 
which  you  say  the  entry  regarded  by  you  as  ficti- 
tious is  that  the  subscription  to  the  stock  by  Mrs. 
Etheridge  was  either  a  dummy  subscription,  or  at 

least  a  subscription  under  which  it  had  received  no 

» 

value  or  payment. 

A.  Of  course  the  subscription  to  the  capital 
stock  of  any  corporation  has  no  value  other  than 
the   willingness   of  the  person   subscribing  to  pay 
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for  it,  but  I  found  no  evidence  she  ever  did  pay 
said  subscription — other  than  by  the  transfer  here- 
inbefore referred  to. 

Q'.  And  the  only  supposition  under  which  that 
could  have  been  paid  would  be  the  supposition  that 
the  assets  of  the  old  corporation  [88]  were  suffi- 
ciently above  its  liabilities  to  make  Mrs.  Ether- 
idge's  stock  in  the  old  corporation  worth  the 
amount  of  her  subscription  in  the  new,  would  it 
not? 

A.  That  would  be  the  only  theory  under  which 
you  could  say  that  that  capital  stock  was  paid  be- 
cause there  is  no  evidence  of  any  other  considera- 
tion in  any  shape,  form  or  manner  being  turned 
over. 

Mr.  SMITH. — When  you  examined  the  affairs 
of  the  corporation  after  the  bankruptcy,  did  they 
have  any  cash  on  hand? 

A.  I  only  know  by  hearsay.  Mr.  Withington 
had  that  part  in  charge. 

Q'.  Was  there  any? 

A.  Yes,  there  was  some  cash  on  hand  I  believe. 

Qi.  How  much? 

A.  The  report  would  show  that.  I  do  not  dare 
to  trust  my  memory  on  a  matter  like  cash  on  hand. 
The  amount  shown  is  $3831.00. 

Q.  Cash  on  hand  here?        A.  In  the  vaults. 

Q.  In  addition  to  that  there  was  cash  on  hand 
in  the  &nk  aggregating  about  $300,000? 

A.  The  bank  accounts  reconciled  show  $303,- 
376.96. 
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Q.  When  they   closed? 

A.  As  of  closing  of  business  this  date,  the  24th, 
not  the  27th. 

Q.  From  3^our  examination  of  the  assets  and  the 
liabilities  of  the  corporation  was  Morris  Brothers 
Incorporated  ever  in  a  position  to  have  declared 
a   dividend   whatsoever   on   their  preferred   stock? 

A.  No. 

Q.  You  think  the  dividends  were  also  fictitious? 

A.  They  were  paid  out  of  the  capital  assets  or  out 
of  the  funds  of  the  other  people,  customers  of  the 
concern,  or  whatever  happened  to  be  handy  at  the 
time. ' ' 

On  recross-examination  the  witness  states: 

The  greater  majority  of  the  $303,376  in  the 
bank  at  the  time  Morris  Brothers  closed  their  doors 
on  December  24th  was  taken  by  the  banks  and  ap- 
plied in  payment  of  the  notes  they  held  of  Morris 
[89]  Brothers.  The  banks  absorbed  what  Mor- 
ris Brothers  owed  them  and  covered  practically 
every  dollar  in  any  bank  except  one  or  two  banks 
they  were  not  able  to  borrow  from,  which  aggre- 
gated proximately  $50,000. 

^^Q.  How  much  was  left  in  the  banks  that  was 
not  absorbed  by  the  banks,  if  you  can  tell? 

A.  $96,183  is  the  amount  here,  which  includes 
the  cash  on  hand  as  well  as  in  the  banks." 
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Thereafter  witness  GEORGE  T.  WITHING- 
TON was  called  and  testified  and  gave  the  follow- 
ing testimony  and  none  other,  and  the  following 
proceedings  were  had  and  none  other: 

On  Direct  Examination. 

In  connection  with  my  work  and  investigation 
on  assets  and  liabilities  of  Morris  Brothers,  I 
found  bonds  in  a  safe  deposit  box  in  the  name  of 
Stella  M.  Etheridge  or  John  L.  Etheridge  in  con- 
nection with  the  transaction — there  was  $100,000; 
$75,000  discovered  by  the  district  attorney  and 
$25,000  remained  in  the  safe  deposit  box  in  bonds. 
In  the  safe  deposit  box  were  Twin  Falls  Buhl  Dis- 
trict bonds  $25,000,  numbered  281  to  305  inclusive. 
I  do  not  know  their  maturity  dates. 

"Q.  Do  you  know  this,  were  these  the  same  bonds 
which  had,  for  which  the  books  of  the  company 
indicated  Mrs.  Etheridge  had  exchanged  the  Clarke 
County  Bonds  which  appear  on  a  purchase  slip  in 
her  favor  and  apparently  paid  for  or  charged  to 
her  account  against  the  credit  of  the  preferred 
stock  f 

A.  There  was  an  exchange  took  place.  Of  course 
I  am  not  entirely  satisfied  that  they  were  the  same 
bonds,  but  I  think  they  were.  I  know  there  was  an 
exchange  of  the  original  bonds  delivered  to  her  of 
$100,000  but  just  exactly  what  the  change  consisted 
of  I  cannot  recall.  My  impression  is  that  it  was 
an    exchange    of    Twin    Palls    for     [90]     Clarke 
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County.  *  *  *  I  have  a  list  prepared  by  one 
of  our  auditors  for  our  own  use — 15  City  of 
Regina,  denomination  $1000  *  *  *  This  only 
shows  the  denomination  and  serial  numbers  of  the 
bonds. 

Q'.  What  are  the  other  items? 

A.  $10,000  City  of  Victoria  bonds,  denomination 
$1000  each.  $25.00  Caribou,  ,$1000  each.  $25,000 
Teton  County,  $1000  each." 

On  cross-examination  the  witness  states: 

^'Q.  In  regard  to  the  $25,000  worth  of  bonds  you 
located  in  a  safe  deposit  box,  just  tell  me  about 
that,  how  they  were  located  and  all  that  you  re- 
member about  it. 

A.  We  were  not  able  to  get  into  the  safe  deposit 
box  for  some  time.  Mr.  Morris  had  told  us  at  fre- 
quent intervals  he  had  a  key  and  when  it  was  just 
right  he  would  open  that  box  and  we  could  see  what 
was  in  it.  So  one  evening  Mr.  Morris  and  myself 
and  Walter  Evans,  the  District  Attorney,  opened 
that  box  and  listed  all  the  securities  and  contents 
of  the  box  and  these  bonds  that  I  spoke  of  were 
among  the  bonds. 

iQ:.  Were  there  in  that  safe  deposit  box  other 
bonds  outside  of  the  $25,000  worth? 

A.  Yes,  I  believe  there  were. 

Q.  Were  those  other  bonds  the  property  of  Mor- 
ris Brothers? 

A.  Not  considered  as  such,  no,  sir. 

Q.  Not  considered  as  such  by  whom? 


Earl  C,  Bronaugh,  113 

(Testimony  of  George  T.  Withington.) 

A.  By  myself  as  an  auditor.  They  were  not  in 
the  possession  of  the  company  and  their  value  was 
not  contained  on  the  books. 

Q'.  In  your  examination  of  the  books  subse- 
quently did  you  ascertain  that  these  other  securi- 
ties than  the  $25,000  had  been  taken  out  of  the 
assets  of  Morris  Brothers  and  had  never  been  paid 
for? 

A.  They  had  been  paid  for  in  this  way.  The 
money  had  been  transferred  from  the  account  of 
Morris  Brothers  to  the  account  of  Stella  M.  [91] 
and  John  L.  Etheridge.  They  had  purchased  them 
and  the  check  or  money  was  derived  from  Morris 
Brothers. 

Ql  So  as  a  matter  of  fact,  the  condition  was 
that  when  Etheridge  wanted  to  buy  any  bonds 
for  himself  he  would  take  the  money  out  of  the 
assets  of  Morris  Brothers  to  pay  for  the  bonds 
without  giving  them  consideration  therefor,  con- 
sidering the  bonds  as  his?        A.  Yes. 

Q.  As  a  matter  of  fact  they  always  belonged  to 
Morris  Brothers?        A.  Yes. 

Q.  This  money  that  was  diverted  by  Etheridge, 
Morris  Brothers  received  no  value  for  it  at  all? 

A.  Received  nothing  for  it. 

Q.  In  regard  to  the  $75,000  worth  of  bonds  that 
were  returned  from  Tacoma;  the  first  time  you  say 
you  located  these  they  were  in  the  hands  of  the  dis- 
trict attorney?        A.  Yes,  sir. 

Q'.  Is  it  not  true  when  Mr.  Etheridge  left  here 


114  Albert  C,  Smith  vs, 

(Testimony  of  George  T.  Withington.) 

and  went  through  Tacoma  that  he  himself  mailed 

these  bonds  back  to  Fred  S.  Morris?        A.  Yes. 

Q'.  And  returned  them  to  Fred  S.  Morris  as  the 
property  of  Morris  Brothers? 

A.  Yes.  In  fact,  within  a  few  hours  after  taking 
up  the  work  of  the  audit,  Mr.  Morris  explained 
to  me  personally  that  these  bonds  had  been  shipped 
by  Etheridge  to  himself,  and  I  was  pretty  badly 
stumped  to  determine  what  these  bonds  were  do- 
ing over  at  Tacoma  and  how  they  got  there.  I 
looked  at  it  this  way,  that  if  they  had  shipped 
$75,000  w^orth  of  bonds  over  to  Tacoma,  there 
might  be  $50,000  worth  at  Seattle  or  somewhere 
else.  I  subsequently  learned  the  facts  from  John 
L.  Etheridge  himself. 

Q.  That  they  were — 

A.  That  Mr.  Etheridge  was  endeavoring  to  cover 
up  the  whole  deal  in  this  way;  these  sales  bills  and 
purchase  bills  were  taken  from  the  files  and  I 
wanted  to  find  the  source  of  the  entry  down  into  the 
books  and  I  could  not  find  it.  After  working  for 
several  days  I  happened  to  say  something  to  Miss 
Agler  and  she  told  me  that  Mr.  Etheridge  [92] 
had  frequently  had  them  bring  him  some  of  these 
purchase  or  sale  bills  and  then  he  put  them  away  in 
his  private  vault.  I  wanted  to_  know  the  reason 
and  they  told  me  at  the  time  of  state  investiga- 
tion they  did  not  want  to  have  the  auditors  have  too 
much  information  and  that  is  why  they  were  re- 
moved and  that  is  why  the  bonds  were  taken  to 
Tacoma. 
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Q.  So  they  were  simply  taken  to  Tacoma,  not  be- 
cause they  were  considered  the  personal  property  of 
Etheridge  or  his  wife,  but  because  they  wanted  to 
stop  an  investigation  that  was  being  made  at  the 
time? 

A.  That  is  the  explanation  given  me  at  the  time. 

Q.  That  is  the  information  you  got  not  only  from 
the  books  but  from  your  other  investigation  of  the 
affairs  of  Morris  Brothers?        A.  Yes. 

Q.  Did  you  ever  find  out  the  true  reason  why  the 
preferred  stock  was  issued  to  Mrs.  Etheridge  and 
thereafter  surrendered  by  her  to  the  corporation? 

A.  I  believe  it  was  one  of  Mr.  Etheridge 's  finan- 
cing deals.  He  described  that  in  the  great  number 
of  corporations  organized  by  Mr.  Morris  it  was  the 
common  practice  to  issue  common  stock,  say  for 
$500,000  and  throw  in  the  preferred  stock  as  a 
bonus  and  that  is  what  was  done  in  this  case  accord- 
ing to  his  own  explanation.  The  preferred  stock 
was  supposed  to  represent  a  nonassessable  value, 
something  you  could  not  attach,  something  in- 
corporeal. 

Q.  Did  you  in  the  course  of  your  examination  of 
the  books  and  affairs  of  Morris  Brothers  examine 
the  sales  slips  made  to  Mrs.  Etheridge? 

A.  Yes. 

Q.  State  whether  or  not  these  are  true  or  ficti- 
tious entries? 

A.  So  far  as  the  entries  are  concerned  there  is 
nothing  fictitious  about  it  but  there  is  no  definable 
or  any  other  kind  of  value  than  the  mere  figures. 


116  Albert  C,  Smith  vs, 

(Testimony  of  George  T.  Witliington.) 

Q.  Are  the  figures  fictitious? 

A.  The  figures  are  there  but  they  represent  no 
value.     [93] 

Q.  Make  that  clear. 

A.  In  other  words,  if  they  put  an  entry  through 
the  books  for  $100,000  wherein  that  was  presumed 
to  be  the  consideration,  and  there  was  no  considera- 
tion, you  could  hardly  speak  of  it  being  a  fictitious 
entry. 

Q.  But  it  is  not  a  true  story? 

A.  It  would  be  lacking  of  consideration. 

Qi.  It  would  be  entirely  valueless  and  without 
consideration  ? 

A.  Yes,  but  from  the  entry  standpoint,  from  the 
manner  in  which  they  carried  out  these  transac- 
tions. The  entry  itself  would  be  all  right  as  an 
entry  but  there  would  be  no  value  represented  by 
the  figures. 

iQ'.  When  Mrs.  Stella  M.  Etheridge  got  credit  for 
$102,200  upon  the  books  had  Morris  Brothers  re- 
ceived anything? 

A.  They  had  not  received  anything  tangible  ex- 
cept the  right  to  issue  preferred  stock  to  interim 
holders  who  had  bought  that  stock. 

;Q'.  Otherwise  Morris  Brothers  received  nothing 
of  value  for  the  credit  which  Mrs.  Etheridge  was 
getting?        A.  No." 

Upon  recross-examination  the  witness  continues: 
^^Q.  (Mr.   WINTER.)     Of   the   $64,500  of   pre- 
ferred  stock,    of   that,   now   outstanding,   all   that 
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Morris  Brothers  ever  received  for  that  stock  was 
what  they  received  from  the  present  holders? 
A.  In  the  way  of  the  purchase  of  interims? 
Q.  Yes.        A.  That  is  all." 
WHEREUPON  the   claimant   Albert   C.    Smith 
prays  that  the  above  and  foregoing  statement  be 
settled  as  a  full,  true  and  correct  statement  of  the 
evidence  upon  the  appeal  by  him,  and  a  full,  true 
and  correct  statement  of  all  the  evidence  and  of  all 
the  persons  necessary  to  illustrate  the  points  desig- 
nated in  this  abbreviated  statement  of  the  case. 
Dated  December  11,  1922. 

L.  A.  McNARY, 
I.  N.  SMITH  and 
JOHN   W.    REYNOLDS, 
Attorneys  for  Albert  C.  Smith,  Claimant  and  Ap- 
pellant.    [94] 

Service  of  the  above  and  foregoing  proposed 
statement  of  the  case  by  appellant  Albert  C.  Smith 
is  admitted  at  Portland,  Oregon,  this  15th  day  of 
January,  1923. 

J.  P.  WINTER, 
Attorney  for  Trustee. 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  attorneys  for  the  respective  parties,  to 
wit,  by  the  attorneys  for  Albert  C.  Smith,  appel- 
lant, and  by  the  attorney  for  the  trustee  in  bank- 
ruptcy of  the  estate  of  Morris  Brothers,  a  bank- 
rupt, that  the  above  and  foregoing  proposed  state- 
ment of  the  case  contains  a  full,  true  and  correct 
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transcript  and  record  of  all  the  evidence  and  pro- 
ceedings had  at  the  hearing  of  the  above  cause  be- 
fore the  Referee  in  Bankruptcy  and  on  appeal  to  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  and  that  the  same  may  be  signed, 
sealed  and  settled  as  a  true,  correct,  full  and  com- 
plete statement  of  the  case  to  be  used  on  said  ap- 
peal. 

Dated    at    Portland,    Oregon,    this   27th   day   of 
March,  1923. 

I.  N.  SMITH, 
L.  A.  McNARY  and 
JOHN  W.  REYNOLDS, 
Attorneys  for  Albert  C.  Smith. 
J.  P.  WINTER, 
Attorney  for  Trustee.     [95] 

Certificate  of  Judge  to  Statement  of  Evidence. 

I,  Charles  E.  Wolverton,  Judge  of  the  District 
Court  of  the  United  States  for  the  District  of 
Oregon,  who  tried  the  above  cause,  do  hereby  certify 
that  the  above  and  foregoing  statement  of  the  case 
contains  a  full,  true  and  correct  transcript  of  the 
testimony  and  proceedings  had  at  the  hearing  on 
review  of  the  decision  of  the  Referee  in  the  matter 
of  Morris  Brothers,  Inc.,  a  bankrupt,  relating  to 
the  claim  of  Albert  C.  Smith,  and  that  said  state- 
ment contains  all  the  records  and  proceedings 
necessary  to  illustrate  and  illuminate  the  various 
contentions  of  the  parties  on  the  points  made  by 
the  appellant  in  this  appeal. 
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I  further  certify  that  said  statement  of  the  evi- 
dence contains  the  proposed  statement  as  made  by 
appellant  Albert  C.  Smith  and  all  amendments 
thereto  which  were  allowed. 

Dated  Portland,  Oregon,  January  29,  1923. 

CHAS.  E.  WOLVERTON, 

Judge. 

Filed  March  29,  1923.  G.  H.  Marsh,  Clerk. 
[96] 


AND  AFTERWARDS,  to  wit,  on  the  29th  day 
of  March,  1923,  there  was  duly  filed  in  said 
court,  a  praecipe  for  transcript,  in  words  and 
figures   as   follows,   to   wit:     [97] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  B— 5653— IN  BANKRUPTCY. 

APPEAL  OF  ALBERT  C.  SMITH. 

In    the    Matter    of  MORRIS    BROTHERS,    INC., 
Bankrupt. 

Praecipe  for  Transcript  of  Record. 

To  the  Honorable  Clerk  of  said  Court: 

Please  include  in  the  transcript  of  record  in  the 
above-entitled  appeal  the  following: 

1.  Citation  on  appeal,  with  proof  of  service. 

2.  Petition  and  amended  claim  of  Albert  C.  Smith. 

3.  Answer  and  objections  by  Trustee. 

4.  Decision  of  Referee. 

5.  Petition  for  review. 
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6.  Opinion  of  District  Court. 

7.  Judgment  order  of  District  Court. 

8.  Petition  for  appeal  with  order  allowing  same. 

9.  Assignment  of  errors. 

10.  Appeal  bond  and  approval. 

11.  Statement  of  evidence. 

12.  All  orders  extending  time. 

13.  This  praecipe,  with  proof  of  service. 

I.  N.  SMITH, 
L.  A.  McNART  and 
JOHN  W.    EEYNOLDS, 
Attorneys  for  Appellant. 

State  of  Oregon, 

County  of  Multnomah,— ss. 

Due  service  of  the  within  praecipe  is  hereby  ac- 
cepted in  Multnomah  County,  Oregon,  this  23d  day 
of  March,  1923,  by  receiving  a  copy  thereof,  duly 
certified  to  as  such  by  John  W.  Reynolds,  one  of 
the  attorneys  for  appellant. 

J.  P.  WINTER, 
Attorney  for  Trustee. 

Filed  March  29,  1923.     G.  H.  Marsh,  Clerk.    [98] 


Certificate  of  Clerk  U.  S.  District  Court  to  Tran- 
script of  Record. 

United  States  of  America, 
District  of  Oregon, — ss. 

I.  G.  H.  Marsh,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages,  numbered 
from  2  to  98,  inclusive,  constitute  the  transcript  of 
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record  upon  appeal  in  a  case  in  said  court  of  Morris 
Brothers,  Inc.,  Bankrupt,  in  which  A.  C.  Smith  is 
appellant  and  Earl  C.  Bronaugh,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  Morris  Brothers,  Inc.,  Bank- 
>rupt,  is  appellee;  that  the  said  transcript  has  been 
prepared  by  me  in  accordance  with  the  praecipe 
for  transcript  filed  by  said  appellant  and  is  a  full, 
true,  and  complete  transcript  of  the  record  of  pro- 
ceedings had  in  said  court  in  said  cause  in  accord- 
ance with  the  said  praecipe  as  the  same  appear  of 
record  and  on  file  at  my  office  and  in  my  custody. 

I  further  certify  that  the  cost  of  the  foregoing 
transcript  is  $28.60,  and  that  the  same  has  been 
paid  by  the  said  appellant. 

.  I  return,  with  the  said  transcript  attached  there- 
to, the  original  citation  in  said  cause. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court,  at  Portland, 
in  said  district,  this  21st  day  of  May,  1923. 

[Seal]  G.  H.  MARSH, 

Clerk.     [99] 


[Endorsed]:  No.  4043.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  In  the 
Matter  of  Morris  Brothers,  Inc.,  Bankrupt.  Albert 
C.  Smith,  Appellant,  vs.  Earl  C.  Bronaugh,  Trustee 
in  Bankruptcy  of  the  Estate  of  Morris  Brothers, 
Inc.,    Bankrupt,   AppeUee.     Transcript  of   Record. 
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Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon. 
Filed  June  2,  1923. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Paul  P.  O'Brien, 
Deputy  Clerk.     [100] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 
May  24,  1923. 

No.  B— 5653. 

In   the   Matter   of   MORRIS   BROTHERS,    INC., 
Bankrupt. 

Order  Extending  Time  to  and  Including  June  15, 
1923,  to  File  Record  and  Docket  Cause. 

Now,  at  this  day,  for  good  cause  shown,  it  is 
ORDERED  that  the  time  within  which  to  file  the 
transcript  of  record  in  the  above-entitled  cause, 
on  the  appeal  of  A.  C.  Smith,  and  to  docket  the 
same  in  the  United  States  Circuit  Court  of  Appeals, 
be  and  the  same  is  hereby  extended  to  and  includ- 
ing June  15,  1923. 

R.  S.  BEAN, 
Judge. 

[Endorsed]:  No.  4043.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Subdivision  1  of  Rule  16  Enlarging  Time  to  and 
Including  June  15,  1923,  to  File  Record  and  Docket 
Cause.  Filed  June  2,  1923.  F.  D.  Monckton,  Clerk. 
By  Paul  P.  O'Brien,  Deputy  Clerk.     [101] 
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STATEMENT. 

The  claim  of  appellant  Albert  C.  Smith  was  pre- 
sented against  the  bankrupt  estate  of  Morris  Broth- 
ers, Inc.,  and,  upon  objections  filed  by  the  Trustee, 
was  heard  before  the  Referee  and  entirely  disal- 
lowed. The  claim  was  for  money  of  which  claimant 
had  been  defrauded  through  misrepresentations  and 
pretended  sale  to  him  of  preferred  stock  in  Morris 
Brothers,  Inc.  Claimant  tendered  his  worthless  stock 
certificates  for  cancellation  and  claimed  two  thou- 
sand dollars  ($2,000.00)  of  which  he  had  been  de- 
frauded, with  interest  thereon,  and  also  asked  that 
he  be  awarded  a  lien  on  certain  bonds  and  their  pro- 
ceeds which  he  identified  as  representing  the  funds 
so  obtained  from  himself  and  from  certain  others  by 
the  same  fraudulent  means.  The  decision  of  the 
Referee  was,  on  claimant's  petition,  reviewed  by  the 
District  Court  for  the  District  of  Oregon,  Honora- 
ble Charles  E.  Wolverton  presiding,  and  was  modi- 
fied. The  claim  was  allowed,  but  the  lien  on  specific 
bonds  and  other  proceeds  was  denied,  and  it  was  de- 
creed that  appellant's  claim  should  be  deferred  in 
payment  until  all  general  claims  not  of  this  same 
class  should  be  paid  in  full.  From  this  decision  the 
claimant  appeals  to  this  Honorable  Court. 

The  facts  upon  which  Smith's  claim  were  based 
are  so  clear  as  to  be  beyond  dispute.  A  brief  state- 
ment of  them  will  be  necessary  of  an  understanding 
of  claimant's  position  and  of  the  Court's  decision. 

On  or  about  the  31st  day  of  July,  1919,  Smith  was 
approached  by  the  agent  of  Morris  Brothers,  Inc., 
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and  was  solicited  to  purchase  preferred  stock  of  Mor- 
ris Brothers,  Inc.,  and  it  was  falsely  stated  to  Smith 

1st:  That  there  was  fully  paid,  common  stock  of 
the  company,  aggregating  $500,000.00,  and  that  the 
company  had  that  much  assets  in  cash  or  its  equiva- 
lent. 

2nd :  That  the  company  was  a  prosperous,  going 
concern,  able  to  pay  to  claimant  as  dividends  on  pre- 
ferred stock,  at  least  as  large  returns  as  claimant 
was  then  receiving  on  certain  municipal  bonds,  which 
claimant  owned,  which  bonds  were  presently  ma- 
turing. 

3rd:  That  because  the  company  was  in  such 
prosperous  condition,  the  preferred  stock  of  the  com- 
pany was  better  as  an  investment  than  the  municipal 
bonds  then  owned  by  claimant. 

4th:  That  such  preferred  stock  could  be  easily 
sold  and  would  pay  8  per  cent  per  annum  dividends, 
of  which  6  per  cent  dividends  were  guaranteed. 

5th:  That  when  the  preferred  stock  was  fully 
sold  the  company's  paid-up  capital  would  be  $1,- 
000,000.00. 

The  truth  concerning  such  representations  was 
not  discovered  or  discoverable  by  claimant  until 
after  the  filing  of  the  involuntary  petition  in  Bank- 
ruptcy against  the  company,  as  the  certificate  of 
preferred  stock  in  the  NEW  corporation  —  Morris 
Brothers,  Inc. — provides. 

(Transcript,  66) :  "It  is  expressly  stipulated  and 
agreed  by  and  between  the  holders  of  preferred  stock 
and  Morris  Brothers,  Inc.,  that  the  holders  of  pre- 
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f erred  stock  shall  have  no  vote  in  the  corporation." 

And  further,  because  Smith  was  paid  money  as 
"dividends"  on  the  preferred  stock,  while  he  held 
only  an  interim  certificate  therefor,  and  also  after 
the  stock  was  delivered  to  him,  thereby  lulling  him 
with  a  sense  of  security  as  to  his  investments. 

After  the  petition  in  Bankruptcy  v/as  filed.  Smith 
then  first  learned  of  the  true  facts,  which  are  and 
were: 

1st:  That  Morris  Brothers,  Inc.  (the  old 
company)  was  in  existence  when  his  dealings  for 
preferred  stock  began,  but  it  was  not  author- 
ized to  issue  or  sell  preferred  stock  at  all. 

2nd :  That  the  company  never  had  but  $100,- 
000.00  of  common  stock,  v/hich  at  one  time  was 
fully  paid,  but  which,  at  the  time  of  initiating 
the  transaction  under  consideration,  had  been 
entirely  depleted  so  that  there  was  no  stock 
whatsoever,  fully  paid,  as  will  hereafter  more 
fully  appear. 

3rd :  That  while  petitioner  believed  and  was 
induced  to  believe  that  he  v/as  procuring  stock 
in  Morris  Brothers,  Inc.  (the  original  company) 
— a  prosperous,  going  concern — he  was  deliv- 
ered stock  in  Morris  Brothers,  Inc.  (a  new  cor- 
poration) which  was  insolvent  at  the  date  of  its 
incorporation,  and  at  all  times  thereafter. 

4th :  That  no  stock  whatsoever  of  the  new 
corporation  was  ever  paid  for  in  money  or  in 
money's  worth,  unless  with  the  money  of  claim- 
ant end  other  defrauded  parties. 
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5th:  That  the  pretended  "dividends"  paid 
upon  the  interim  certificates  and  preferred  stock 
in  the  new  corporation  were  not  dividends  at 
all,  and  that  the  new  corporation  never  had  any- 
surplus  or  moneys  from  v/hich  to  pay  any  divi- 
dends, but  that  such  pretended  "dividends''  were 
paid  to  claimant  and  other  holders  of  such  pre- 
ferred stock,  to  further  the  fraudulent  scheme 
alleged  in  the  petition. 

It  was  shown  that  these  false  representations 
were  made  in  accordance  with  information  furnished 
the  solicitor  by  John  L.  Etheridge,  president  and 
managing  head  of  the  corporation,  and  it  was  fur- 
ther shown  in  corroboration  of  the  authority  given 
the  solicitor  to  make  such  statements,  that  the  same 
representations  were  being  made  to  other  persons 
by  John  L.  Etheridge  directly  and  in  person.  Smith 
relied  upon  these  false  representations  and  paid  to 
Morris  Brothers,  Inc.,  $2,000.00,  supposing  that  he 
was  making  a  purchase  of  that  amount  par  value  of 
preferred  stock  of  Morris  Brothers,  Inc.,  having  paid 
up  capital  from  common  stock  of  $500,000.00,  which 
would  be  an  equity  supporting  and  giving  security 
and  value  to  the  preferred  stock.  Smith  also  sup- 
posed that  the  stock  he  was  buying  was  stock  of  the 
old  Morris  Brothers,  Inc.,  with  which  he  had  pre- 
viously had  dealings  and  that  Fred  Morris  was  con- 
nected with  the  management  thereof.  It  appeared, 
however,  and  was  first  disclosed  after  the  bank- 
ruptcy that  Fred  Morris,  while  ostensibly  connected 
with  the  corporation,  was  in  fact  no  longer  a  stock- 


Earl  C.  Bronaugh  5 

holder  and  did  not  participate  in  the  management. 
It  further  appears  that  on  February  21st,  1919,  the 
liabilities  of  the  corporation  already  exceeded  its  as- 
sets and  in  addition  thereto  on  that  day  the  entire 
paid-up  capital  of  $100,000.00  previously  existing  was 
depleted  and  rendered  valueless,  because  on  that  day 
Fred  S.  Morris  and  Henrietta  A.  Morris,  holding  all 
of  the  stock  of  the  corporation  except  nominal  and 
qualifying  shares,  v^ithdrew  assets  representing  all 
of  the  capital  stock  vi^hich  ever  had  been  paid  up  in 
the  corporation  to  the  value  of  one  hundred  thousand 
dollars  ($100,000.00),  and  that  this  was  done  by  the 
corporation  providing  one  hundred  thousand  dollars 
($100,000.00)  to  be  used  by  Stella  M.  Etheridge  in 
purchasing  the  capital  stock  of  Fred  S.  and  Henrietta 
A.  Morris,  that  this  transaction  had  been  carried 
out  with  guile  and  secrecy,  and  was  concealed  from 
appellant  Smith,  and  all  other  persons  similarly  sit- 
uated. The  corporation  v/as  thus  rendered  insolvent 
to  a  still  greater  extent,  and  that  from  said  date  the 
concern  never  was  solvent,  even  to  the  date  of  the 
bankruptcy  proceedings  now  pending. 

It  appears  that  on  September  6,  1919,  and  some 
time  after  the  spurious  sale  of  preferred  stock  to 
the  claimant,  Morris  Brothers,  Inc.,  went  through 
the  form  of  dissolving  the  old  corporation  and  filing 
new  articles  under  the  identical  name,  providing  for 
an  authorized  capital  stock  of  five  hundred  thousand 
dollars  ($500,000.00)  common  stock  and  five  hun- 
dred thousand  dollars  ($500,000.00)  preferred  stock, 
and  that  all  of  the  common  stock  except  two  qualify- 
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ing  shares  of  one  hundred  dollars  ($100.00)  each  was 
subscribed  by  Stella  M.  Etheridge,  and  that  all  of  the 
preferred  stock,  without  exception,  w^as  subscribed 
by  Stella  M.  Etheridge ;  that  the  other  officers  and 
directors,  Forbes  B.  Pratt  and  John  L.  Etheridge, 
remained  the  same  in  the  new  company  as  in  the 
old ;  that  the  corporate  purposes  were  the  same ;  that 
no  payment  of  stock  subscriptions  of  the  new  cor- 
poration w^as  made  except  by  a  resolution  adopted 
by  the  old  corporation  and  by  the  new  corporation, 
whereby  the  assets  and  business  of  the  old  corpora- 
tion were  taken  over  by  the  new  corporation  at  a 
valuation  of  one  million  dollars  ($1,000,000.00). 

It  further  appears  that  the  books  of  account  of 
the  old  corporation  were  continued  without  inter- 
ruption as  the  books  of  the  nevv^  corporation  until 
about  January  1, 1920.  It  is  clear,  also,  not  only  that 
no  attempt  was  made  to  actually  furnish  any  new 
capital  on  reorganization  as  representing  the  com- 
mon stock,  but  that  Stella  M.  Etheridge  was  a 
dummy  subscriber,  and  that  she  had  no  means  which 
could  be  relied  upon  for  any  part  of  her  subscrip- 
tion, and  if  she  had  anything  v/hatever  aside  from 
her  holding  stock  of  the  old  corporation  she  v/as  not 
advised  of  it,  but  said  on  the  witness  stand  that  she 
did  not  know  what,  if  any,  property  she  had,  due  to 
the  fact  that  her  husband  had  handled  property 
under  her  name,  and  that  she  knew  nothing  of  busi- 
ness, and  that  in  all  matters  she  had  merely  signed 
such  papers  as  her  husband  had  told  her  were  to 
be  signed. 
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On  or  about  January  the  13th,  1920,  a  certificate 
of  preferred  stock  was  delivered  to  claimant  Smith, 
but  Smith  was  still  under  the  effects  of  the  original 
misrepresentation,  was  v/ithout  further  information 
or  means  of  knowledge  as  to  tjje  condition  of  the 
company,  and  had  not  learned  of  the  falsity  of  any 
of  the  representations  made  to  him ;  had,  on  the  con- 
trary, been  further  deceived  by  being  paid  pretended 
dividends  exceeding  the  amount  called  for  by  his 
preferred  stock  and  while  he  held  only  an  interim 
certificate  therefor,  which  "dividend  payments" 
were  made  v/hen  Morris  Brothers  had  no  profits  or 
surplus  out  of  which  to  pay  the  same,  but  was,  as 
stated,  continuously  insolvent.  Smith  had  no  vote 
or  participation  in  the  affairs  of  the  company,  as  the 
certificate  of  stock  delivered  to  him,  deprived  him  of 
that  right,  nor  had  he  any  knowledge  of  the  true 
state  of  facts,  nor  reason  to  suspect  any  of  the  facts 
were  not  as  represented  to  him. 

Morris  Brothers,  Inc.,  after  obtaining  Smith's 
money  by  fraud  and  misrepresentation,  as  aforesaid, 
dealt  with  the  same  as  follows,  which  is  the  basis  of 
appellant's  claim  that  it  is  possible  to  trace  and  iden- 
tify, in  the  hands  of  the  Trustee,  property  which  rep- 
resents the  proceeds  of  these  ill-gotten  gains.  When- 
ever a  sale  occurred  of  this  fictitious  stock  to  the 
various  defrauded  purchasers,  including  Smith,  a 
distinct  ledger  account  was  credited  with  the  sums 
so  realized  under  the  heading  "Morris  Brothers'  Pre- 
ferred 6's."  The  item  of  credit  arising  from  Smith's 
transaction  is  identified. 
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On  January  12, 1920,  the  credit  arising  from  these 
sales  amounted  to  one  hundred  two  thousand,  two 
hundred  dollars  ($102,200.00).  Mrs.  Etheridge,  being 
the  nominal  subscriber  and  holder  of  all  of  the  pre- 
ferred stock  of  the  new  or  second  corporation,  was 
ready  to  and  did  turn  back  to  the  corporation  exactly 
sufficient  shares  of  preferred  stock  to  satisfy  the 
sales  to  customers,  and  the  amount  realized  up  to 
that  time  and  standing  to  the  credit  of  "Morris 
Brother's  Preferred  6's,''  to-wit,  one  hundred  two 
thousand,  two  hundred  dollars  ($102,200.00),  which 
included  claimant's  two  thousand  dollars  ($2,000.00), 
was  credited  to  Stella  M.  Etheridge,  who  promptly 
withdrew  bonds  in  satisfaction  thereof,  which  bonds 
are  described  in  Smith's  amended  claim  and  petition, 
and  were  surrendered  by  John  L.  and  Stella  M. 
Etheridge  to  the  Trustee,  and  said  bonds,  or  the  pro- 
ceeds thereof,  are  admittedly  now  in  the  possession 
of  the  Trustee  and  under  the  control  of  this  court, 
and  the  amount  thereof  exceeds  the  amount  of  pre- 
ferred stock  fraud  claims,  the  entire  preferred  stock 
claims  being  now^  sixty-four  thousand,  five  hundred 
dollars  ($64,500.00). 

The  decree  of  the  Honorable  District  Court  was 
as  follows: 

"On  consideration  whereof,  it  is  now  ordered  and 
adjudged  that  the  order  of  the  Referee  in  disallowing 
and  denying  the  claim  of  the  petitioner  as  a  pre- 
ferred claim  is  hereby  affirmed. 

And  it  is  further  ordered,  however,  that  the  order 
of  the  said  Referee  in  disallowing  said  claim  entirely 
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be  and  the  same  is  hereby  modified,  and  it  is  ordered 
and  adjudged  that  the  petitioner's  claim  in  the  sum 
of  $2,000.00,  with  interest  thereon  from  the  31st  day 
of  July,  1919,  at  the  rate  of  6  per  cent  per  annum, 
less  $146.67,  be  allowed,  subject,  however,  first,  to 
the  payment  in  full  of  the  claims  of  general  creditors 
and  all  other  claims  filed  and  allowed  against  said 
estate,  excepting  only  those  of  the  nature  of  peti- 
tioner's claim,  and  it  is  further  ordered  that  no  part 
of  petitioner's  claim  be  paid  until  said  other  claims 
have  been  paid  in  full." 

ERRORS  ASSIGNED. 
The  errors  assigned  (Transcript  of  Record,  page 
54)  are  the  following: 

1.  That  the  United  States  District  Court  for  the 
District  of  Oregon  erred  in  not  decreeing  to  claim- 
ant a  lien  for  the  amount  of  his  claim  against  and 
upon  the  specific  assets  or  proceeds  thereof  described 
in  his  claim  and  petition  as  prayed  for  by  said  claim- 
ant, and  in  affirming  the  Referee's  order  denying 
such  lien. 

2.  That  the  United  States  District  Court  for  the 
District  of  Oregon  erred  in  decreeing  that  the  claim 
allowed  petitioner  be  subordinated  to  the  payment  in 
full  of  the  claims  of  general  creditors. 

ARGUMENT. 

The  questions  actually  involved  in  the  appeal  are: 

First.    Do  the  facts  shown  by  appellant  constitute 

a  tracing  or  identification  of  trust  funds,  the  trust 

arising  ex  maleficio  and  the  identification  resting 

upon  the  segregation  of  assets  in  the  manner  stated? 
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Second.  The  appellant  having  been  awarded  his 
claim  against  the  bankrupt  estate,  but  being  denied 
his  lien  on  specific  assets,  is  he  entitled  to  share 
equally  with  other  creditors  or  is  he  subject  to  being 
placed  in  a  deferred  class  and  postponed  in  payment 
to  other  general  creditors? 

In  order  to  present  properly  these  two  questions, 
it  will  be  necessary  to  state  rather  completely  but 
briefly  the  theory  upon  which  appellant's  claim  is 
based,  even  though  it  involves  a  restatement  of  prop- 
ositions favorably  held  by  the  Honorable  District 
Court.  For,  while  the  District  Court  reached  the  con- 
clusion that  appellant  Smith  was  entitled  to  have  his 
claim  allowed,  and  thereby  classed  him  as  a  creditor 
and  not  a  stockholder,  the  Court  denied  him  the  log- 
ical and  necessary  consequence  of  that  decision  by 
ordering  a  discrimination  against  his  claim  in  the 
payment  of  dividends.  In  making  this  discrimina- 
tion the  Court  acted  upon  reasons  which  v/ere  urged 
against  any  allowance  of  the  claim,  but  which  when 
the  claim  was  once  allowed,  could  have  no  proper 
application  because  of  the  fixed  rule  of  distribution 
provided  by  the  Bankruptcy  Act.  Since  no  appeal 
has  been  taken  by  the  trustee,  the  allowance  of  the 
claim  is  beyond  controversy.  Our  statement  of  the 
grounds  and  authorities  for  the  claim's  allovv^ance  is 
for  the  purpose  of  showing  how  the  Court  came  to 
a  correct  decision  on  the  real  issue  and  yet  lapsed 
into  error  in  the  decree.  The  appellant  presented  his 
claim,  relying  upon  the  following  propositions : 
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First :  That  the  fraud  whereby  his  property  was 
acquired  by  the  bankrupt  corporation  charged  the 
corporation  with  the  obligation  to  return  the  same, 
which  could  be  enforced  by  the  so-called  equitable 
action  of  money  had  and  received. 

Second:  That  such  a  claim  for  money  had  and 
received,  though  arising  out  of  fraud,  yet  not  being 
a  claim  for  damages,  is  provable  in  bankruptcy,  and 
if  the  claimant  fails  to  trace  the  property  under  a 
constructive  trust  the  claim  would,  nevertheless,  be 

allowable  as  a  general  claim. 

Third :  That  the  fraud  committed  by  the  bank- 
rupt in  this  case  impresses  a  constructive  trust  upon 
the  property  obtained  from  the  claimant. 

Fourth :  That  claimant  has  traced  and  identified 
the  property  in  which  the  trustee's  estate  is  enriched 
by  the  fraud  committed  upon  claimant  and  others  in 
like  situation,  and  is  entitled  to  have  repayment  out 
of  the  proceeds  thereof  prior  to  general  creditors. 
Liability  for  Money  Had  and  Received. 

The  nature  of  the  liability  for  money  had  and  re- 
ceived arising  out  of  a  tort  as  distinguished  from  a 
claim  for  damages  is  v/ell  stated  in  Vol.  Ill,  Street's 
Foundations  of  Legal  Liability,  pages  199-200,  as 

follows : 

"On  general  principle  the  rule  is,  that  when- 
ever one  person  commits  a  wrong  or  tort  against 
the  property  of  another,  with  the  result  of  bene- 
fiting his  own  estate,  the  law  will,  at  the  election 
of  the  party  injured,  impose  a  contractual  duty 
on  the  wrong-doer  to  pay  the  party  injured  the 
full  value  of  the  property  appropriated;  and  this 
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duty  may  be  enforced  by  the  action  of  indebita- 
tus in  some  of  its  forms.    The  proposition  just 
stated  indicates  the  point  beyond  which  the  fic- 
tion of  contract  cannot  be  indulged.    No  form  of 
indebitatus  will  lie  to  recover  damages  for  a 
merely  destructive  trespass.    It  is  essential  that 
there  should  be  an  unjust  enrichment  of  the  es- 
tate of  the  tortfeasor." 
The  same  author,  in  Vol.  Ill,  at  page  193,  quotes 
from  Lord  Mansfield's  opinion  in  Moses  vs.  Mac- 
ferlan,  2  Burr.  1005,  as  follows: 

"This  kind  of  equitable  action,  to  recover 
back  money,  which  ought  not  in  justice  to  be 
kept,  is  very  beneficial,  and  therefore  much  en- 
couraged. It  lies  only  for  money  which,  ex 
aequo  et  bono,  the  defendant  ought  to  refund. 
.  .  .  But  it  lies  for  money  paid  by  mistake ;  or 
upon  a  consideration  v/hich  happens  to  fail;  or 
for  money  got  through  imposition  (express  or 
implied),  or  extortion,  or  oppression,  or  an  un- 
due advantage  taken  of  the  plaintiffs  situation, 
contrary  to  laws  made  for  the  protection  of  per- 
sons under  those  circumstances.  In  one  word, 
the  gist  of  this  kind  of  action  is,  that  the  defend- 
ant upon  the  circumstances  of  the  case  is  obliged 
by  the  ties  of  natural  justice  and  equity  to  re- 
fund the  money." 
It  will  be  sufficient  on  this  point  to  cite: 

14  Corpus  Juris,  593; 

Wagner  v.  U.  S.  National  Bank,  63  Or.  299; 

Bradley  v.  Poole,  89  Mass.  169; 
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Woodward  v.  Groner,  89  Am.  Dec.  477; 

Hamilton  v.  Bean  Co.  (Mich.),  121  Northwest- 
ern, 731; 

Mack  V.  Latta,  178  N.  Y.  525 ; 

Schierenberg  v.  Stephens,  32  Mo.  App.  314 ; 

Pimental  v.  San  Francisco,  21  Calif.  351. 
In  the  case  of  Wagner  v.  U.  S.  National  Bank, 
supra,  the  Oregon  Court  explains  the  manner  in 
which  things  other  than  money,  to-wit,  checks  and 
whatever  is  accepted  and  regarded  as  a  money  credit 
will  support  the  action. 

It  is  clear  that  Smith,  when  his  money  was  ob- 
tained by  Morris  Brothers,  did  not  become  a  stock- 
holder, because  there  y/as  and  could  be  no  such  thing 
in  existence  as  preferred  stock  in  such  corporation, 
and  his  money  having  been  obtained  through  fraud 
and  imposition,  he  was  entitled  to  recover  the  same 
in  the  form  of  money  had  and  received. 

Such  Claim  is  Provable  in  Bankruptcy. 
It  is  established  law  that  a  claim  for  money  had 
and  received,  based  as  it  is  on  a  quasi  contract,  is  a 
provable  debt  against  a  bankrupt  estate,  and  the  fact 
that  it  originates  in  fraud  whereby  the  bankrupt  ob- 
tains the  claimant's  money  does  not  prevent  its  being 
a  provable  debt.  The  Supreme  Court  of  the  United 
States  has  so  held  in  a  case  where  a  broker  had  sold 
a  customer's  stock  and  converted  the  proceeds  and 
by  falsely  representing  they  were  still  carrying  the 
stock,  obtained  from  him  further  sums  of  money. 
The  Court  says: 
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"We  are  clear  that  the  debt  of  the  plaintiff 
is  embraced  within  the  provision  of  Par.  a  (Sec. 
63  of  Bankruptcy  Act)  as  one  'founded  upon  an 
open  account  or  upon  a  contract  express  or  im- 
plied/ and  might  have  been  proved  under  Par. 
63  a  had  plaintiff  chosen  to  waive  the  tort,  and 
take  his  place  with  the  other  creditors  of  the  es- 
tate.'' Crawford  v.  Burke,  195  U.  S.  176;  25 
Sup.  Ct.  9;  Schall  v.  Camors,  251  U.  S.  239;  40 
Sup.  Ct.  135;  Reynolds  v.  N.  Y.  Trust  Co.,  188 
Fed.  611;  26  Am.  B.  R.  698;  In  re  Arnold,  133 
Fed.  789;  13  Am.  B.  R.  320;  In  re  Filer,  125  Fed. 
261 ;  5  Am.  B.  R.  582. 

Nor  is  the  fraud  which  v/as  practiced  upon  the 
claimant  here  any  different  in  character  from  the 
fact  that  it  related  to  a  proposed  sale  of  stock  to  him. 
There  was  no  such  thing  as  the  stock  referred  to,  nor 
did  he  ever  become  in  fact  a  stockholder,  or  waive 
any  rights,  or  estop  himself  in  any  manner  from 
making  this  claim.  For  at  the  time  the  pretended 
certificate  of  stock  was  delivered  to  him  in  January, 
1920,  he  still  knew  nothing  of  the  facts,  nor  of  the 
deceit  which  had  been  practiced,  nor  was  the  pre- 
tended stock  certificate  even  in  the  same  company 
he  supposed  he  was  dealing  with,  nor  in  a  company 
in  which  the  conditions  were  as  represented.  It  is 
not  shown  that  any  credit  v/as  given  to  Morris 
Brothers  by  any  person  now  a  creditor  of  the  bank- 
rupt estate  with  knowledge  that  this  pretended 
stock  had  been  sold  to  Smith,  but  on  the  contrary, 
the  corporation  was  posing  as  a  one-million-dollar 
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($1,000,000.00)  corporation,  and  its  representations 
to  the  public  did  not  descend  to  such  small  details  as 
the  persons  and  amounts  involved  in  these  fraudulent 
stock  sales.  Neither  is  this  a  case  in  which  a  person 
Vi^as  induced  to  become  a  stockholder  in  a  corporation 
which  thereafter  became  insolvent,  for  here  the  in- 
solvency existed  all  the  time  involved  in  our  in- 
quiries. If  any  discrimination  then  be  made  against 
the  claimant,  subordinating  his  claim  to  that  of 
general  creditors,  such  discrimination  must  be  an  il- 
logical one  based  upon  the  kind  of  spurious  paper 
handed  him  by  the  bankrupt.  Such  a  discrimination 
would  mean  that  the  bankrupt,  by  handing  him  a 
white  slip  in  defrauding  him,  places  him  in  the  rank 
of  general  creditors,  while  in  handing  him  a  yellow 
slip  it  places  him  in  a  new  class  of  creditors  who  may 
be  termed  debarred  creditors.  (For  in  bankruptcy 
a  creditor  postponed  till  all  general  claims  are  paid 
in  full,  v/ill  always  receive  nothing.) 

The  principle  is  the  same  as  when  a  corporation 
takes  subscriptions  to  unauthorized  stock.  Such  sub- 
scriptions are  absolutely  void,  and  cannot  be  collected 
rgainst  the  subscriber,  even  though  the  stock  is  af- 
terwards authorized.  If  the  stock  be  issued,  it  gives 
neither  the  rights  nor  liabilities  of  stockholders,  and 
if  the  stock  be  paid  for,  the  holder  becomes  a  cred- 
itor for  money  had  and  received,  and  not  a  stock- 
holder. 

14  Corpus  Juris,  530  ; 

Schierenberg  v.  Stephens,  32  Mo.  App.  314; 

Anthony  v.  Household  Sewing  Machine  Co., 
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16  R.  I.  571  ; 

Scovill  V.  Thayer,  105  U.  S.  143; 

Grangers  Insurance  Co.  v.  Kamper,  73  Ala. 
325; 

Clark  V.  Turner,  73  Ga.  1 ; 

Marion  Trust  Company  v.  Bennett,  169  Ind. 
346;  82  Northeastern,  782; 

Kampman  v.  Tarver,  87  Tex.  491 ; 

Independent  Storage  Co.  v.  Iowa  Merc.  Co., 
179  N.  W.  157. 
In  England,  influenced  largely  by  the  Companies' 
Act,  which  requires  a  public  register  to  be  kept  of 
the  stockholders  of  companies  so  that  the  public  may 
know  upon  whose  liability  they  are  relying  in  deal- 
ing with  a  corporation,  it  has  been  held  that  after 
bankruptcy  or  insolvency  proceedings  the  status  of 
a  stockholder  is  fixed,  and  he  cannot  then  rescind  or 
change  his  position,  even  though  he  may  have  been 
induced  to  become  a  stockholder  by  fraud.  But  in 
the  United  States  each  case  depends  upon  its  own 
facts,  and  bankruptcy  proceedings  or  other  insol- 
vency proceedings  are  not  an  absolute  bar,  but  the 
questions  involved  are  the  questions  of  whether  the 
stockholder  has  participated  in  the  management,  or 
by  laches  lost  the  right  to  rescind,  or  whether  credit 
has  been  given  to  the  corporation  by  persons  relying 
upon  his  being  a  stockholder.  And  though  some 
American  cases  say  that  bankruptcy  is  a  bar,  care- 
ful examination  shows  that  the  other  grounds  were 
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always  present. 

People  V.  California  Safe  Deposit  Co.,  19  Cal. 
App.  414;  126Pac.  516; 

Johns  V.  Coffey,  74  Wa.  189 ;  133  Pac.  4 ; 
Stufflebeam  v.  DeLashmutt,  83  Fed.  449  (Ore- 
gon District,  Judge  Bellinger) ; 
Newton  National  Bank  v.  Newbegin,  74  Fed. 

135 ; 
Merrill  v.  Florida  Land  Improvement  Co.,  60 

Fed.  18; 
Florida  Land  Improvement  Co.  v.  Merrill,  52 
Fed.  77. 
The  Honorable  District  Court  in  the  case  at  bar 
reviewed  the  reasoning  of  the  cases  in  which  partici- 
pation in  the  management,  laches  in  discovering  the 
fraud  or  in  acting  after  its  discovery,  and  incurring 
of  indebtedness  by  the  corporation  while  the  party 
was  a  stockholder,  are  given  as  grounds  for  denying 
relief  to  a  defrauded  stockholder  on  the  basis  of  es- 
toppel and  quoted  particularly  from  Newton  Na- 
tional Bank  v.  Newbegin,  74  Fed.  135, 140,  as  follows: 
"There  are  obvious  reasons  why  a  share- 
holder of  a  corporation  should  not  be  released 
from  his  subscription  to  its  capital  stock  after 
the  insolvency  of  the  company,  and  particularly 
after  a  proceeding  has  been  inaugurated  to  liq- 
uidate its  affairs,  unless  the  case  is  one  in  which 
the  stockholder  has  exercised  due  diligence,  and 
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in  which  no  facts  exist  upon  which  corporate 
creditors  can  reasonably  predicate  an  estoppel. 
When  a  corporation  becomes  bankrupt,  the 
temptation  to  lay  aside  the  garb  of  a  stockholder, 
on  one  pretense  or  another,  and  to  assume  the 
role  of  a  creditor,  is  very  strong,  and  all  at- 
tempts of  that  kind  should  be  viewed  with  sus- 
picion. If  a  considerable  period  of  time  has 
elapsed  since  the  subscription  was  made ;  if  the 
subscriber  has  actively  participated  in  the  man- 
agement of  the  affairs  of  the  corporation;  if 
there  has  been  any  want  of  diligence  on  the  part 
of  the  stockholder,  either  in  discovering  the  al- 
leged fraud,  or  in  taking  steps  to  rescind  v/hen 
the  fraud  was  discovered ;  and,  above  all,  if  any 
considerable  amount  of  corporate  indebtedness 
has  been  created  since  the  subscription  was 
made,  which  is  outstanding  and  unpaid, — in  all 
of  these  cases  the  right  to  rescind  should  be  de- 
nied, where  the  attempt  is  not  made  until  the 
corporation  becomes  insolvent.  But  if  none  of 
these  conditions  exist,  and  the  proof  of  the  al- 
leged fraud  is  clear,  we  think  that  a  stockholder 
should  be  permitted  to  rescind  his  subscription 
as  well  after  as  before  the  company  ceases  to 
be  a  going  concern." 

The  above  quotation  should  be  read  in  the  sense 
of  the  early  portion,  to-wit,  "Unless  the  case  is  one 
in  which  the  stockholder  has  exercised  due  diligence, 
and  in  which  no  facts  exist  upon  which  corporate 
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creditors  can  reasonably  predicate  an  estoppel." 

Now  the  only  basis  of  estoppel  depending  upon 
the  incurring  of  indebtedness  while  claimant  was  a 
stockholder  would  be  that  the  creditors  relied  upon 
claimant  as  a  stockholder.  But  as  appears  from  the 
statement  of  the  evidence,  there  is  no  evidence  to 
show  that  any  creditor  of  the  corporation  knew  of 
the  transactions  by  which  Smith  received  the  pre- 
ferred stock,  or  of  his  holding  preferred  stock,  until 
after  the  bankruptcy.    (Transcript  of  Record,  p.  88.) 

The  Court  expressly  acquits  us  of  laches,  and  so 
far  as  it  concerns  vote  or  voice  in  the  management, 
the  terms  of  the  preferred  stock  certificate  already 
quoted  shov/s  that  was  forbidden. 

If  it  be  held  that  the  technical  status  of  a  stock- 
holder attributed  to  Smith  is  a  just  basis  for  dis- 
crimination against  him  in  favor  of  ordinary  creditor 
claimants,  then  our  position  is  that  Smith  never  was 
a  stockholder.  We  have  at  all  times  maintained  that 
Smith  never  became  a  stockholder  at  all,  even  as  a 
voidable  status.  Let  us  consider  for  a  moment  that 
question.  First,  it  is  too  clear  to  admit  of  doubt  and 
is  not  controverted  by  the  trustee  that  he  did  not 
become  a  stockholder  at  the  time  his  money  was 
fraudulently  obtained  from  him;  that  he  could  not 
have  become  a  stockholder  at  that  time,  for  the  rea- 
son that  there  was  no  such  stock  in  existence  or  pos- 
sible to  be  created.  The  attempt  to  purchase  or  the 
attempt  to  subscribe  equally  Vv-ould  have  been  ab- 
solutely void.  Therefore,  on  the  31st  of  July,  1919, 
Morris  Brothers,  Inc.,  the  old  corporation,  fraudu- 
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lently  obtained  Smith's  money,  and  thereby  became 
charged  as  trustee  ex  malef  icio  with  that  sum.  That 
situation  could  not  be  changed,  unless  by  Smith's 
waiving  his  rights,  or  doing  something  which  would 
estop  him  or  act  as  a  satisfaction  of  his  claim.  No 
delivery  of  stock  which  was  different  from  that  rep- 
resented would  have  waived  Smith's  rights,  unless 
with  full  knowledge  of  the  facts  on  his  part.  Nor  if 
Smith  furnished  his  money  for  the  purchase  of  one 
kind  of  stock,  or  the  stock  of  one  particular  com- 
pany, would  the  substitution  of  stock  in  another 
company  without  his  knowledge  make  him  a  stock- 
holder. When  Morris  Brothers,  Inc.,  received  Smith's 
money  it  was  the  old  corporation.  It  was  in  that  cor- 
poration, even  misrepresented  as  it  was,  that  Smith 
supposed  he  was  buying  stock.  That  corporation 
was  dissolved  afterward,  and  it  became  absolutely 
impossible  that  preferred  stock  of  that  corporation 
ever  could  be  delivered.  When  a  stock  certificate 
was  finally  delivered  to  Smith,  he  had  no  knowledge 
as  to  any  of  the  facts  misrepresented,  and  also  did 
not  know  that  it  was  stock  in  a  different  corporation 
entirely  which  was  represented  by  the  certificate  de- 
livered to  him. 

"There  is  no  agreement  where  one  party 
enters  into  the  contract  under  a  mistake  as  to 
the  identity  of  the  other  party,  as  where  the 
party  contracted  with  has  falsely  represented 
himself  to  be  another,  or  has  accepted  an  offer 
meant  for  another." 
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13  C.  J.  378  (paragraph  266),  and  numerous 

cases  there  cited,  among  which  are: 
Consumers  Ice  Co.  v.  Webster,  32  App.  Div. 

592;53N.  Y.  S.  56; 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28;  25  Am. 

R.  9; 
Fitzpatrick  Building  Co.  v.  Healy,  120  Minn. 

237;139N.  W.  495; 
Boulton  V.  Jones,  2  H.  &  N.  564;  157  Reprint 
232. 
For  the  foregoing  reasons  the  delivery  of  the 
bogus  stock  certificate  to  Smith  did  not  make  him  a 
stockholder,  whatever  might  have  been  the  case  if 
actual  authorized  stock  in  the  original  Morris  Broth- 
ers, Inc.,  had  been  delivered  to  him,  or  if  he  had 
knowingly  accepted  stock  in  the  second  corporation. 
Accordingly,  there  is  no  prayer  for  rescission  in  our 
petition,  but  we  do  offer  the  worthless  paper  to  be 
cancelled  and  we  do  offer  to  return  the  pretended 
dividends  paid  us,  but  this  is  merely  an  offer  to  do 
equity  under  the  particular  circumstances  set  forth 
in  our  claim.  The  fact  of  such  offer  seems,  by  the 
opinion  rendered,  to  have  been  overlooked  by  the 
Honorable  District  Court,  who  says  such  offer  was 
not  made.  The  offer  appears  in  the  petition  (Par. 
18,  Transcript  of  Record,  page  17)  and  in  the  evi- 
dence (Transcript,  pages  89-90).  If  rescission  were 
involved,  however,  it  could  be  granted  without  a  spe- 
cific prayer. 
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Error  in  Denying  Participation  in  Creditors' 

Dividends, 

We  have  discussed  the  merits  of  appellant's  claim 
to  be  entitled  to  the  position  of  a  creditor  in  order  to 
show  that  appellant  is  justly  entitled  to  stand  as 
holder  of  an  allowed  claim  on  an  equal  footing  with 
other  general  creditors.  The  Honorable  District 
Court  allowed  our  claim  but  erroneously,  we  say,  or- 
dered that  no  dividends  should  be  paid  upon  this 
claim  until  all  general  creditors,  except  those  hav- 
ing claims  of  the  same  nature,  should  be  paid  in  full. 
The  Court  thus  created  a  classification  of  claims  not 
recognized  or  countenanced  by  the  Bankruptcy  Act, 
thus  holding  that  we  are  creditors  who  are  not  enti- 
tled to  any  payments. 

The  Bankruptcy  Act,  in  Section  66,  provides  for 
the  priority  of  certain  classes  of  expenses  and  claims 
with  their  order  of  payment.  Section  67  (a)  of  the 
Act  reads  as  follows:  "Dividends  of  an  equal  per 
centum  shall  be  declared  and  paid  on  all  allowed 
claims  except  such  as  have  priority  or  are  secured." 

Here  we  have  a  direct  and  unequivocal  provision 
which  requires  that  all  persons  who  have  claims  al- 
lowed, unless  they  are  among  those  entitled  to  pri- 
ority, shall  be  treated  equally  and  there  is  no  pro- 
vision in  the  Act  positive  or  permissive  contemplat- 
ing any  discrimination  among  general  claimants.  On 
the  contrary,  such  discrimination  is  also  forbidden 
by  Section  67  (e),  which  reads  as  follows:  "A  claim- 
ant shall  not  be  entitled  to  collect  from  a  bankrupt 
estate  any  greater  amount  than  shall  accrue  pursu- 
ant to  the  provisions  in  this  Act."    If  all  other  gen- 
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eial  creditors  were  paid  in  full  in  preference  to 
Smith,  then  every  one  of  them  would  receive  more 
than  would  accrue  to  him  pursuant  to  the  provisions 
of  the  Act.  So  we  have  both  a  positive  and  a  nega- 
tive provision  designed  to  protect  an  allowed  claim 
from  discrimination. 

The  Bankruptcy  Act  establishes  an  arbitrary  sys- 
tem upon  reasons  of  policy.  It  discharges  the  bank- 
rupt debtor  from  his  just  obligations  and  it  dis- 
tributes his  estate  according  to  a  fixed  plan  and  or- 
der of  distribution  and  it  leaves  no  room  for  a  court, 
either  of  legal  or  equitable  jurisdiction,  to  make  new 
classifications  of  creditors  or  to  dispense  with  or  re- 
lieve against  the  positive  provisions  of  the  statute. 
We  m.aintain,  therefore,  first,  that  the  allowance  of 
appellant's  claim,  not  appealed  from  by  the  trustee, 
v/as  well  justified  by  the  law  and  the  evidence ;  sec- 
ond, that  portion  of  the  decree  allowing  the  claim 
which  provides  that  it  should  not  receive  dividends 
until  after  the  payment  of  other  general  creditors  in 
full  is  erroneous  and  should  be  modified  in  that 
respect. 

Fraud  As  a  Basis  for  Constructive  Trust. 

Having  shown  that  appellant  Smith  is  entitled  to 
be  considered  at  least  as  favorably  in  regard  to  pay- 
ment of  his  claim  as  any  other  general  creditor,  we 
will  nov/  discuss  the  grounds  upon  which  he  is  enti- 
tled to  have  his  claim  paid  out  of  the  particular  funds 
into  vvhich  his  money  can  be  traced  before  any  part 
of  that  specific  fund  is  applied  to  the  payment  of 
other  claims. 
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The  effect  of  fraud  in  creating  a  constructive 
trust,  or  trust  ex  malef  icio,  is  clearly  stated  in  Perry 
on  Trusts,  (6th  Ed.),  Par.  166: 

"There  is  another  large  class  of  trusts  which 
arise  from  frauds  committed  by  one  party  upon 
another.  Thus,  if  one  party  procures  the  legal 
title  to  property  from  another  by  fraud  or  mis- 
representation or  concealment,  or  if  a  party 
makes  use  of  some  influential  or  confidential 
relation  which  he  holds  toward  the  owner  of  the 
legal  title,  to  obtain  such  title  from  him  upon 
more  advantageous  terms  than  he  could  other- 
wise have  obtained  it,  equity  will  convert  such 
party  thus  obtaining  property  into  a  trustee. 
If  a  person  obtains  the  legal  title  to  property  by 
such  arts  or  acts  or  circumstances  of  circumven- 
tion, imposition,  or  fraud,  or  if  he  obtains  it  by 
virtue  of  a  confidential  relation  and  influence 
•  under  such  circumstances  that  he  ought  not,  ac- 
cording to  the  rules  of  equity  and  good  con- 
science as  administered  in  chancery,  to  hold  and 
enjoy  the  beneficial  interest  of  the  property, 
courts  of  equity  in  order  to  administer  complete 
justice  between  the  parties,  will  raise  a  trust  by 
construction  out  of  such  circumstances  and  rela- 
tions; and  this  trust  they  will  fasten  upon  the 
conscience  of  the  offending  party  and  will  con- 
vert him  into  a  trustee  of  the  legal  title,  and 
order  him  to  hold  it  or  to  execute  the  trust  in 
such  manner  as  to  protect  the  rights  of  the  de- 
frauded party  and  promote  the  safety  and  inter- 
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ests  of  society.  Such  trusts  are  called  construc- 
tive trusts.  ...  In  all  such  cases  the  relief 
is  really  founded  on  fraud  and  not  on  construc- 
tive trust.  When  it  is  said  that  the  person  who 
fraudulently  receives  or  possesses  himself  of 
trust  property,  or  who  has  defrauded  another 
of  his  estate  by  misrepresentation,  concealment 
or  other  fraudulent  practices,  is  converted  by 
the  Court  into  a  trustee  and  ordered  to  account 
for  or  to  reconvey  the  property,  the  expression  is 
used  for  the  purpose  of  describing  the  nature 
and  extent  of  the  remedy  against  him,  and  it  de- 
notes that  the  parties  defrauded  or  beneficially 
entitled  have  the  same  rights  and  remedies 
against  him  as  they  would  be  entitled  to  against 
an  express  trustee  w^ho  had  fraudulently  com- 
mitted a  breach  of  the  trust.'' 
Pomeroy  in  stating  the  same  doctrine  (Eq.  Juris 
4th  Ed.,  Par.  1044)  says: 

"Courts  of  equity,  by  thus  extending  the  fun- 
damental principle  of  trusts— that  is,  the  princi- 
ple of  a  division  between  the  legal  estate  in  one 
and  the  equitable  estate  in  another— to  all  cases 
of  actual  or  constructive  fraud  and  breaches  of 
good  faith,  are  enabled  to  wield  a  remedial  power 
of  tremendous  efficacy  in  protecting  the  rights 
of  property;  they  can  follow  the  real  owner's 
specific  property,  and  preserve  his  real  ovv^ner- 
ship,  although  he  has  lost  or  even  never  had  the 
legal  title,  and  can  thus  give  remedies  far  more 
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complete  than  the  compensatory  damages  ob- 
tainable in  courts  of  law.  The  principle  is  one  of 
universal  application ;  it  extends  alike  to  real  and 
personal  property,  to  things  in  action,  and  funds 
of  money." 
In  Par.  1047  of  the  same  work  it  is  said : 

"By  the  well  settled  doctrines  of  equity,  a 
constructive  trust  arises  whenever  one  party  has 
obtained  money  which  does  not  equitably  belong 
to  him,  and  which  he  cannot  in  good  conscience 
retain  or  withhold  from  another  who  is  benefi- 
cially entitled  to  it ;  as,  for  example,  when  money 
has  been  paid  by  accident,  mistake  of  fact,  or 
fraud,  or  has  been  acquired  through  a  breach  of 
trust,  or  violation  of  fiduciary  duty,  and  the 
like." 

See  also  same  author.  Par.  1053. 
This  doctrine  is  so  universal  in  courts  of  equity 
that  there  is  no  occasion  to  multiply  authorities.  By 
the  Oregon  Supreme  Court  it  is  clearly  stated  and 
explained  in  the  cases  of 

Parrish  v.  Parrish,  33  Or.  486,  490,  et  seq. ; 
Springer  v.  Young,  14  Or.  280,  283 ; 
Clough  V.  Dawson,  69  Or.  52. 
By  the  U.  S.  Supreme  Court  it  is  recognized  in 
many  cases,  among  which  are : 

Moore  v.  Crawford,  130  U.  S.  122;  9  Sup.  Ct.  R. 

447; 
Wheeler  v.  Sage,  1  Wall.  518; 
Angle  V.  Chicago  R.  Co.,  151  U.  S.  1 ;  14  Sup. 

Ct.  R.  240; 
Felix  V.  Patrick,  145  U.  S.  317. 
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Within  this  doctrine,  when  Morris  Brothers  ob- 
tained claimant  Smith's  money  by  fraud  and  mis- 
representation, they  became  charged  with  responsi- 
bility for  the  same  as  a  trust  fund,  and  the  creditors 
of  Morris  Brothers  are  not  entitled  to  have  the  ben- 
efit of  Smith's  money  or  the  money  of  others  ob- 
tained under  the  same  circumstances,  for  the  reason 
that  it  is  not  property  which  in  equity  and  good  con- 
science belongs  to  Morris  Brothers,  and  which  could 
be  used  by  them  for  the  payment  of  their  own  debts. 

See  also  the  interesting  case  arising  out  of  the 
Ponzi  frauds,  Lowell  v.  Brown,  280  Fed.  193. 

And  then  we  come  to  the  consideration  of  the  ex- 
tent to  which  it  is  necessary  that  the  claimant  iden- 
tify or  trace  the  trust  property.  We  claim  we  have 
met  this  test,  and  that  the  District  Court  erred  in 
holding  otherwise. 

Claimant  Has  Identified  the  Property  Which  Now 

Represents  ¥/hat  Was  Fraudulently 

Obtained  From  Himo 

The  pov/er  which  the  court  has  of  restoring  trust 
property  to  its  rightful  owner  depends  upon  it  being 
possible  to  identify  the  property.  It  is  not,  however, 
necessary  that  the  property  shall  have  remained  in 
the  same  hands,  as  it  can  be  followed  so  long  as  it 
can  be  traced,  unless  it  come  into  the  hands  of  an  in- 
nocent purchaser  for  value.  Cestui  que  trust  is  en- 
titled to  the  property,  even  though  its  form  be 
changed,  and  he  may  claim  it  in  the  form  of  proceeds 
of  sale  or  exchange,  and  the  only  requisite  is  that  he 
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can  show  what  property  now  represents  the  trust 
property.  In  identifying  the  trust  property  it  is  not 
necessary  that  the  objects  which  constitute  the  prop- 
erty be  identical ;  for  instance,  it  makes  no  difference 
whether  money  is  received  in  coin,  check,  or  the 
equivalent,  nor  does  it  matter  that  the  money  passes 
into  a  credit  with  the  banker,  title  to  the  money  it- 
self being  lost.  A  check  drawn  upon  such  bank  and 
issued  for  the  purchase  of  real  or  personal  property 
would  be  a  conversion  of  the  trust  fund  into  such 
property,  and  the  trust  would  then  attach  to  the 
newly  acquired  property.  It  is  therefore  not  neces- 
sary that  the  funds  be  traced  with  literalness,  but  it 
must  be  shown  that  the  trust  property  now  exists  in 
its  original  or  a  substituted  form,  and  that  it  consti- 
tutes the  whole  or  a  part  of  some  particular  property 
or  fund  within  the  jurisdiction  of  the  Court.  In  the 
present  instance,  it  was  shown  beyond  doubt  that 
Smith's  money  was  obtained  by  fraud,  and  that  the 
purpose  for  which  it  was  received  and  to  which  it 
was  to  be  devoted,  together  with  the  other  moneys 
received  in  like  manner,  was  shown  and  preserved 
on  the  books  of  account  of  the  corporation  in  a  ledger 
account,  to  the  credit  of  "Morris  Brothers  Preferred 
6's" ;  that  the  formality  of  subscription  of  preferred 
stock  by  Stella  M.  Etheridge  was  performed,  and 
that  from  Stella  M.  Etheridge  was  received  the  sur- 
render of  the  necessary  stock  for  delivery  to  plain- 
tiff and  the  others,  and  in  ostensible  payment  there- 
for Stella  M.  Etheridge  received  from  Morris  Broth- 
ers bonds  representing  the  full  amount  of  the  stock 
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so  surrendered  for  delivery  to  plaintiff  and  other 
persons  defrauded  in  like  manner;  that  these  bonds 
were  afterward  surrendered  to  the  trustee.  In  short, 
Morris  Brothers  received  our  money  for  preferred 
stock,  and  turned  over  an  equivalent  amount  of  bonds 
to  Mrs.  Etheridge  in  the  acquisition  of  such  pre- 
ferred stock,  and,  it  appearing  that  the  stock  was 
fraudulent  and  fictitious,  claimant  is  entitled  to  the 
fruits  of  the  transaction  found  in  the  hands  of  Mrs. 
Etheridge,  and  surrendered  to  the  trustee.  Had  Mrs. 
Etheridge  been  paid  in  cash  and  immediately  spent 
the  cash  in  buying  these  bonds,  the  result  would  have 
been  the  same,  for  the  cash  paid  her  by  Morris 
Brothers  would  have  represented  our  money,  and 
this,  notwithstanding  any  fluctuations  in  Morris 
Brothers'  cash  on  hand,  or  any  confusion  or  deple- 
tion of  funds  of  Morris  Brothers  which  might  have 
occurred. 

It  does  not  affect  our  rights  that  the  payment 
was  made  to  Mrs.  Etheridge  by  giving  her  a  credit 
v/hich  she  immediately  used  in  the  purchase  of  these 
bonds.  In  the  case  of  Schwartz  v.  Gerhardt,  44  Or. 
425,  a  constructive  trust  was  declared  and  enforced 
in  reference  to  a  piece  of  property  vv^hich  was  pur- 
chased with  trust  funds,  and  there  was  no  attempt  to 
show  in  what  form  the  funds  had  been  received,  nor 
what  changes  had  taken  place  therein,  but  it  was 
shown  to  the  satisfaction  of  the  Court  that  the  trus- 
tee was  not  in  a  financial  condition  to  have  made  the 
purchase  of  property  except  by  the  use  of  the  funds 
wrongfully  converted. 


30  Albert  C.  Smith  vs. 

The  Court  says: 

"The  principle  is,  the  fund  in  trust  does  not 
lose  its  identity,  although  it  may  change  in  sem- 
blance, and  whatsoever  form  it  may  have  as- 
sumed the  trust  attaches  still,  whether  it  re- 
mains in  the  hands  of  the  original  trustee  or  has 
gone  into  other  hands,  especially  if  the  latter 
has  taken  with  notice  of  the  trust  relations." 
It  has  further  been  held  by  the  Supreme  Court  of 
Oregon  that  where  the  trust  fund  is  traced  into  a 
larger  mass,  of  which  it  forms  a  part,  then  the  right- 
ful owner  may  be  protected  by  charging  a  lien  upon 
the  property  which  includes  the  trust  property.  The 
Court  says: 

"But  whether  such  owner  seeks  to  recover 
such  specific  property,  or  to  create  a  lien  upon  a 
mass  or  fund,  he  must  trace  such  property  and 
show  that  it  belongs  to  him,  or  that  it  has  gone 
into  and  then  remains  in  the  mass  which  he 
seeks  to  impress  with  a  lien  or  charge.  In  such 
case,  the  question  to  be  determined  always  is, 
whether  the  trust  property  or  fund,  or  the  pro- 
ceeds thereof,  is  traceable  into  any  specific  prop- 
erty or  fund.  Before,  therefore,  one  claiming 
to  be  a  trust  creditor  can  be  entitled  to  a  lien  or 
preference  over  other  creditors,  he  must  make 
it  appear  that  the  fund  or  property  of  the  debtor 
which  he  seeks  to  affect  with  such  lien  or  pref- 
erence includes  the  trust  property,  or  the  pro- 
ceeds thereof.    'If  it  appears,'  said  Andrews,  J., 
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'that  trust  property  has  been  wrongfully  con- 
verted by  the  trustee,  and  constitutes,  although 
in  changed  form,  a  part  of  the  assets,  it  would 
seem  to  be  equitable  and  in  accordance  with  the 
equitable  principles,  that  the  things  into  which 
the  trust  property  has  been  changed  should,  if 
required,  be  set  apart  for  the  trust,  or,  if  sepa- 
ration is  impossible,  that  priority  of  lien  should 
be  adjudged  in  favor  of  the  trust  estate  for  the 
value  of  the  trust  property  or  funds,  or  proceeds 
of  the  trust  property,  entering  into  and  consti- 
tuting a  part  of  the  assets:  Cavin  v.  Gleason, 
105  N.  Y.  262,  11  N.  E.  504.' " 

Ferchen  v.  Arndt,  26  Or.  121, 128. 
In  the  case  at  bar  we  have  such  an  instance.  The 
bonds  which  were  appropriated  by  Morris  Brothers 
to  the  purpose  of  paying  Mrs.  Etheridge  for  the  pre- 
ferred stock  to  be  delivered  to  us,  and  which  are  now 
identified  in  the  hands  of  the  trustee,  aggregate  one 
hundred  thousand  dollars  ($100,000.00)  par  value; 
whereas,  certain  of  the  defrauded  preferred  stock 
purchasers  were  repaid  prior  to  bankruptcy  adjudi- 
cation, so  that  there  now  remain  outstanding  claims 
of  this  character  for  $64,500.00.  It  is,  therefore,  a 
case  in  which  the  claimant,  with  others  showing 
themselves  in  like  situation,  should  be  awarded  a 
lien  upon  these  bonds,  or  their  proceeds;  that  the 
bonds  should  be  ordered  sold  by  the  trustee,  and  all 
of  the  proceeds  remaining  after  the  satisfaction  of 
preferred  stock  fraud  claimants  would  be  available 
for  dividends  to  general  creditors. 
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In  further  confirmation  of  the  propriety  and 
sufficiency  of  our  evidence  tracing  and  identifying 
the  trust  property,  we  quote  from  Perry  on  Trusts, 
Par.  828: 

^^A  trustee  need  not  have  bought  the  prop- 
erty with  the  very  dollars  received  by  him  in 
trust;  if  he  uses  or  loses  the  trust  dollars  and 
substitutes  others  the  latter  become  impressed 
with  the  trust.  And  the  better  opinion  on  au- 
thority now  is  that,  even  as  to  creditors,  the  mix- 
ing of  trust  funds  with  private  in  a  general  de- 
posit does  not  obliterate  the  trust." 
And  from  the  same  author.  Par.  841,  we  quote : 
"There  may  be  some  difficulty,  as  a  matter 
of  fact,  in  tracing  the  trust  property  into  a  pur- 
chase made  by  trustee.  Thus  if  a  trustee  having 
money  in  his  hands,  misappropriate  the  funds 
and  afterwards  purchase  lands  in  his  own  name, 
it  may  be  difficult  to  show  that  the  land  was 
purchased  with  the  trust  money;  and  if  the  trust 
money,  or  its  proceeds  cannot  be  traced  into  the 
lands,  the  cestui  que  trust  cannot  have  a  lien  on 
them.  But,  if  the  money  can  be  traced  through 
all  its  other  forms  the  law  is  plain;  and  the 
cestui  que  trust  can  claim  the  land.  Parol  evi- 
dence is  admissible  to  show  all  the  transactions 
made  with  the  trust  money.  Thus  the  fact  that 
the  purchase  money  nearly  corresponds  with 
the  trust  fund  to  be  invested,  is  important.  So, 
if  by  a  check  or  other  means  it  can  be  shown 
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that  the  trust  money  was  drawn  to  pay  the 
purchase  money,  there  can  be  no  doubt.    If  a 
trustee  makes  a  sale  of  one  estate  and  purchases 
another  at  the  same  time,  or  shortly  afterward, 
it  will  be  presumed  to  be  one  transaction,  al- 
though the  purchase  money  of  the  estate  pur- 
chased was  larger  than  of  the  estate  sold,  and 
the  cestui  que  trust  will  have  a  lien  on  the  es- 
tate for  the  amount  of  the  trust  fund  paid 
toward  the  purchase.    So,  if  a  trustee  is  under 
obligation  to  lay  out  a  sum  of  money  in  land, 
and  he  purchases  an  estate  at  a  price  corres- 
ponding with  the  sum  to  be  invested,  the  Court 
will  presume  that  the  purchase  was  made  with 
trust  money.'' 
And  from  the  same  author,  at  Par.  844,  we  quote : 
"If  a  trustee  v/hose  duty  is  to  hold  certain 
shares  of  stock  until  demanded  sells  the  shares 
in  violation  of  the  trust,  the  cestui  can  in  equity 
hold  other  shares  of  the  same  company  belong- 
ing to  the  trustee  to  replace  the  trust  stock,  and 
this  even  when  the  trustee's  estate  is  insolvent." 
See  also  Duel  v.  Hollins,  36  Sup.  Ct.  615,  a  bank- 
ruptcy case.    And  the  author  cites  Draper  v.  Stone, 
71  Me.  177,  where  the  subject  is  discussed  at  some 
length,  and  In  re  Brown,  171  Fed.  254,  where  it  is 
held  to  the  same  effect,  the  ground  being  that  it  is 
presumed  that  other  stock  of  the  same  kind  is  held 
or  acquired  as  a  replacement  of  the  trust  stock,  the 
Court  cites  the  analogous  case  of  an  agent  v/ho  de- 
pletes a  bank  account  in  his  name,  as  agent,  and 
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says: 

"Subsequent  deposits  in  that  fund  would  go 
to  make  good  the  former  conversion,  and  the 
general  creditors  could  not  complain.  Baker  v. 
Bank,  100  N.  Y.  31;  2  N.  E.  453;  53  Am.  Rep.  150. 
He  may  make  good  his  default  out  of  his  own 
property,  and  all  that  is  necessary  is  an  unequiv- 
ocal appropriation  of  the  property  to  that  ef- 
fect." 
To  the  same  effect: 

In  re  Mclntire,  181  Fed.  960; 
In  re  Smith,  278  Fed.  844; 
Eby  V.  Waltz,  286  Fed.  924. 
Again,  it  is  held  in  Houghton  v.  Davenport,  74 
Me.  590,  that  if  a  trustee  mingles  trust  money  with 
his  own  and  afterwards  separates  a  proper  portion 
from  the  common  fund  as  the  property  of  the  cestui 
que  trust,  and  with  such  portion  then  purchases  real 
estate  in  his  own  name,  the  trust  is  impressed  upon 
such  money  and  upon  the  land  so  purchased. 

To  return  to  the  case  at  bar, — if  at  any  time  after 
receiving  our  money  Morris  Brothers  confused  it 
with  other  funds,  or  even  expended  it,  nevertheless, 
the  money  being  received  on  accounted  the  preferred 
stock  and  equivalent  property  being  afterward  used 
ostensibly  in  the  acquisition  of  ^i'ts  preferred  stock, 
our  trust  funds  are  again  segregated  and  identified. 
The  case  would  be  the  same  if  A  received  money 
from  B  for  investment,  deposited  it  to  his  personal 
account  with  other  funds,  giving  credit  on  his  books 
to  B  and  should  thereafter  purchase  a  certain  bond 
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and  charge  the  purchase  on  his  books  to  B's  account. 
It  would  make  no  difference  that  he  used  his  own 
money  in  the  purchase  of  the  bond,  nor  that  it  was 
drawn  from  the  confused  account  or  from  some 
other  source.  We  believe  that  the  trust  fund  is  traced 
and  identified  here  just  as  absolutely. 

In  the  Court  below  counsel  for  the  trustee  seemed 
to  assume  that  our  claim  that  these  specific  assets 
were  impressed  with  the  responsibility  to  answer 
first,  the  demands  of  our  trust  was  based  merely  on 
the  fact  that  the  bankrupt  got  the  benefit  of  our 
money,  and  the  counsel  made  the  point  that  the  cor- 
poration had  changed  its  identity,  and  that  the  par- 
ticular money  obtained  from  us  may  never  have  gone 
into  the  hands  of  the  new  corporation.  This  is  quite 
aside  from  the  question.  The  Court  remembers  how 
this  account  was  carried  on  the  books  of  Morris 
Brothers,  Inc.,  and  hov/  the  new  corporation,  having 
the  same  officers  as  the  old,  continued  the  same 
books  and  made  the  entry  turning  over  to  Mrs. 
Etheridge  the  accumulated  credit  derived  from  pre- 
ferred stock  sales.  The  new  corporation  was  charged 
with  exactly  the  same  responsibility  as  the  old.  It 
took  the  benefits,  aided  in  the  transaction  and  was 
a  direct  participant  in  the  fraud. 

"If  the  stockholders  of  a  corporation  organ- 
ize another  corporation  and  transfer  all  the  as- 
sets of  the  former  to  the  latter,  without  paying 
the  debts  of  the  former,  the  transfer^  irrespec- 
tive of  the  actual  intent  of  the  parties,  consti- 
tutes a  fraud  upon  the  creditors  of  the  old  cor- 
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poration  and  the  new  corporation  is  liable  in 
equity  for  the  debts  of  the  old  to  the  extent  of 
the  assets  received  by  it;  or  the  assets  them- 
selves may  be  followed  by  the  creditors  of  the 
old  corporation,  so  long  as  they  have  not  passed 
into  the  hands  of  bona  fide  purchasers  for  value. 
This  applies  with  peculiar  force  where  the  mem- 
bers of  the  old  corporation  and  the  new  are  the 
same  persons,  or  mostly  so/' 
2  Clark  &  Marshall  on  Corporations,  page  995 
(in  Sec.  3421). 
To  the  same  effect  is  Corsicana  National  Bank  v. 
Johnson,  251  U.  S.  68,  40  Sup.  Ct.  82.    The  conse- 
quence is,  that  when  the  officers  of  the  new  corpora- 
tion, being  the  same  individuals  who  had  got  claim- 
ant's money  by  fraud,  appropriated  certain  property 
for  use  in  ostensibly  making  good  the  trust,  it  re- 
sulted to  claimant's  advantage  in  exactly  the  same 
way  as  if  there  had  been  no  break  in  the  continuity 
of  corporate  existence. 

The  Honorable  District  Court  took  a  view  favor- 
able to  us  upon  the  matter  of  responsibility  of  the 

new  corporation,  but,  as  above  stated,  held  that  the 
state  of  facts  and  the  transaction  as  set  forth,  did 
not  constitute  an  idenification  of  trust  fund  which 
would  entitle  us  to  priority  for  our  claim.  The 
Court  so  held  (Transcript  of  Record,  page  45)  thfrtp 
upon  the  ground  that  for  claimant  to  prevail  on  this 
phase  of  his  case,  it  was  necessary  that  the  bonds 
turned  over  to  Mrs.  Etheridge  for  the  acquisition  of 
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this  preferred  stock  should  be  the  same  bonds  or 
money  parted  with  by  claimant  Smith.  We  do  not 
contend  that  they  were  the  same  bonds,  but  we  sub- 
mit that  the  Court  has  laid  down  too  strict  a  rule  for 
the  following  or  identification  of  trust  property  and 
that  the  portion  of  the  decree  denying  the  claimant 
and  others  in  like  situation  priority  as  to  said  bonds 
and  their  proceeds  is  erroneous  and  that  the  decree 
should  be  so  modified  as  to  give  claimant  the  relief 
prayed  for. 

Respectfully  submitted, 
I.  N.  SMITH, 
L.  A.  McNARY, 
JOHN  W.  REYNOLDS, 
Attorneys  for  Appellant. 


Service  by  three  copies  accepted  this day  of 

August,  1923. 


Attorneys  for  the  Respondent, 


No.  4043 
IN  THE 

MnxUh  §tat^0  Oltrrmt  OInurt 

For  the  Ninth  Circuit 


In  the  Matter  of  Morris  Brothers,  Inc., 
Bankrupt 

Albert  C.  Smith, 
Appellant^ 

vs. 

Earl  C.  Bronaugh,  Trustee  in  Bankruptcy  of  the 
Estate  of  Morris  Brothers,  Inc.,  Bankrupt, 

Appellee. 


Appellee^s  Brief 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon. 


I.  N.  Smith,  L.  A.  McNary  and  John  W.  Reynolds, 
Attorneys  for  Appellant. 


J.  P.  Winter, 
Attorney  for  Appellee. 


JOLLY-RATELLE.  PRINTERS 


SEP  1 4  1923 


LIST  OF  CASES  CITED 

Page 

In  re  See,  209  Fed.  175 13,  14,  15 

Spokane  County  vs.  First  National  Bank,  16  C.  C. 

A.  81,  68  Fed.  979 15 

Schuyler  vs.  Littlefield,  232  U.  S.  707,  58  Law  Ed. 

807 15,  16,  17 

Falco  vs.  Kaupisch  Creamery  Co.,  42  Ore.  442.  ...  19 

Sargent  vs.  American  Bank  &  Trust  Co.,  80  Ore. 

16-27    19 

Jackson  vs.  Chew,  12  Wheaton  153 19 

Morgan  vs.  Ruble,  81  Ore.  641 20 

Lantry  vs.  Wallace,   97  Fed.  865,  45  Law  Ed. 

1218 20,  23 

Newton  Natl.  Bank  vs.  Newbegin,  74  Fed.  Rep. 

135   21 

Fletcher  on  Corporations,  Vol.  V,  Sec.  3467 22 

Thompson  on  Corporations,  Vol.  IV,  Sec.  3545 ...  22 
Smoot  vs.  Perkins,  Tex.  Civil  Court  of  Appeals, 

195  S.  W.  988,  40  Am.  B.  R.  193 24 

McWhirter  vs.  First  National  Bank,  182  S.  W. 

692 25 

Davis  vs.  Burns,  175  S.  W.  470 25 

Scoville  vs.  Thayer,  105  U.  S.  143-147,  27  Law 

Ed.  971,  972 26 

Upton  vs.  Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203.  .  27 

Parker  vs.  Thomas,  19  Ind.  213,  81  Am.  Dec.  385 .  .  27 

Campbell  vs.  Coin  Machine  Co.,  96  Ore.  119 30 

Randall  Printing  Co.  vs.  Sanitas  Mineral  Water 

Co.,  120  Minn.  268,  43  L.  R.  A.  (N.  S.)  706.  .  32 


IN  THE 

MmUh  BUU^  (Exvmn  (Hanvt 

FOR  THE  NINTH  CIRCUIT 


Albert  C.  Smith, 
Appellant^ 


vs. 


Earl  C.  Bronaugh,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  Morris  Brothers,  Inc,  Bankrupt, 

Appellee, 


Brief  of  Appellee 


Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon. 


STATEMENT 

On  the  first  of  August,  1919,  there  was  issued  to 
Appellant  by  Morris  Brothers,  Incorporated,  an  interim 
certificate  providing  for  the  delivery  of  $2000.00,  par 
value,  of  the  preferred  stock  of  Morris  Brothers,  Inc., 
or,  in  case  of  failure  to  deliver  the  preferred  stock, 


Morris  Brothers,  Inc.,  would  pay  to  Appellant  $2000.00 
with  interest  thereon  from  August  1,  1919.  The  interim 
certificate  so  issued  was  as  follows : 

"MORRIS  BROTHERS,  INC. 

INTERIM  CERTIFICATE 

No.  838 

Portland,  Oregon,  August  1,  1919. 

Upon  the  surrender  of  this  certificate,  properly 
endorsed,  we  will  deliver  to  Mr.  Albert  C.  Smith 
or  order  $2,000.00— Two  Thousand  and  no/100 
Dollars — 6%    Morris    Brothers,    Inc.,    Preferred 

Stock  Bonds,  due optional 19.  ., 

with and  subsequent  coupons  attached, 

if  when  and  as  said  bonds  are  issued  and  delivered 
to  us. 

In  the  event  said  bonds  shall  not  be  issued  and 
delivered  to  us,  we  will  redeem  this  certificate  for 
Two  Thousand  and  no/100  Dollars  ($2,000.00), 
and  the  interest  which  would  have  accrued  on  the 
bond  since  August  1st,  1919,  but  such  interest  will 
cease  thirty  days  after  we  transmit  notice  to  the 
above  named  holder  that  the  bonds  will  not  be 
issued. 

( Seal )  By  John  L.  Etheridge, 

Treasurer,'' 

At  the  time  the  interim  certificate  was  issued.  Ap- 
pellant paid  therefor  by  delivering  to  Morris  Brothers, 
Inc.,  certain  bonds  which  had  matured.  Morris 
Brothers  collected  the  bonds,  retained  $2000.00  of  the 
amount  collected,  and  remitted  the  balance  to  Appellant. 

When  this  interim  certificate  was  issued  to  Appel- 
lant, Morris  Brothers,  Inc.,  was  an  Oregon  corporation 


with  an  authorized  capital  of  $100,000.00  common  stock 
only.  It  had  no  power  to  issue  preferred  stock.  There- 
after, and  about  September  6,  1919,  a  new  corporation 
was  formed  with  a  million  dollar  capital,  consisting  of 
$500,000.00  common  stock  and  $500,000.00  preferred 
stock.  Mrs.  Stella  M.  Etheridge  subscribed  for  all  of 
the  preferred  stock  and  all  of  the  common  stock  except- 
ing a  few  shares.  The  old  corporation  transferred  to 
this  new  corporation  all  of  its  assets  and  business  in  full 
payment  of  all  the  stock  subscribed  by  Mrs.  Etheridge, 
and  thereupon  the  preferred  and  common  stock  was 
issued  to  Mrs.  Etheridge.  A  portion  of  this  stock  which 
was  issued  to  Mrs.  Etheridge  was  surrendered  by  her  to 
the  corporation. 

On  July  13,  1920,  a  certificate  of  preferred  stock  of 
the  new  corporation  which  had  been  surrendered  by 
Mrs.  Etheridge  was  delivered  to  Appellant  and  his 
interim  certificate  was  surrendered  to  the  corporation. 
Dividends  were  paid  on  this  preferred  stock  to  Appel- 
lant from  time  to  time  until  Morris  Brothers  was  adjud- 
icated bankrupt. 

Although  a  going  concern,  Morris  Brothers,  Inc., 
was  insolvent  at  the  time  Smith  acquired  the  interim 
certificate,  was  insolvent  at  the  time  the  preferred  stock 
was  delivered  to  Appellant,  and  continued  insolvent 
thereafter  until  on  December  27,  1920,  it  was  adjudi- 
cated a  bankrupt. 

At  the  time  of  the  adjudication  Morris  Brothers  had 
assets  of  about  $1,200,000.00  with  liabilities  aggregat- 
ing over  $2,000,000.00.  Nearly  all  of  these  liabilities 
were  contracted  by  the  new  corporation  subsequent  to 
the  time  Appellant  paid  his  money  to  the  old  corpora- 
tion. 
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The  new  corporation  held  itself  out  to  the  public  as 
having  a  million  dollar  paid-up  capital  stock,  and  in 
dealing  with  the  public  collected  nearly  $2,000,000.00, 
for  which  the  corporation  issued  interim  certificates  pro- 
viding for  the  delivery  of  bonds.  The  record  shows  that 
the  assets  of  the  corporation  will  pay  the  general  unse- 
cured creditors  thereof  about  fifty  cents  on  the  dollar. 

The  $2000.00  which  Appellant  paid  for  his  interim 
certificate  was  used  by  Morris  Brothers  in  its  business 
and  commingled  with  its  other  money. 

Appellant  makes  no  attempt  to  trace  this  $2000.00 
either  in  its  original  or  substituted  form  into  the  hands 
of  the  Trustee.  The  money  was  disbursed,  likely  dis- 
sipated, by  the  corporation  in  the  transaction  of  business 
long  before  its  was  adjudicated  a  bankrupt. 

ARGUMENT 

Appellant  contends,  and  for  the  purpose  of  this 
argument  it  will  be  assumed,  that  he  was  induced  by 
misrepresentations  to  accept  the  interim  certificate  and 
pay  for  the  same,  or,  in  other  words,  that  at  the  time 
Appellant  contracted  to  buy  the  preferred  stock  he  was 
deceived  by  misrepresentations  made  by  the  agent.  Ap- 
pellant makes  two  contentions: 

1st — That  the  attempted  sale  of  the  preferred  stock 
to  him  was  void,  and  therefore  he  has  a  claim  against 
the  Trustee  for  the  amount  of  money  paid  for  the  pre- 
ferred stock  on  the  theory  of  money  had  and  received 
without  any  consideration ; 

2nd — That  his  claim  is  preferred  to  those  of  general 
creditors,  and  that  he  is  entitled  to  a  lien  on  certain 
bonds  of  the  bankrupt  to  secure  the  repayment  of  this 
money. 


Neither  contention  can  be  maintained. 

For  convenience,  we  will  first  consider  Appellant's 
claim  as  an  alleged  preferred  creditor.  We  submit  that 
under  the  law  there  is  no  foundation  for  this  claim  what- 
ever. 

Appellant  bases  his  claim  as  a  preferred  creditor 
upon  the  following  allegations  in  the  petition: 

That  the  sums  received  by  Morris  Brothers  corpora- 
tion for  preferred  stock  were  carried  in  a  distinct  ac- 
count upon  the  books  of  the  company,  both  during  the 
existence  of  the  old  corporation  and  the  new  corpora- 
tion. That  when  the  new  corporation  was  organized 
and  the  preferred  stock  thereof  was  issued  to  Stella  M. 
Etheridge,  Stella  M.  Etheridge  surrendered  a  part  of 
her  preferred  stock  which  thereafter  was  issued  to  Ap- 
pellant and  other  purchasers  of  preferred  stock.  That 
at  the  time  this  stock  was  surrendered,  Stella  M.  Ethe- 
ridge was  given  credit  on  the  books  of  the  corporation 
for  the  amount  which  had  been  received  by  the  corpora- 
tion for  preferred  stock  sold,  and  thereafter  that  the 
corporation  transferred  to  Stella  M.  Etheridge  certain 
bonds  of  the  par  value  of  approximately  $100,000.00, 
and  to  offset  the  credit  given  to  her  for  the  preferred 
stock  surrendered  charged  her  with  these  bonds. 

The  ledger  and  other  books  of  account  of  the  cor- 
poration were  offered  in  evidence  for  the  purpose  of 
showing  that  the  money  which  was  received  for  pre- 
ferred stock  sold  was  kept  in  a  distinct  account,  and  for 
the  purpose  of  showing  that  Stella  M.  Etheridge  re- 
ceived credit  for  the  par  value  of  the  preferred  stock 
surrendered  by  her  to  the  corporation,  and  for  the  pur- 
pose of  showing  that  the  corporation  transferred  to  her 
bonds  of  the  par  value  of  over  $100,000.00  in  payment 
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for  what  the  corporation  owed  her  according  to  the 
books  for  the  preferred  stock  surrendered  by  her  to  the 
corporation. 

Immediately  prior  to  the  adjudication  of  bank- 
ruptcy, the  bonds  which  had  been  delivered  to  Mrs. 
Etheridge  were  surrendered  by  Mr.  Etheridge  to  Fred 
S.  Morris  as  the  property  of  the  corporation.  At  that 
time  Fred  S.  Morris  was  in  charge  of  the  affairs  of  the 
corporation. 

The  condition  of  the  books  of  Morris  Brothers  was 
shown  by  Mr.  Bos  worth,  an  expert  accountant  in  the 
employ  of  Whitcomb,  Whitfield  &  Company,  who  made 
an  audit  of  the  books  of  Morris  Brothers  at  the  time 
of  the  adjudication.  On  cross-examination  Mr.  Bos- 
worth  testified  as  follows : 

"Q.  Have  you  personally  checked  or  exam- 
ined all  of  the  books  and  the  different  entries  per- 
taining to  the  preferred  stock  that  was  issued  by 
Morris  Brothers? 

A.     I  have. 

Q.  Will  you  state  to  the  court  the  amount  of 
preferred  stock  now  outstanding. 

A.  My  recollection  is  outside  of  the  amount 
to  be  owned  by  Stella  M.  Etheridge,  $64,500  par 
value. 

Q.  Can  you  refer  to  your  books  and  give  the 
court  when  that  stock  was  paid  for? 

A.  The  sale  of  preferred  stock  is  evidenced 
by  interim  started  November  1,  1918. 

Q.  When  was  Mr.  Smith's  preferred  stock 
paid  for? 

A.  He  bought  an  interim  for  preferred  stock 
July  31,  1919. 
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Q.     Can  you  tell  what  he  paid  for  it? 

A.     $2000. 

Q.     To  whom  was  this  paid? 

A.  The  entry  shows  it  was  taken  into  the  ac- 
count of  Morris  Brothers. 

Q.  Do  you  know  whether  this  money  was  used 
by  Morris  Brothers  in  the  general  course  of  busi- 
ness? 

A.     It  undoubtedly  was, 

Q.  From  the  examination  of  the  books  you 
have  made? 

Mr.  Smith:  We  object  to  the  question  in  the 
form  in  which  it  is  put.  We  would  have  no  objec- 
tion to  the  witness  attempting  to  show  how  the  cash 
account  treated  it. 

Mr.  Winter:     This  is  an  expert  witness. 

Objection  overruled. 

A.  The  amount  received  from  Mr.  Smith 
went  into  the  general  funds  of  the  corporation, 
and  used  by  them  in  their  general  operations, 

Q.     What  do  you  mean  by  general  operations? 

A.  I  mean  not  segregated  into  a  fund  by  itself 
but  went  into  the  common  fund  and  was  probably 
deposited  in  the  United  States  National  Bank  and 
used  by  them  for  buying  bonds,  stocks,  paying 
wages,  rent,  etc.  In  other  words  it  did  not  go  into 
a  trust  fund,  if  that  is  what  you  are  trying  to  get  at. 

Q.  Will  you  turn  to  the  entry  of  Mrs.  Ethe- 
ridge  where  she  was  given  credit  of  $102,200  in  the 
ledger;  what  is  the  date  of  that  entry? 

A.  The  heading  of  the  account  shows  *1920' 
and  the  column  that  carries  the  day  of  the  month 
shows  '12.'     There  is  no  entry  showing  the  month. 
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Other  evidence  though,  from  the  journal,  will  show 
it  was  January  12th. 

Q.     January  12,  1920? 

A.     Yes. 

Q.  You  may  state  whether  this  entry  is  true 
or  fictitious? 

A.     It  is  apparently  a  fictitious  entry. 

Q.     In  what  respect? 

Mr.  Reynold:     We  object  to  that. 

Mr.  Winter:  We  have  a  right  to  ask  him 
about  his  report. 

Mr.  Reynolds:  We  object  to  the  question 
and  the  answer  and  move  it  be  stricken  out  for  the 
reason  it  does  not  appear  in  what  way  the  answer 
can  apply,  whether  the  fact  is  not  true  or  whether 
the  entry  is  a  forgery. 

Mr.  Winter:     Fictitious,  not  a  forgery. 

The  Referee:  If  it  is  fictitious  it  is  not  a 
true  entry,  and  you  will  have  to  inquire  into  that. 

Q.  Why  do  you  state  it  is  fictitious  instead  of 
being  a  true  entry? 

A.  My  reason  may  be  for  several  reasons.  In 
the  first  place  my  examination  of  the  books  does 
not  show  that  anything  was  ever  paid  for  the  pre- 
ferred stock  by  her.  I  find  no  record  of  any  pay- 
ment by  her. 

Q.  Have  you  examined  the  records  of  Morris 
Brothers  carefully  to  find  out  whether  Mrs.  Ethe- 
ridge  ever  paid  anything  for  this  preferred  stock? 

A.     I  did  in  all  places. 

Q.     And  you  discovered  no  such  entry? 

A.     I  discovered  no  such  entry. 
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Q.  At  the  time  this  preferred  stock  was  issued 
to  Stella  M.  Etheridge  you  may  state  whether  or 
not  Morris  Brothers  at  that  time  was  solvent  or 
insolvent? 

A.  That  is  you  want  my  expert  opinion? 

Q.  Yes. 

A.  They  were  insolvent. 

Q.  They  were  insolvent  at  the  time? 

A.  Yes. 

Q.  You  may  state  if  you  can  from  your  exam- 
ination of  the  books  whether  or  not  you  were  able 
to  ascertain  whether  Morris  Brothers  were  insol- 
vent on  July  31st  when  Mr.  Smith  bought  his  pre- 
ferred stock? 

A.  I  would  say  they  were  insolvent  at  that 
time. 

Q.     You  think  they  were? 

A.     I  think  they  were. 

Q.  Did  the  corporation  ever  receive  payment 
for  the  preferred  stock  issued  to  Mr.  Smith  except 
what  was  received  from  Mr.  Smith? 

A.     Not  that  I  ever  found. 

Q.  If  it  had  received  payment  would  not  you 
have  discovered  that  fact  in  your  examination  of 
the  books? 

A.     I  would. 

Q.  What  compensation,  if  any,  did  Morris 
Brothers  receive  for  the  check  for  $100,000.00 
which  was  drawn  on  the  U.  S.  National  Bank  and 
which  was  afterwards  sent  down  to  the  bank  at 
Forest  Grove? 

A.     Nothing. 
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Q.     From  where  was  this  $100,000.00  taken? 

A.     From  the  United  States  National  Bank. 

Q.     Was  that  a  deposit  ? 

A.  That  was  a  portion  of  their  deposit  with 
the  United  States  National  Bank  and  withdrawn 
from  that  deposit. 

Q.  What  compensation,  if  any,  did  Morris 
Brothers  ever  receive  for  any  bonds  that  they  ap- 
parently sold  to  Mrs.  Etheridge? 

A.     None. 

Q.  No  consideration  was  ever  paid  by  Mrs. 
Etheridge  for  these  bonds? 

A.  No  true  consideration.  No  consideration 
in  the  form  of  a  valid  payment.  Nothing  hut  a 
book  entry, 

Q.  Then  as  to  the  books  of  Morris  Brothers 
showing  that  Mrs.  Etheridge  purchased  $100,000.00 
worth  of  bonds,  that  is  not  true? 

A.  The  books  show  they  were  paid  for  but  the 
entry  is  fictitious, 

Q.     The  fact  is  they  were  not  paid  for? 

A.     Yes,  not  by  her. 

Q.  Were  they  paid  for  by  anybody  except  by 
Morris  Brothers  when  they  bought  them? 

A.     That  is  all. 

Q.  These  bonds,  according  to  the  books  that 
were  sold  to  Mrs.  Etheridge  were  the  property  of 
Morris  Brothers? 

A.     Yes. 

Q.  And  had  been  all  paid  for  by  Morris 
Brothers  in  the  ordinary  course  of  business? 
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A.     Yes,  that  is  right. 

Q.  And  afterwards  when  they  were  turned 
over  to  Mrs.  Etheridge  Morris  Brothers  received 
nothing  for  them? 

A.     That  is  right." 

(See  Transcript,  page  80.) 

Mr.  Bosworth's  testimony  clearly  shows  that  the 
money  received  from  Appellant  for  the  preferred  stock 
went  into  the  general  funds  of  the  corporation  and  was 
dissipated  by  the  corporation.  It  was  not  segregated 
or  kept  in  a  fund  by  itself. 

The  testimony  further  shows  that  Mrs.  Etheridge 
never  paid  for  the  preferred  stock  that  was  issued  to 
her ;  that  when  she  surrendered  it  to  the  corporation  she 
was  not  entitled  to  any  credit,  and  when  the  bonds  were 
delivered  to  her  she  did  not  pay  any  value  for  the  same. 
Clearly,  if  Mr.  Etheridge  had  not  surrendered  these 
bonds  to  the  corporation  the  Trustee  under  the  law 
could  have  recovered  the  bonds  for  the  benefit  of  the 
general  creditors  of  the  corporation. 

Under  the  facts  as  disclosed  by  this  record,  the  Ap- 
pellant would  not  be  entitled  to  a  preference  even  if  he 
had  proved  that  he  paid  his  money  to  the  corporation  as 
trustee  and  thereafter  the  corporation  had  misappropri- 
ated the  same.  Even  then  to  entitle  the  Appellant  to  a 
preferred  claim  it  would  have  been  incumbent  upon  him 
to  trace  the  property  either  in  its  "original  or  substi- 
tuted form"  into  the  hands  of  the  trustee.  Upon  this 
point  the  law  is  now  well  settled.  Judge  Rogers,  in 
his  opinion,  given  in  In  Re  See,  209  Fed.  175,  relating 
to  the  following  of  misappropriated  property,  quotes 
Professor  Ames  of  Harvard  University,  and  the  sub- 
ject seems  to  be  so  comprehensively  covered  by  Pro- 
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fessor  Ames  that  I  am  quoting  the  following  from  the 
decision  of  Judge  Rogers,  given  in  the  "See"  case: 

"In  an  article  on  Following  Missappropriated 
Property,  which  appeared  in  19  Harvard  Law  Re- 
view 511  (1906),  the  particular  question  now 
under  consideration  was  discussed  by  the  late  Prof. 
Ames.     He  said: 

*In  a  few  jurisdictions  the  true  owner  is  given 
a  preference  over  the  general  creditors  of  the 
wrongdoer  upon  the  mere  proof  that  the  latter  had 
the  benefit  of  the  misappropriated  res,  even  though 
it  is  impossible  to  prove  that  the  fund  for  distribu- 
tion among  the  general  creditors  is,  at  the  time  of 
the  preference  allowed,  larger  than  it  would  have 
been  but  for  the  misappropriation.  But  the  allow- 
ance of  a  preference  under  such  conditions  is  un- 
just to  the  general  creditors.  If  the  product  of  the 
true  owner's  res  is  still  traceable  in  the  assets  of  the 
wrongdoer,  in  the  form  of  land,  chattels,  a  bank  de- 
posit, or  the  money  of  a  bank,  its  surrender  to  the 
true  owner  is  eminently  just.  The  creditors  are 
left  just  where  they  would  be  if  there  had  been  no 
misappropriation.  If  the  true  owner's  res  was 
used  in  paying  one  of  the  creditors,  the  true  owner 
may  fairly  claim  to  be  subrogated  to  that  creditor's 
claim,  in  which  case,  also,  the  dividends  of  the  other 
creditors  would  not  be  affected  by  the  misapprop- 
riation. The  same  result  is  reached,  if,  without 
subrogation,  the  true  owner  is  allowed  to  prove 
ratably  with  the  other  creditors.  But  to  go  further 
and  give  the  true  owner  a  preference  over  all  the 
general  creditors  means  an  unfair  reduction  of  the 
dividend  of  the  other  creditors.  If  the  true  owner's 
res  has  been  squandered,  the  dividend  of  the  other 
creditors  must  be  less  because  of  the  right  of  the 
true  owner  to  prove  his  claim.  But  here,  too,  it 
would  be  gross  injustice  to  pay  the  true  owner  in 
full,  and  thereby  diminish  still  further  the  dividend 
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of  the  general  creditors.    The  authorities  are  nearly 
unanimous  against  this  unjust  preference.'  " 

In  the  case  of  Spokane  County  vs.  First  National 
Bank,  16  C.  C.  A.  81,  68  Fed.  979,  the  Circuit  Court  of 
the  Ninth  Circuit  laid  down  the  following  principle: 

*'We  are  unable  to  assent  to  the  proposition  that 
because  a  trust  fund  has  been  used  by  the  insolvent 
in  the  course  of  his  business,  the  general  creditors 
of  the  estate  are  by  that  amount  benefited,  and 
that  therefore  equitable  considerations  require  that 
the  owner  of  the  trust  fund  be  paid  out  of  the  estate 
to  their  postponement  or  exclusion.  If  the  trust 
fund  has  been  dissipated  in  the  transaction  of  the 
business  before  insolvency,  it  will  be  impossible  to 
demonstrate  that  the  estate  has  been  thereby  in- 
creased or  better  prepared  to  meet  the  demand  of 
creditors,  and,  even  if  it  is  proven  that  the  trust 
fund  has  been  but  recently  disbursed,  and  has  been 
used  to  pay  debts  that  otherwise  would  be  claims 
against  the  estate,  there  would  be  manifest  inequity 
in  requiring  that  the  money  so  paid  out  should  be 
refunded  out  of  the  assets,  for  in  so  doing  the  gen- 
eral creditors  whose  demands  remain  unpaid  are  in 
effect  contributing  to  the  payment  of  the  creditors 
whose  demands  have  been  extinguished  by  the  trust 
fund.  Both  the  settled  principles  of  equity  and 
the  weight  of  authority  sustain  the  view  that  the 
plaintiff's  right  to  establish  his  trust  and  recover 
his  fund  must  depend  upon  his  ability  to  prove  that 
his  property  is  in  its  original  or  a  substituted  form 
in  the  hands  of  the  defendant." 

In  the  case  of  Schuyler  vs.  Littlefield,  232  U.  S. 
707,  58  Law  Ed.  807,  the  Court  had  before  it  the  ques- 
tion of  whether  a  claim  for  a  trust  fund  constituted  a 
preferred  claim,  the  appellants  contending  that  even  if 
the  trust  fund  of  about  $10,000  was  checked  out  of  the 
bank,  they  were  able  to  trace  the  fimd  into  stocks  that 
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subsequently  came  into  the  hands  of  the  trustee  in  bank- 
ruptcy. This  contention  was  based  on  the  claim  that 
out  of  the  proceeds  of  the  trust  fund  Brown  &  Co.  had 
paid  notes  due  to  the  bank  and  thereby  released  collat- 
eral which  ultimately  came  into  the  possession  of  the 
trustee.  In  answering  this  contention,  the  Supreme 
Court  said: 

"But  the  record  fails  to  show  when  the  $266,600 
was  deposited,  and  it  also  fails  to  show  with  the 
requisite  certainty  the  particular  use  made  by 
Brown  &  Company  of  that  money.  The  banking 
transactions  on  August  24th  involved  several  mil- 
lions of  dollars.  Money  was  deposited  by  Brown 
&  Company  in  the  bank,  and  money  was  borrowed 
by  Brown  &  Company  from  the  bank.  Part  of  the 
loans  were  deposited  to  the  bank  account,  and  a 
part  represented  by  cashier's  check  did  not  appear 
in  that  account.  Money  was  paid  by  Brown  & 
Company  to  depositors  and  the  bank.  Payments 
to  the  bank  were  made  on  account  of  notes,  some 
of  which  represented  loans  appearing  in  the  de- 
posit account,  and  others  represented  loans  which 
had  not  been  so  entered.  Some  of  the  loans  were 
secured  and  others  were  unsecured.  And  whether 
the  money  received  from  Miller,  which  included 
the  trust  fund  of  $9600,  was  used  to  pay  the  secured 
or  unsecured  loans  does  not  appear  with  certainty. 

*  *  *  Like  all  other  persons  similarly  sit- 
uated, they  (appellants)  were  under  the  burden  of 
proving  their  title.  If  they  were  unable  to  carry 
the  burden  of  identifying  the  fund  as  representing 
the  proceeds  of  their  Interborough  stock,  their 
claim  must  fail.  If  their  evidence  left  the  matter 
of  identification  in  doubt,  the  doubt  must  be  re- 
solved in  favor  of  the  trustee,  who  represents  all  of 
the  creditors  of  Brown  &  Company,  some  of  whom 
appear  to  have  suffered  in  the  same  way.     Like 
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them,  the  appellants  must  be  remitted  to  the  gen- 
eral fund." 

Upon  the  point  that  the  Appellant  is  not  entitled  to 
a  preferred  claim,  we  respectfully  submit  that  the  opin- 
ion of  the  trial  court  is  unanswerable. 

"The  settled  rule  in  this  jurisdiction  seems  to  be 
that  claimant's  right  to  establish  his  trust  and  re- 
cover his  fund  depends  upon  his  ability  to  prove 
his  property  in  its  original  or  substituted  form  in 
the  hands  of  the  alleged  trustee.  Spokane  County 
vs.  First  National  Bank  of  Sj)okane\  68  Fed.  979, 
982.  This  petitioner  has  been  unable  to  do.  All 
he  can  say  is  that  the  proceeds  of  his  bonds  have 
gone  into  the  general  business  of  Morris  Bros.,  Inc. 
They  have  since  probably  been  several  times  turned 
over.  They  have  wholly  and  entirely  lost  their 
identity,  either  in  the  original  or  substituted  char- 
acter, and  the  claim  is  therefore  not  one  that  can  be 
or  ought  to  be  preferred  above  those  of  the  general 
creditors.  To  a  like  purpose,  see  Schuyler  vs,  Lit- 
tlefield.  Trustee  of  Brown  &  Co.,  232  U.  S.  707, 
and  In  re  See,  209  Fed.  172. 

It  is  strenuously  insisted,  however,  that  the 
bonds  that  found  their  way  into  the  hands  of  Stella 
M.  Etheridge  in  exchange  for  certain  of  the  pre- 
ferred stock  of  Morris  Bros.,  Inc.,  and  which  were 
eventually  found  in  Tacoma  and  returned  to  the 
company,  constitute  a  segregated  fund  set  apart 
and  kept  separate  from  the  general  property  or 
assets  of  the  company,  and  that  therefore  petitioner 
is  entitled  to  a  lien  upon  this  fund.  This  conten- 
tion overlooks  entirely  the  principle  upon  which 
such  a  lien  is  predicated.  These  bonds  that  came 
into  the  hands  of  Stella  M.  Etheridge  are  by  no 
means  the  same  bonds,  money  or  funds  with  which 
petitioner  parted  when  he  purchased  the  preferred 
stock.     They  were   supposedly   other   bonds   that 
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Morris  Bros,  purchased  or  accumulated  after  peti- 
tioner parted  with  his  Canadian  bonds  or  money 
arising  from  the  collection  thereof,  and  were  not 
that  which  constituted  the  consideration  for  the 
preferred  stock  that  he  acquired.  It  is  not  shown 
that  the  petitioner  ever  owned  or  acquired  any  in- 
terest in  the  bonds  that  were  sold  or  set  apart  to 
Stella  M.  Etheridge,  and  I  am  aware  of  no  prin- 
ciple applicable  whereby  he  is  entitled  to  a  lien 
upon  any  of  these  particular  bonds." 

There  is  no  proof  in  the  record  that  the  money  which 
was  paid  by  Appellant  ever  came  into  the  hands  of  the 
Trustee  either  in  its  original  or  substituted  form,  and 
therefore  there  is  no  merit  to  the  Appellant's  claim  to 
a  preference. 

We  will  next  take  up  the  point  as  to  whether  Ap- 
pellant has  a  valid  claim  against  the  Trustee  for  the 
money  paid  for  the  preferred  stock.  As  we  view  it,  this 
question  depends  solely  upon  whether  Appellant  ever 
became  a  stockholder  in  Morris  Brothers,  Inc.,  for  if 
Appellant  became  a  stockholder  in  the  bankrupt  cor- 
poration, then  his  claim  cannot  be  sustained  against  the 
Trustee  for  the  obvious  reason  that  a  large  amount  of 
corporate  indebtedness,  over  two  million  dollars,  was 
created  after  Appellant  became  a  stockholder. 

The  Appellant  contends  that  he  was  induced  by 
deceit  to  buy  the  stock,  and  that  he  never  did  become  a 
stockholder  of  the  corporation — not  only  that  the  agree- 
ment was  voidable  but  that  it  was  void. 

We  submit  that  the  Appellant  was  a  stockholder  in 
the  bankrupt  corporation.  He  received  the  stock  and 
owned  it  and  held  it  until  after  the  corporation  was 
adjudicated  bankrupt.  He  received  and  accepted  divi- 
dends on  this  stock.    The  corporation  had  authority  and 
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power  to  issue  the  stock,  and  if  the  corporation  had 
prospered  in  business  instead  of  failed,  neither  the  cor- 
poration nor  any  stockholder  of  the  corporation  could 
have  caused  the  cancellation  of  Appellant's  stock  or 
enjoined  the  payment  of  dividends  to  him.  His  sub- 
scription may  have  been  voidable  on  the  ground  of 
fraud,  but  it  was  not  void.  Appellant  is  a  stockholder 
in  the  bankrupt  corporation. 

The  Trustee  represents  not  only  the  corporation 
but  the  creditors  of  the  bankrupt.  In  the  case  of  Falco 
vs,  Kaupisch  Creamery  Co.,  42  Ore.  442,  the  Supreme 
Court  of  this  state  holds  that  Section  70  of  the  Bank- 
ruptcy Act  vests  in  the  Trustee  in  Bankruptcy  the  right 
to  recover  unpaid  stock  subscriptions  from  the  stock- 
holders of  an  Oregon  corporation. 

The  opinion  in  the  Falco  case  is  adhered  to  in  the 
recent  case  of  Sargent  vs.  American  Bank  <|  Trust  Co., 
80  Ore.  16-27. 

The  court  quotes  from  the  Falco  case  with  approval, 
as  follows: 

"From  this  doctrine  it  necessarily  follows  that 
unpaid  subscriptions  to  the  capital  stock  of  the  cor- 
poration pass  like  other  assets  to  the  Trustee  in 
Bankruptcy,  and  he  is  the  only  party  that  can 
bring  an  action  or  proceeding  thereon." 

Therefore  in  this  state  it  is  clearly  the  law  that  a 
Trustee  represents  the  creditors  of  a  bankrupt  and  has 
the  power  to  enforce  statutory  liability.  And  in  the 
construction  of  local  statutes  the  decisions  of  state  courts 
of  last  resorts  will  govern  and  control  the  federal  courts. 

See  Jackson  vs.  Chew,  12  Wheaton  153. 

In  this  state  fraud  is  not  a  defense  in  an  action  by  a 
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creditor  of  a  corporation  or  a  trustee  of  a  bankrupt 
corporation  to  enforce  stockholders'  liability.  In  the 
recent  case  of  Morgan  vs.  RublCj  81  Ore.  641,  the  Su- 
preme Court  said: 

"There  is  but  one  question  involved  in  this  case 
and  that  is  whether  or  not  the  fact  that  promoters 
of  a  corporation  made  false  and  fraudulent  repre- 
sentations to  the  defendants  to  induce  them  to  be- 
come stockholders  can  be  relied  upon  to  defeat  the 
claim  of  a  creditor." 

The  court  in  this  case  cites  two  decisions  from 
Georgia  and  directly  holds  that  as  between  a  creditor 
and  a  stockholder  of  an  insolvent  corporation,  fraud  by 
the  corporation  in  selling  the  stock  is  no  defense. 

For  the  same  reason  Appellant  in  this  cause  cannot 
base  his  claim  upon  false  representations  made  at  the 
time  he  bought  the  stock.  The  record  in  this  cause 
shows  that  after  Appellant  had  acquired  his  stock,  the 
corporation  held  itself  out  to  the  public  as  having  a  mil- 
lion dollars  of  paid-up  capital,  and  thereafter  contracted 
large  indebtedness.  Claims  amounting  to  over  $1,800,- 
000  have  been  filed  with  the  Trustee.  This  vast  indebt- 
edness was  contracted  after  Appellant  had  acquired  his 
stock.      (See  Transcript,  page  80.) 

In  the  case  of  JLantry  vs,  Wallace,  97  Fed.  865, 
affirmed  by  the  Supreme  Court  of  the  United  States  in 
45  Law  Ed.  1218,  the  Federal  Court  holds  that  where 
one  was  induced  by  fraud  to  purchase  stock  in  a  national 
bank,  and  continues  to  be  a  stockholder  until  after  the 
bank  becomes  insolvent,  he  cannot  set  up  the  fraud  as  a 
defense  in  an  action  by  the  Receiver  to  recover  the 
amount  of  an  assessment  on  his  stock  "without  show- 
ing affirmatively  that  there  are  no  creditors  of  the  bank 
who  became  such  while  he  was  a  stockholder." 
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In  Newton  Natl  Bank  vs.  Nexiohegin,  74  Fed.  Rep. 
135,  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit, 
speaking  through  Justice  Thayer,  says: 

"There  are  obvious  reasons  why  a  shareholder 
of  a  corporation  should  not  be  released  from  his 
subscription  to  purchase  capital  stock  after  the  in- 
solvency of  the  company,  and  particularly  after  a 
proceeding  has  been  inaugurated  to  liquidate  its 
affairs,  unless  the  case  is  one  in  which  the  stock- 
holder has  exercised  due  diligence  and  in  which  no 
facts  exist  upon  which  corporate  creditors  can  rea- 
sonably predicate  an  estoppel.  When  a  corpora- 
tion becomes  bankrupt,  the  temptation  to  lay  aside 
the  garb  of  a  stockholder  on  one  pretense  or  an- 
other and  to  assume  the  role  of  a  creditor  is  very 
strong,  and  all  attempts  of  that  kind  should  be 
viewed  with  suspicion.  If  a  considerable  period  of 
time  has  elapsed  since  the  subscription  was  made; 
if  the  subscriber  has  actively  participated  in  the 
management  of  the  affairs  of  the  corporation;  if 
there  has  been  any  want  of  diligence  on  the  part  of 
the  stockholder  either  in  discovering  the  alleged 
fraud  or  in  taking  steps  to  rescind  when  the  fraud 
was  discovered;  and,  above  all,  if  any  considerable 
amount  of  corporate  indebtedness  has  been  cre- 
ated since  the  subscription  was  miade  which  is  out- 
standing and  unpaid;  in  all  of  these  cases  the  right 
to  rescind  should  be  denied  where  the  attempt  is 
not  made  until  the  corporation  became  insolvent." 

In  the  present  case  a  year  and  a  half  expired  from 
the  time  that  Appellant  purchased  his  stock  to  the  time 
that  the  corporation  failed,  and  all  of  the  large  indebted- 
ness of  the  company  now  outstanding  was  created  after 
Appellant  obtained  his  interim  certificate  and  even 
after  his  certificate  of  stock  was  delivered  to  him  and 
the  interim  certificate  was  surrendered.  Therefore, 
under  the  decision  of  the  Court  of  Appeals  the  Appel- 
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lant  cannot  now  void  his  subscription  contract  or  rescind. 

We  therefore  repeat  that  in  this  case  Appellant's 
claim  cannot  rest  upon  misrepresentations,  and  that  the 
sole  question  is  whether  the  Appellant  ever  became  a 
stockholder  in  the  corporation,  whether  the  preferred 
stock  that  was  issued  to  him  was  void  and  a  nullity. 

When  this  cause  was  tried  before  the  Referee,  coun- 
sel for  Appellant  submitted  numerous  authorities  to 
the  effect  that  the  stock  subscription  made  by  the  Ap- 
pellant was  void  because  at  that  time  Morris  Brothers, 
Inc.,  had  no  authority  or  power  under  its  articles  to 
issue  preferred  stock. 

But  the  point  is  not  whether  the  agreement  entered 
into  by  the  Appellant  to  buy  preferred  stock  is  valid. 
The  corporation  afterwards  did  acquire  the  power  and 
authority  to  issue  preferred  stock,  and  did  issue  the 
stock  to  the  Appellant.  It  is  conceded  that  a  contract 
made  by  a  corporation  to  sell  stock  which  it  has  no 
authority  to  issue  is  not  binding.  It  is  conceded  that 
where  a  corporation  makes  an  over-issue  of  stock,  that 
the  stock  so  issued  is  not  valid.  But  in  the  present  case 
there  was  not  an  over-issue. 

"When  a  corporation  which  has  already  issued 
the  full  amount  of  its  stock  accepts  a  surrender  of, 
or  purchases  the  shares  of  one  of  the  stockholders 
and  afterwards  re-issues  the  same,  this  does  not 
constitute  an  over-issue," 

Fletcher  on  Corporations,  Vol.  V,  Sec.  3467. 

In  Thompson  on  Corporations,  Vol.  IV,  Sec.  3545, 
the  author  says: 

"It  is  clear  that  the  re-issue  by  the  corporation 
of  surrendered  stock  to  another  party  does  not  con- 
stitute an  over-issue  of  stock." 
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In  the  case  of  Lantry  vs,  Wallace,  45  L.  Ed.  1218, 
a  receiver  brought  an  action  against  stockholders  of  a 
bank  to  enforce  the  stockholders'  liability  under  the 
statute.  The  defense  was  made  by  one  of  the  stock- 
holders that  he  was  induced  by  fraud  to  buy  the  stock, 
and  that  the  piu'chase  by  him  on  accoimt  of  the  fraud 
was  not  simply  voidable  but  was  absolutely  void,  and 
that  he  did  not  by  buying  it  or  taking  a  certificate  of 
stock  become  a  shareholder  within  the  meaning  of  the 
law,  for  the  reason  that  the  very  stock  which  he  had 
acquired  was  stock  that  had  been  illegally  surrendered 
to  the  bank  for  cancellation.  The  Supreme  Court  in 
ruling  on  the  point  said : 

"It  is  true  that  the  statute  declares  that  no  na- 
tional bank  shall  be  the  purchaser  or  holder  of  any 
of  its  own  shares  of  capital  stock,  but  will  a  viola- 
tion of  this  provision  by  the  bank  relieve  from  lia- 
bility one  who  holds  a  certificate  of  its  stock  and 
enjoys  the  right  of  a  shareholder?" 

The  Court  concedes  that  the  purchase  of  the  stock 
by  the  bank  was  ultra  vires  and  held  that  the  bank  in 
purchasing  its  own  stock  made  unlawful  use  of  its  funds, 
but  by  selling  the  stock  to  the  defendant  the  capital  of 
the  corporation  was  restored  and  the  Court  says : 

"We  are  at  a  loss  to  understand  how  this  trans- 
action on  the  part  of  the  bank  can  operate  to  re- 
lieve the  defendant  from  his  liability  as  a  stock- 
holder in  a  suit  brought  by  the  receiver  to  recover 
a  stock  assessment  which  was  levied  solely  for  the 
benefit  of  corporate  creditors.  The  sale  of  the 
stock  to  the  defendant  after  the  bank  had  purchased 
the  same  was  not  unlawful,  since  it  operated  to 
restore  that  part  of  the  capital  that  had  been  re- 
tired and  to  that  extent  repaired  the  wrong  which 
might  otherwise  have  been  done  to  the  bank  cred- 
itors." 
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So  in  the  case  at  bar,  even  if  the  stock  was  irregularly 
issued  to  Mrs.  Etheridge,  or  if  the  corporation  had  no 
right  to  purchase  this  stock,  the  sale  of  the  same  to 
Smith  was  not  illegal  and  void. 

The  case  of  Smoot  vs,  Perkins,  Texas  Civil  Court  of 
Appeals,  195  S.  W.  988,  40  Am.  B.  R.  193,  is  one  in 
which  the  Court  of  Appeals  of  Texas  put  at  rest  this 
contention  on  the  part  of  the  plaintiff.  In  that  case 
one  Perkins  and  Kell  had  agreed  to  take  five  shares  of 
the  capital  stock  of  the  Northwestern  Auto  and  Supply 
Company.  They  paid  $250  in  cash  and  executed  their 
note  for  $250,  payable  to  the  corporation  six  months 
after  date.  The  agreement  was  made  before  the  cor- 
poration was  organized.  Afterwards  the  corporation 
was  adjudged  a  bankrupt  and  Smoot  as  trustee  brought 
action  on  the  note.  Perkins  and  Kell  defended  on  two 
grounds — first,  because  the  note  was  void,  as  it  was 
given  for  stock  issued  in  violation  of  the  constitution 
and  laws  of  the  state  of  Texas,  and,  second,  because  they 
had  been  induced  to  take  the  stock  by  fraudulent  and 
false  representations  of  the  president  of  the  corporation. 
The  trial  court  held  that  the  note  was  void  because  given 
in  violation  of  law  in  part  payment  for  capital  stock  of 
the  corporation.  The  evidence  in  the  case  showed  that 
the  defendant  had  taken  no  steps  to  repudiate  the  sub- 
scription before  the  appointment  of  the  trustee  in  bank- 
ruptcy. The  Court  of  Appeals  held  that  upon  these 
facts  the  trial  court  should  have  entered  judgment  for 
the  plaintiff.    The  Court  said: 

"Even  if  the  stock  had  been  issued,  the  appellee 
could  not  defeat  a  recovery  of  the  note  upon  suit  by 
the  representative  of  the  creditors  of  the  corpora- 
tion after  it  became  insolvent." 
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Citing  McWUrter  vs.  First  National  Bank,  182  S. 
W.  692,  in  which  case  a  writ  of  error  was  denied  by  the 
Supreme  Court  of  the  United  States.  The  court  fur- 
ther held  that  the  fraud,  if  it  existed,  would  not  under 
the  facts  in  that  case  be  a  defense  because  the  corpora- 
tion became  insolvent  and  the  suit  being  by  a  representa- 
tive of  the  creditors.  Citing  Davis  vs.  Burns,  175  S.  W. 
470,  in  which  a  writ  of  error  was  also  denied  bv  the 
Supreme  Court,  and  numerous  other  cases. 

In  the  instant  case  when  Appellant  paid  his  money 
to  Morris  Brothers,  he  did  not  enter  into  an  agreement 
to  buy  preferred  stock,  but  received  an  interim  certifi- 
cate by  which  the  company  agreed  to  deliver  to  him 
either  preferred  stock  or  pay  to  him  a  certain  amount  of 
money.  Thereafter  the  stock  was  authorized  and  it  was 
issued  to  the  Appellant,  received  by  him,  and  thereafter 
dividends  paid  to  him  and  accepted  by  him.  Can  it  now 
be  said  that  the  Appellant  never  became  a  stockholder 
in  the  company?  If  the  company  had  been  successful, 
could  the  holders  of  other  shares  of  stock  have  enjoined 
the  corporation  from  paying  dividends  on  Appellant's 
stock? 

Counsel  for  Appellant  has  cited  no  authority,  and 
we  believe  none  exists,  to  the  effect  that  the  preferred 
stock  issued  to  the  Appellant  is  a  nullity,  or  to  the  effect 
that  the  Appellant  is  not  a  stockholder  in  the  company. 

At  the  time  Appellant  paid  his  money  and  received 
the  interim  certificate,  he  was  bound  to  know  that  under 
its  charter  Morris  Brothers  had  no  authority  to  issue 
preferred  stock.  Persons  dealing  with  a  corporation 
or  with  the  managers  of  a  corporation  must  take  notice 
of  the  limitations  imposed  upon  their  authority  by  the 
act  of  incorporation.    The  law  secured  to  the  Appellant 
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the  means  of  ascertaining  the  real  capital  of  the  com- 
pany. Appellant  was  bound  to  know  that  at  the  time 
he  acquired  the  interim  certificate  Morris  Brothers,  Inc., 
under  the  law  was  not  authorized  to  issue  preferred 
stock. 

Scoville  vs.  Thayer,  105  U.  S.  143-147,  26  L. 
Ed.  971,  972. 

In  that  case  the  Supreme  Court  of  the  United  States 
had  before  it  the  question  as  to  whether  the  holder  of 
unauthorized  stock  in  a  corporation  was  entitled  to  have 
money  paid  thereon  by  him  applied  as  a  credit  on  the 
unpaid  balance  due  on  the  authorized  stock  held  by  him. 
The  Supreme  Court  in  denying  this  right  to  a  set-off 
said: 

"It  (referring  to  the  payment  made  on  the  un- 
authorized stock)  was  a  voluntary  payment  for  the 
benefit  of  the  company  and  tended  to  increase  the 
value  of  the  authorized  stock.  In  that  way  the 
stockholders  got  the  benefit  of  it.  There  is  no  rule 
of  law  or  equity  which  entitles  him  in  a  contest  be- 
tween himself  and  a  creditor  of  the  company  either 
to  receive  a  credit  for  it  on  his  unpaid  stock,  or  to 
have  it  repaid  to  Mm  pro  rata  out  of  the  assets  of 
the  company/^ 

This  was  an  action  brought  by  assignees  in  bank- 
ruptcy to  collect  for  unpaid  stock  subscriptions. 

Upon  the  argument  of  this  cause  counsel  for  Appel- 
lant submitted  a  supplemental  brief  in  which  the  con- 
tention is  made  that  the  Appellant  had  undertaken  to 
buy  stock  in  the  "original  Morris  Brothers,  Inc.,"  and 
thereafter  there  was  delivered  to  him  stock  in  a  new 
corporation;  that  the  Appellant  thought  he  was  dealing 
with  the  old  corporation,  never  intended  to  accept  stock 
in  a  different  corporation,  and  therefore  he  never  be- 
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came  a  stockholder  in  the  reorganized  company.  To 
sustain  this  proposition,  the  familiar  rule  is  stated  to 
the  effect  that  "there  is  no  agreement  where  one  party 
enters  into  a  contract  under  a  mistake  as  to  the  identity 
of  the  other  party,  as  where  the  party  contracted  with 
has  falsely  represented  himself  to  be  another,  or  has 
accepted  an  offer  meant  for  another."  This  principle 
of  law  has  no  bearing  upon  the  instant  case. 

In  the  first  place.  Appellant  was  bound  to  know 
imder  the  law  that  the  "original"  corporation  had  no 
power  to  issue  preferred  stock.  As  stated  by  the  Su- 
preme Court  in  the  case  of  Scoville  vs,  Thayer,  supra, 
the  Appellant  was  as  much  bound  to  know  the  limits 
of  the  charter  of  the  company  in  which  he  was  to  be- 
come a  stockholder  as  the  public  or  creditors  of  the 
company.  Therefore,  he  knew  that  the  old  corpora- 
tion had  no  power  to  issue  preferred  stock.  The  law 
is  well  settled  that  all  persons  subscribing  for  stock  in  a 
corporation  are  presumed  to  know  the  provisions  of  its 
articles  of  incorporation  and  their  effect,  and  if  they  are 
induced  to  subscribe  by  false  representations  of  the 
agents  of  the  corporation  as  to  the  powers  of  the  cor- 
poration, or  that  it  will  do  what  its  articles  do  not  author- 
ize it  to  do,  they  cannot  rely  upon  such  representations 
as  grounds  for  rescinding  the  subscription.  This  is  true, 
for  instance,  of  false  representations  that  a  railroad 
company  has  a  right  to  or  intends  to  construct  its  road 
along  a  certain  route,  and  similar  representations  where 
its  route  or  termini  are  fixed  by  its  charter. 

Upton  vs.  Tribilcock,  91  U.  S.  45,  23  L.  Ed.  203. 
Parker  vs,  Thomas,  19  Ind.  213,  81  Am.  Dec. 
385. 

Therefore,  at  the  time  that  the  Appellant  received 
his  interim  certificate  for  the  preferred  stock  or  the  pay- 
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ment  to  him  of  a  certain  sum  of  money,  he  was  bound  to 
know,  or  conclusively  presumed  to  know,  that  Morris 
Brothers,  Inc.,  had  no  power  to  issue  preferred  stock; 
that  they  did  not  have  $500,000  worth  of  common  stock 
issued  and  paid. 

As  a  matter  of  fact,  Mr.  DeLong,  a  witness  on  part 
of  Appellant,  testified  on  cross-examination  as  follows : 

*'Q.  Now  just  repeat  the  conversation  you  had 
with  Mr.  Smith. 

A.  Well,  as  I  said,  I  cannot  repeat  the  w^ords 
that  I  used. 

Q.     Repeat  the  substance  of  it  then. 

A.  I  approached  him  and  told  him  that  the 
company  was  reorganizing,  that  they  were  expand- 
ing and  increasing  their  business  inasmuch  as  they 
expected  to  have  additional  capital. 

Q.  In  regard  to  that  you  had  personal  knowl- 
edge of  the  company  and  knew  that  they  were  in- 
creasing their  business  and  their  stock? 

A.  Yes. 

Q.  You  knew  that  personally? 

A.  Yes. 

Q.  You  knew  that  to  be  a  fact? 

A.  Yes. 

Q.  What  else  did  you  tell  him? 

A.  I  told  him — I  went  into  details  with  this 
preferred  stock,  told  him  there  would  be  so  much 
issued,  and  so  on. 

Q.  Did  you  tell  him  how  much  would  be  is- 
sued? 
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A.  I  must  have  told  him  how  much  would  be 
issued. 

Q.     What  did  you  tell  him  in  regard  to  that? 

A.     As  to  how  much  would  be  issued? 

Q.     Yes. 

A.  It  was  about  the  time  that  I  learned  of  the 
million  dollar  corporation  and  I  think  I  told  him 
about  that. 

Q.  Did  you  tell  him  how  much  preferred  stock 
was  sold? 

A.     Well,  I  don't  know  whether  I  did  or  not. 

Q.  How  much  was  sold;  did  you  know  how 
much  had  been  sold  at  that  time  ? 

A.  At  that  time  there  had  been  something 
over  $80,000  worth  sold,  maybe  more. 

Q.  Did  you  tell  Mr.  Smith  that  you  had  sold 
$80,000? 

A.  Now  I  must  have  told  him.  I  would  think 
that  I  did  tell  him. 

Q.  You  now  remember  that  you  expected  to 
sell  about  $420,000  more? 

A.     No,  I  did  not. 

Q.  You  told  him  they  expected  to  sell  about 
half  a  million  dollars  worth  of  preferred  stock? 

A.     That  was  the  issue. 

Q.  You  said  you  had  sold  about  $80,000  at 
that  time,  at  the  time  he  subscribed? 

A.     Yes. " 

(See  Transcript,  page  75.) 

According  to  this  testimony  the  Appellant  was  told 
that  the  company  was  to  be  reorganized,  that  the  pre- 
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ferred  stock  was  to  be  issued,  and  that  he  was  buying  a 
part  of  this  preferred  stock. 

Counsel  for  Appellant  cite  the  case  of  Campbell  vs. 
Coin  Machine  Co,,  96  Ore.  119,  as  in  point.  In  that 
case  plaintiff  had  agreed  to  buy  stock  in  a  corporation 
with  a  capital  stock  of  $4,000,000,  divided  into  40,000 
shares  of  the  par  value  of  $100  each,  and  paid  upon  his 
subscription  $375.  Thereafter,  without  the  plaintiff's 
consent,  defendant  corporation  reduced  its  capital  stock 
from  $4,000,000  to  $400,000,  consisting  of  40,000  shares 
of  the  par  value  of  $10  per  share.  The  Supreme  Court 
in  deciding  the  case  said: 

"The  plaintiff  contracted  to  invest  $500  in  a 
corporation  with  a  capital  stock  of  $4,000,000,  or 
to  furnish  one  eight-thousandth  part  of  the  capital. 
The  defendant  proposed  to  the  plaintiff  that  he 
shall  invest  $500  in  a  corporation  with  a  capital 
stock  of  $400,000,  or  to  furnish  one  eight-hun- 
dredth part  of  the  capital." 

The  Court  held  the  decrease  in  the  capital  stock 
and  the  amount  of  capitalization  admitted  to  have  been 
made  by  the  defendant  company  without  plaintiff's 
consent  changed  the  corporation  from  a  strong  concern 
with  a  capital  of  $4,000,000,  or  at  least  one-half  thereof 
if  only  half  of  the  stock  was  subscribed,  to  a  smaller  and 
weaker  one  with  only  one-tenth  as  much  capital,  and 
that  plaintiff  therefore  was  not  bound  to  take  stock  in 
the  changed  corporation. 

In  the  case  at  bar  the  Appellant  knew  that  the  old 
Morris  Brothers  corporation  did  not  have  $500,000 
worth  of  common  stock,  and  had  no  power  to  issue  any 
preferred  stock.  He  was  told  that  a  reorganization  was 
taking  place,  and  that  $500,000  worth  of  preferred  stock 
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would  issue.  Appellant  therefore  knew  that  the  old 
corporation  could  not  issue  this  stock  to  him,  and  that 
he  would  receive  it  out  of  a  corporation  that  was  reor- 
ganized, or  a  new  corporation. 

Under  the  law  the  Appellant  was  conclusively  pre- 
sumed to  know  that  when  the  preferred  stock  was  de- 
livered to  him  and  accepted  by  him  that  the  new  cor- 
poration had  been  formed;  he  was  bound  to  know  the 
provisions  of  its  articles ;  he  was  bound  to  know  that  he 
was  receiving  stock  in  this  new  organization  because  it 
was  the  only  organization  that  had  power  to  issue  it. 
With  this  knowledge  he  received  the  stock  and  retained 
it  and  accepted  dividends  on  it.  Can  he  now  claim  that 
he  was  not  a  stockholder  in  the  new  corporation,  that  his 
stock  certificate  was  a  nullity  and  that  his  claim  is  on  a 
par  with  that  of  the  general  creditors  of  the  corpora- 
tion? 

We  do  not  deem  that  it  is  necessary  to  consider  to 
what  extent  a  purchasing  corporation  is  bound  to  pay 
the  debts  of  a  selling  corporation,  or  whether  the  new 
corporation  was  a  mere  continuance  of  the  old,  or 
whether  there  was  an  implied  agreement  that  the  new 
corporation  should  assume  all  of  the  debts  of  the  old. 

Appellant  is  a  stockholder  in  the  bankrupt  corpora- 
tion, and  therefore  as  between  the  Appellant  and  the 
trustee  in  bankruptcy  who  represents  the  creditors  of 
the  corporation,  claimant  cannot  prevail. 

It  is  elementary  law  that  a  stockholder  of  a  corpora- 
tion is  not  entitled  to  any  of  its  assets  until  the  creditors 
have  been  paid  in  full.  The  public  dealt  with  the  bank- 
rupt and  trusted  the  corporation,  relying  upon  the  fact 
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either  that  its  capital  stock  had  been  paid  for  or  was 
due  from  the  stockholders.    This  the  court  presumes. 

Randal  Printing  Co.  vs,  Sanitas  Mineral  Water 
Co,,  120  Minn.  268,  43  L.  R.  A.  (N.  S.)  706. 

The  Appellant  is  a  stockholder  in  the  company,  and 
as  such  his  rights  are  inferior  to  those  of  a  creditor  of 
the  company,  and  therefore  the  petition  must  be  denied. 

Respectfully  submitted, 

J.  P.  Winter, 
Attorney  for  Trustee,  a  a 


i^jSj^ 

•;  • 

{M 

1 

■VimVxSisMMii'- 

''81  ^bBoB^ 

